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(Adoanee  Ckuej  W.  D.  Termeme,    1885.) 

If  an  officer  of  a  railroad  company  holding  or  controlling  a  majority  of  the 
stock  should  pack  a  directory  with  his  special  friends,  and  they  desert  the 
interest  of  the  company  by  granting  an  excessive  salary  to  him,  their  action 
is  fraudulent,  and  he  cannot  recover  the  salary  in  a  suit  at  law.  Mere  error 
of  judgment,  however,  bv  the  directory,  acting  honestly  in  fixing  a  larger 
sum  than  prudence  would  justify,  does  not  constitute  a  valid  defence. 

Where  a  corporation,  in  a  suit  by  its  president  for  his  salary,  pleaded,  by 
way  of  set-off,  the  wrongful  expenditure  of  its  funds  for  counsel  fees,  hdd, 
that  although  it  was  his  duty  to  consult  the  directory  before  incurring  the 
expense,  if  he  acted  for  the  interest  of  the  company  in  good  faith,  ana  did 
only  what  the  directory  might  reasonably,  and  should  properly,  have  done 
for  the  benefit  of  the  company,  he  is  not  liable  in  damages  by  way  of  set-ofC, 
or  otherwise. 

Nor  is  he  liable,  although  the  corporation  had  a  regular  attorney,  for  the 
emplojrment  of  additional  counsel  in  a  suit  against  him  and  the  other  direc- 
tors, personally,  for  maladministration,  if  the  suit  involved  also  the  interest 
of  the  corporation,  and  the  expenditure  was  reasonable  and  beneficial  to  the 
company,  particularly  where  the  directors  knew  of  the  employment,  and 
made  no  objection. 

Where  a  factional  strife  among  the  stockholders  is  ended  by  a  compromise, 
and  the  majority  changes,  a  court  will  not,  on  a  suit  by  the  president  for  his 
salary,  undertake  to  review  the  merits  of  that  litigation  and  apply  it  as  a  test 
to  the  conduct  of  the  president  whether  his  alliance  of  the  company  with  the 
one  faction  or  the  other  was  for  its  best  interest  or  not.  That  matter  is  with- 
in the  reasonable  and  honest  discretion  of  the  directory,  and  the  courts  will 
not  supervise  it  by  such  a  proceeding. 

The  fact  that  an  officer  is  absent  on  account  of  sickness  is  not  a  defence 
against  his  claim  for  salary,  if  he  procures  the  proper  discharffe  of  his  duties 
by  another  officer  authorized  to  act  in  his  absence,  and  there  be  no  injury  to 
the  company  by  reason  of  the  absence. 

While  a  court  will  protect  the  parties  against  improper  verdicts,  it  will  not 
impair  the  right  of  trial  by  jury  under  the  disguise  of  determining  whethet 
the  verdict  is  against  the  weight  of  the  evidence. 

MonoK  for  new  trial. 

The  suit  was  for  $1660,  balance  dne  Davis  for  his  salary  at  the 
time  he  resigned  from  the  company  and  turned  the  mana^ment 
over  to  the  new  parties  who  purchased  his  interest.  The  defence 
was  that  Davis  had  fraudalently  procured  the  directors  to  fix  his 
salary  at  an  excessive  sum,  and  that  he  had  paid  laige  sums  of 
90  A.  &  S.  R.  Gas.— 1 
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money,  amounting  to  over  $2000,  to  Humes  &  Poston,  as  attorneys 
in  the  chancery  case  of  Bills  v.  Davis,  and  the  other  directors,  for 
a  maladministration  of  the  affairs  of  the  company ;  the  contention 
being  that  it  was  a  suit  against  Davis,  Barrett,  and  others,  individ- 
ually, in  which  the  company  had  no  interest.  There  were  also 
other  sums  claimed  as  a  set-off  for  fees  paid  these  attorneys,  of 
which  the  jury  allowed,  as  set-off,  a  part  paid  in  a  litigaton  to  de- 
feat the  forfeiture  of  the  Citizens'  Kailroad  Company,  a  rival  cor- 
poration. 

The  evidence  was  that  Davis  owned  a  verv  large  majority  of  the 
stock,  and  all  the  other  directors  were  small  holders  of  stock  pur- 
chased of  him  to  qualify  them  as  directors.  He  had  been  also 
president  of  a  bank,  during  which  time  the  vice-president  of  the 
railway  company  had  received  a  salary,  and  there  was  also  a  pur- 
chasing  agent,  but,  when  the  plaintiff  retired  from  the  bank,  the 
salary  of  the  railway  presidency  was  increased,  and  the  duties  of 
purchasing  a^ent  added  to  the  presidency ;  but  the  vice-president's 
salary  was  reauced,  and  by  the  cfianges  there  was  a  reduction  of  the 
aggregate  salaries  to  a  considerable  amount,  notwithstanding  the 
large  increase  in  that  of  the  president.  Proof  was  offered  to  show 
that,  notwithstanding  the  reduction,  the  salary  was  excessive ;  that 
it  was  established  to  furnish  Davis  with  an  income ;  that  he  dis- 
charged the  duties  inefficiently  and  negligently,  and  managed  the 
affairs  of  the  company  badly.  He  met  this  by  proof  offered  to  show 
to  the  contrary  of  all  this. 

The  chancery  suit  of  Bills  was  one  by  a  stockholder,  to  hold  the 
directors  personally  liable  for  maladministration,  and  resulted  in  a 
report  of  the  master  charging  them  each  with  a  very  large  per- 
sonal  liability.  The  chancellor  rendered  an  opinion,  also  holding 
them  to  a  large  liability,  but  no  decree  was  entered,  because  Davis 
had  bought  out  the  plaintiff  in  that  suit,  and  one  of  the  direcrors, 
who  had  continued  the  litigation  against  the  others  on  a  cross-bill, 
being  also  charged  by  the  chancellor  with  a  large  personal  liability, 
compromised  with  Davis  after  the  opinion  was  filed ;  and  the  mat- 
ter was  arranged  by  all  the  stockholders  joining  in  the  compromise. 
Subsequently,  Davis  sold  out  part  of  his  interest,  gave  up  the  con- 
trol, and  ultimately  left  the  company  alto^ther.  in  the  Bills  suit 
the  directory  were  enjoined  from  issuing  f  200,000  of  the  bonds  of 
the  company  provided  to  pay  its  floating  debt  and  to  make  im- 
provements, and  a  receiver  was  demanded.  The  receiver  was  re- 
fused, and  the  injunction  modified  to  allow  the  directory  to  issue 
one  half  the  bonds,  the  other  bein^  enjoined.  There  was  no  office 
of  attorney,  but  the  directors  each  year,  by  resolution,  elected  or 
employed  a  re^ar  attorney  for  the  company,  and  one  was  so  em- 
ployed at  the  time  of  expenditures  for  additional  counsel. 

The  court  (Hammond,  J.),  among  other  things,  charged  the  jury 
as  follows : 


PRESIDENT  OF  RAILROAD — AUTHORITY  TO  HIRE  COUNSEL.  3 

^^  Undoubtedly  the  defendant  company  had  a  right  to  demand 
that  the  directors  should  fix  the  salary  with  sole  reference  to  the 
interest  of  the  company,  and  without  any  reference  to  the  selfish  in- 
terests of  the  incumbent.  His  private  interests  were  entitled  to  no 
consideration  at  his  hands  in  acting  in  his  capacity  as  a  director- 
and  to  none  at  the  hands  of  the  other  directors.  His  interest  re, 
quired,  of  course,  that  he  should  receive  as  much  as  the  company 
would  pay,  and  its  interest  demanded  that  the  president  should  be 
paid  as  little  as  was  consistent  with  the  benefit  of  securing  the  ser- 
vices of  a  first-class  and  eflicient  man.  This  the  directors  had  a 
right  to  secure,  and  to  pay  for  such  services  a  fair  and  reasonable 
compensation.  Nor  can  they  be  held  guilty  of  a  fraud  because  of 
a  mere  error  of  judgment  on  their  part.  If,  acting  honestly  and  in 
^ood  faith  to  secure  what  they  believed  to  be  the  best  interest  of 
the  company,  they  fixed  the  salary  at  too  high  a  figure,  as  now  ap- 
pears from  the  proof, — if  it  does  so  appear  to  you, — ^it  is  none  the 
less  binding  on  the  company,  for  that  would  be  a  mere  error  of 
judgment,  and  you  should  answer  the  first  question  put  to  you  in 
the  negative.  But  if  you  believe  from  the  proof  that  the  plaintiff, 
Davis,  being  the  controlling  stockholder,  with  absolute  power  to 
elect  the  board  by  a  vote  of  nis  stock,  packed  the  directory  with  his 
especial  friends,  who  were  ready  and  willing  to  do  his  bidding,  and 
that  he  and  they  deserted  the  interest  of  the  company,  and,  for  his 
selfish  benefit,  nxed  a  salary  that  was  beyond  the  sum  it  should 
have  been,  that  action  was  fraudulent,  and  you  should  answer  the 
first  question  submitted  to  you  in  the  affirmative." 

Or  the  set-off  the  court  charged  the  jury  that  the  president  had 
the  right  to  employ  additional  counsel  to  represent  the  company  in 
any  litigation  in  which  it  was  interested,  although  it  had  regular 
attorneys,  provided  the  employment  was  an  honest  exercise  of 
reasonable  judgment,  and  not  a  mere  pretext  to  give  fees  to  his 
friends  or  to  pay  his  own  counsel  out  of  the  money  of  the  com 

Sany ;  the  general  principle  being  that,  in  all  he  or  the  directors 
o,  the  sole  interest  of  the  company  should  be  the  guide,  and  that 
they  shall  not  use  the  funds  of  the  company  for  their  own  benefit, 
even  though  they  may  own  or  control  the  great  majority  of  the 
stock.  The  proof  was  that  Davis  was  absent,  sick,  for  about  two 
months  of  the  time  sued  for,  but  the  vice-president  agreed  to,  and 
did,  act  for  him,  and  no  injury  to  the  company  was  shown.  The 
court  charged  the  jury  on  this  point  that,  in  the  absence  of  any 
injury  from  the  absence,  it  was,  under  the  circumstances,  immate- 
rial ;  that  it  would  be  a  harsh  rule  to  deprive  an  officer  of  a  corpo- 
ration of  salary  during  sickness,  if  he  guarded  atodnst  injury  oy 
securing  the  services  of  tho  very  officer  elected  to  act  in  his 
absence. 

The  jury,  under  the  instructions  of  the  court,  returned  a  special 
verdict,  on  issues  agreed  upon  by  the  counsel,  as  follows : 
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(1)  "  Was  the  action  of  the  board  of  directors,  in  fixing  the 
salary  of  the  plaintiff  as  president  of  the  defendant  corporation  at 
$3600  per  annum,  done  iraudently  t"        Answer  of  jury.  No. 

(2)  "  Without  reference  to  the  contract,  what  were  the  services 
of  the  plaintiff  worth  to  the  defendant  daring  the  time  here  sued 
for?"    Answer  of  the  jury.  $1650. 

(3^  ^^  Did  the  plaintiff  perform  the  daties  of  president  and  pur- 
chasing agent  of  the  defendant  durir^  the  time  for  which  he  has 
here  sued  ?"    Answer  of  the  jury.  Tes. 

(4)  "  How  much  of  the  defendant's  money,  if  any,  did  the  plain- 
tiff cause  to  be  paid  to  Humes  &  Poston,  W .  Y.  C.  Humes,  and 
to  W.  Y.  C.  Humes  &  L.  W.  Humes  for  his  own  benefit,  and  here 
you  will  set  out  specifically  each  sum  you  may  find  to  have  been 
so  paid  V^  Answer  of  the  jv/ry.  Citizens'  Kailroad,  $250 ;  to 
Humes  for  Turner,  $35 ;  totaf,  $285. 

(5)  '^  Should  either  party  be  allowed  interest  upon  such  sum  as 
may  be  due  from  one  to  the  other?"    Answer  of  the  jv/ry.  No. 

On  this  special  verdict  the  judgment  for  the  plaintiff  would  be 
$1365,  the  issues  all  being  found  in  his  favor,  except  the  set-off 
allowed  by  the  jury  to  the  extent  of  $285. 

George  CHUnma  {John  D.  Ma/rtm  with  him)  for  plaintiff. 

TaytoT  &  Ca/rroU  for  defendant. 

Hammond,  J. — The  only  ground  for  a  new  trial,  which  is  pressed 
with  serious  confidence  by  the  counsel  for  the  defendant,  is  the 
error  assigned  in  charging  the  jury  that  the  president  of  the  com- 
pany had  authority  to  employ  additional  counsel  in  the  litigation 
against  the  company,  especially  in  the  Bills  case.  It  is  frankly 
conceded,  as  it  must  be,  that,  as  between  the  attorneys  employed 
and  the  company,  the  president  might  bind  the  corporation  to  the 
employment  without  any  contract  under  seal,  or  other  formal  ac- 
tion, by  the  directory.  Bank  of  Columbia  v.  Patterson,  7  Cranch, 
299 ;  Osbom  c.  Bank,  9  Wheat.  738 ;  Alexandria  Canal  Co.  u 
Swann,  5  How.  83,  89 ;  Weeks,  Attys.  333,  §  190 ;  Boone,  Corp. 
§  144 ;  Memphis  v.  Adams,  9  Heisk.  518.  ' 

But  it  is  insisted  that,  as  between  the  president  himself  and  the 
company,  in  a  suit  for  damages,  or  where  his  wrongful  use  of  the 
money  of  the  corporation  is  challenged  as  by  this  plea  of  set-off, 
the  rule  of  decision  is  different,  and  tuat  his  action  must  be  meas- 
ured alone  by  his  powers  under  the  charter  and  by-laws.  It  is 
argued  that  the  charter  and  by  laws  of  the  company  provide  a 
directory  to  manage  its  affairs,  and  an  executive  committee ;  that 
tiiere  were  monthly  meetings,  and  power  in  him,  as  president,  to 
call  special  meetings  when  occasion  required.  Unquestionably,  the 
AuTHOBiTT  OF  plaiutlS  shouU  have  taken  the  course  indicated  by  this 
oSSSSSiwTo  argument,  particularly  under  the  circumstances  oi  that 
sxpLOTooimiBL  3jjjg  ^53gg^  j^u^  i^  jg  never  safe  for  a  president  or  other 


PRESIDENT  OV  BAILBOAI>— AUTHORITY  TO  HIRE  0OUN8EL.  6 

officer  of  a  corporation  to  assume  the  responsibility  that  he  did,  ex* 
cept  in  an  emergency — which  did  not  exist  in  this  case — ^that  ren- 
ders it  unwise  to  delay  action  until  the  corporate  management  can 
be  consulted  and  its  judgment  invoked,  ^e  makes  himself  liable 
for  damages  if  he  does  so  act  without  corporate  authority.  Stokes 
V,  New  Jersey  Pottery  Co.,  46  N.  J.  Law.  He  is  not,  however, 
liable  unless  his  action  results  in  injury  to  the  company ;  and  the 
courts  do  not  proceed  upon  any  theory  of  punishment  for  not  con- 
sulting the  corporate  management.  When  the  question  arises, 
either  in  an  action  for  damages  or  by  plea  of  set-on,  the  law  will 
not  mnlct  the  president  in  damages  or  withhold  what  he  has  justly 
earned,  simply  because  he  has  not  pursued  the  charter  and  by-laws. 
If  he  did  only  what  the  directory  might  and  should  properly 
do,  and  his  action  has  resulted  benencially  and  not  injuriously,  why 
should  he  be  liable  for  damages }  At  most,  the  damage  could  l>e 
only  nominal  to  vindicate  the  law,  and  certainly  he  should  not  be 
made  to  pav  where  there  was  no  injury  to  the  company.  Now, 
this  is  precisely  the  question  the  court  submitted  to  tlie  jury,  and 
it  approves  their  verdict.  They  were  told  distinctly  that  if  Davis 
was  using  the  money  for  the  fraudulent  purpose  of  paying  his 
own  counsel  in  a  litigation  in  which  the  company  nad  no  in- 
terest, or  if  it  was  an  unwise,  wasteful,  and  unreasonable  use  of 
the  money,  the  defendant's  set-off  should  be  allowed.  It  was  a 
question  alone  for  the  jury,  and  their  decision  should  be  final. 

On  a  motion  for  a  new  trial,  the  court  cannot  set  aside  the  ver- 
dict of  a  jury  because  it  does  not  like  it,  or  would  have  found  the 
facts  differently.  It  will  protect  the  parties  against  misconduct 
or  prejudice  on  the  part  of  thd  jury,  but  will  not  usurp  its 
function,  under  the  disguise  of  determining  whether  the  verdict  is 
against  the  weight  of  the  testimony.  Kirkpatrick  v.  Adams,  20  Fed. 
K.  287.  But  tne  court  is  satisfied  with  this  verdict,  and  does  not 
think  it  contrary  to  the  evidence.  There  was  a  factional  strife  be- 
tween the  minority  and  majority  stockholders.  The  minority  sued 
the  directory  for  damages  for  maladministration.  One  of  the 
directors,  Barrett,  joined  with  the  plaintiffs  in  that  case  against  his 
co-directors.  The  Davis  faction  represented  the  majority;  the 
Barrett  faction,  the  minority.  Davis  bought  the  Bills  stock,  and 
Barrett  continued  the  litigation  with  a  cross-bill.  The  learned 
chancellor  decreed  against  the  directors,  including  Barrett  himself, 
for  large  personal  liabilities,  and  thereupon  the  parties,  as  they  had 
a  right  to  do,  representing  the  whole  body  of  the  stockholders, 
compromised  that  litigation  without  entering  a  decree.  It  may  be 
very  doubtful,  since  the  parties  to  that  suit  represented  the  entire 
stock  of  the  company,  wnether  it  is  precisely  correct  to  say  that 
the  company — that  entity  we  call  the  coporation — had  any  further 
or  separate  interests  in  the  controversy.  Perhaps  it  did  in  the 
interest  of  creditors ;  but,  at  all  events,  in  such  a  struggle  it  would 


6  DAVIS  V.    MEMPHIS  CITY   R.   R.   CO. 

have  been  wiser  if  the  directory  had  employed  counsel  to  represent 
the  company,  who  were  wholly  independent  of  either  faction.  Still, 
while  this  was  not  done,  and  both  the  regular  and  associate  counsel 
seemed  to  have  also  represented  the  Davis  faction  in  the  litigation, 
the  court  cannot  see  that,  on  the  proof,  this  resulted  in  any  injury 
to  the  creditors,  the  only  outside  parties  to  the  contest,  or  to  the 
corporation  itself ;  and,  doubtless,  the  jufy  took  the  same  view  of 
it  The  argument' that  did  so  result  in  its  ultimate  analysis  comes 
to  this;  that  the  best  interest  of  the  company  lay  in  the  direction 
of  an  alliance  with  the  Barrett  faction,  and  not  the  Davis  faction, 
and  that  it  is  by  this  test  we  must  determine  whether  the  money 
paid  to  Humes  &  Poston  was  paid  in  the  interest  of  the  company ; 
and  this  is  the  contention  actually  made  before  the  jury  and  on 
this  motion  for  a  new  trial. 

There  are  several  answers  to  this :  First,  while  it  is  true  the 
chief  obiect  of  that  litigation  was  to  hold  the  directors  to  a  perso- 
nal liability,  it  was  not  alone  s^inst  Davis  that  this  remedy  was 
sought,  but  as  much  against  Barrett  himself.  And,  in  fact,  the 
chancellor's  opinion  held  him  to  a  large  liability,  and  but  for 
the  compromise  he  would  have  had  it  to  pay  the  same  as  the 
rest.  An  alliance  with  him,  therefore,  was  subject  to  the  same 
objection  as  the  other:  that  the  company  was  acting  as  the 
partisan  of  a  particular  stockholder.  Secondly,  Davis  and  his 
friends  owned  a  majority  of  the  stock,  and  were  in  possession  of 
the  control,  rightfully  so.  It  belonged  to  the  directory,  acting 
by  its  own  majority  and  under  its  responsibility,  in  this  mat- 
ter, as  in  others,  to  determine  where  the  best  interest  of  the 
company  lay,  and  to  shape  its  corporate  part  in  the  litigation  ac- 
cordingly. This  discretion  belonged  to  it  under  the  charter,  and 
the  courts  cannot  control  it  or  supervise  it.  3  Pom.  Eq.  §§  1088- 
1097  and  notes.  Surely,  not  in  this  suit  and  on  the  issues  we 
have  here  could  we  be  required  to  exercise  that  function  if  it  exists 
anywhere.  Lastly,  we  have  nothing  to  do  with  the  test  suggested. 
We  cannot  be  required  to  overhaul  the  record  in  that  acrimonious 
and  immense  litigation,  so  important  in  its  character  to  all  con- 
cerned, to  determine  whether  the  corporate  action  should  have 
allied  the  corporation  with  the  one  faction  or  the  other.  Naturally, 
that  alliance  would  go  to  the  majority  rather  than  the  minority  ; 
and,  now  that  the  control  has  changed,  we  cannot  go  back  and 
undertake  to  determine  whether  it  should  not  have  been  made  with 
the  rival  faction  in  the  interest  of  the  entire  company.  If  so,  the 
entire  company  must  suffer  for  the  error  in  judgment  of  the  direc- 
tory. It  is  useless  to  argue  now  that  the  minority  were  right  in 
the  litigation  and  the  majority  wrong.  It  has  been  ended,  and  the 
parties  have  compromised  it.  It  may  have  been  better,  as  is  now 
argued,  to  have  had  a  receiver,  as  the  minority  wanted,  and  to  have 
sustained  the  injunction  against  the  directory,  as  the  minority  wished 
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it ;  but  the  able  chancellor  did  not  think  so,  and,  if  we  were  willing  to 
review  his  action,  we  have  not  the  power,  under  the  circumBtances, 
to  do  it.  The  creditors  are  the  only  parties  who  would  have 
a  right  to  complain,  and  now  that  the  stockholders  mter  sese  have 
compromised  tnat  litigation,  they,  being  able  to  take  care  of  them- 
selves, are  not  here  making  complaint,  if  indeed  they  could  make 
it  anywhere. 

It  has  constantly  suggested  itself  to  the  court,  since  this  question 
was  first  agitated  in  tne  case,  that  the  last  consideration  was  an 
end  of  this  branch  of  the  defence,  and  that  the  compromise  between 
the  stockholders,  after  Chancellor  Morgan's  opinion,  closed  all 
questions  arising  out  of  the  controversy,  and  that  the  company's 
liability  to  pay  its  share  of  the  attorney  s  fees  could  be  no  longer 
mooted ;  yet  the  court  submitted  the  question  to  the  jury  as 
if  that  compromise  had  never  been  maae,  in  deference  to  the 
very  cogent  reasoning  of  the  defendant's  counsel  that  Davis's 
whole  conduct  about  this  business  was  open  to  investigation  in 
this  suit  for  his  salary.  But  the  only  proper  question  was  that 
submitted  to  the  juir ;  and  inasmuch  as  it  abundantly  speared 
from  the  proof  that  the  minority  had  not  confined  themselves,  in 
their  litigation,  to  seeking  a  personal  liability  from  the  directors  for 
maladministration,  but  had  gone  further  and  involved  the  company 
itself,  by  enjoining  the  management  from  issuing  bonds  to  pay  its 
debts,  and  for  other  purposes  of  corporate  enterprise,  and  by  ap- 
plying for  a  receiver  to  oust  that  management  entirely,  there  could 
be  no  doubt  of  the  company's  liability  to  pay  the  lawyers  for 
preventing  those  things,  useful  though  we  may  now  think  them 
to  have  been  if  we  think  with  the  then  minority,  or  disastrous  as 
they  would  have  been  if  we  think  with  the  then  majority. 

it  was  their  own  fault  thus  to  involve  the  company  in  the  litiga- 
tion, and  the  minority  cannot  complain  at  the  payment  of  the  fees. 
True,  the  company  was  a  necessary  paifty  in  any  view,  but  would 
have  been  only  nominally  a  party  if  the  litigation  had  been  con- 
fined to  its  personal  features  against  the  directors,  and  in  that  event, 
of  course,  Davis  would  not  have  been  authorized  to  pay  where  miwority 

1       /  ..  J.  -n      J.      »i.  J.  *       "'       OF     STOCKHOLI>- 

connsel  fees  on  its  account.  But  it  was  not  so  con-  ras  involve 
fined,  and  the  lury  decided  correctly.  A  question  q^w^^they 
has  been  made  that  the  company  already  had  counsel  plJi!?'  of  ^. 
in  its  regular  employment ;  but  that  was  also  submitted  counsel.^ 
to  the  jury,  whetner,  under  the  circumstances  of  the  magnitude  of 
the  case  and  its  character,  it  was  reasonable  to  associate  counsel  with 
the  regular  attorneys.  The  jury  approved  it,  and  so  does  the 
court.  Again,  the  whole  body  of  directors  were  defendants,  and 
must  have  known  of  this  employment  of  additional  counsel,  and 
who  were  representing  the  company.  A  few  weeks  after  the  suit 
was  brought,  there  were  some  changes  in  the  directory,  and  two 
of  the  new  directors  testified  they  knew  of  the  employment  of 


8  DAVIS  V.  MEMPHIS  CITY  B.   R.  CO. 

Humes  &  Poston— one  that  he  advised  it,  and  the  other  that  he 
approved  it.  This  was  acquiescence  and  ratification  ;  and  now,  the 
fact  that  there  has  been  an  entire  change  in  the  control  of  the  com- 

5 any   does  not  confer  the  right  to  revoke  that  corporate  action  by 
isapproval  and  refusal  to  pay  the  compensation  oi  the  counsel. 
Tne  motion  for  a  new  trial  must  be  overruled,  and  a  judgment 
entered  on  the  special  verdict  for  the  plaintiff.     So  ordered. 

Corporation.  Compensation  of  Office. — The  plaintiff  was  elected  secre- 
tary and  treasurer  of  tlie  defendant  railroad  company  at  a  salary  fixed  by 
by-law  at  a  certain  rate  p&r  dienif  but  intended  to  be  a  continuous  compensa- 
tion for  the  entire  penod  of  service.  The  plaintiff  sued  the  company  for 
salary  from  November,  1878,  when  he  was  elected  to  the  office,  till  August 
10th,  1882,  when  his  resignation,  presented  May  17th,  1882,  according  to  its 
terms,  took  effect,  deducting  a  certain  sum  which  had  come  into  his  hands,  as 
treasurer,  and  which  he  had  applied  in  payment  of  his  salary.  The  company 
in  its  answer  admitted  the  election  of  plaintiff  to  the  office,  but  denied  that 
he  continued  in  the  company's  service  up  to  August,  averring  that  he  ceased 
to  act  on  May  17th,  1882,  the  day  he  presented  his  resignation,  and  that  on 
that  day  the  books  and  papers  in  his  custody  passed  into  the  hands  of  the 
president.  The  answer  also  claimed  that  the  appropriation  of  the  money 
credited  in  plaintifTs  claim  was  an  act  of  official  misconduct.  At  the  trial 
the  plaintiff  failed  to  offer  evidence  to  prove  that  he  had  performed  the  duties 
of  the  two  offices  during  any  part  of  the  period  covered  in  the  claim,  and  the 
judge,  intimating  that  m  absence  of  such  proof  he  should  direct  a  verdict 
for  defendant,  plaintiff  suffered  a  non-suit.  Hddy  that  the  ruling  of  the  court 
below  was  erroneous.  That  the  answer  admitted  that  plaintiff  had  performed 
the  duties  of  the  two  offices  up  to  May  17th,  1882,  and  that  therefore  no  proof 
of  such  performance  during  that  time  was  necessary,  and  that  hence  the  non- 
suit was  improper.  And  where  a  by-law  of  a  corporation,  relating  to  the 
duties  and  salaries  of  officers,  provides,  in  case  of  the  president,  that  his  salary 
shall  be  ^*two  dollars  a  day,  while  in  actual  service;"  and,  in  the  case  of 
the  secretary,  that  his  salary  shall  be  *Hwo  dollars  a  day,"  and  that  the 
treasurer,  *^  while  acting  in  the  capacity  of  secretary  and  treasurer,  shall 
receive  no  salary  aside  from  the  salary  of  secretary."  Heldj  that  the  inser- 
tion of  the  special  provision  that  the  president's  salary  should  only  be  allowed 
for  the  days  while  he  was  in  actual  service  of  the  company,  and  the  omission 
of  such  provision  in  case  of  the  secretary,  showed  that  the  salary  of  the  latter 
was  continuous  during  the  period  pf  service,  and  that  this  implication  was 
strengthened  by  the  clause  relating  to  salary  of  secretary  and  treasurer. 
Abbott  ©.  Georgia  &  N.  C.  R.  R.  Co.,*  90  N.  C.  462. 

See  also  upon  this  subject  note  to  Duncomb  v.  Housatonic,  etc.,  R.  R. 
Co.,  4  Am.  &  Eng.  R.  R.  Cas.  SOT,  and  Little  Rock  &  Ft.  S.  R.  R  Co. «.  Perry, 

9  Am.  &  Eng.  R.  R.  Cas.  610. 

Usurious  Loan  of  Money  by  Director  to  his  Company  h  Invalid. — ^A 
director  of  a  corporation  cannot  contract  with  his  co-directors  that,  in  con- 
sideration of  a  sum  of  money  advanced  by  him,  he  should  receive  the  com- 
pany's notes  for  a  much  larger  amount,  bearing  an  excessive  rate  of  interest, 
although  by  oral  contemporaneous  agreement  it  was  provided  that  of  the 
excess  beyond  the  amount  loaned,  the  corporation  should  be  required  to  pay 
only  the  sum  which  the  lender  might  pay  for  taxes  upon  the  property, 
with  interest  thereon.  The  corporation  may  satisfy  such  notes  by  paying 
the  amount  actually  loaned,  with  interest  thereon  at  the  ordinary  rates. 
Sutter  Street  R.  R.  Co.  v.  Baum,*  California,  October  28th,  1884. 
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Sethottb 

jyVTBOTTy  HiLLSDALB  AlVD  SoUTUWKSTEBK  S.  R.  Oo« 
(Advance  Gate,  Michigan.    April  29^  1885.) 

A  receiTed  a  letter  as  follows:  ''We  desire  you  to  take  charge  of  the  T. 
ft  A.  A.  R  R.  and  the  D.,  H.  &  S.  W.  R.  R.,  as  general  manager,  it  being 
duly  understood  that  your  salary  is  to  commence  on  March  1  next,  at  the 
rate  of  $5000  per  annum."  This  was  signed  by  the  Presidents  of  both  com- 
panies. A  accepted  the  offer  and  acted  under  it.  In  a  suit  to  recQver  his 
salary  brought  against  both  companies  lointly — 

JXUd  that  parol  evidence  was  admissible  to  show  an  understanding  both 
before  and  after  the  writing  of  the  aboye  letter  that  the  contract  was  not 
joint,  but  imposed  a  several  Bability  upon  the  railroad  companies, 

Ebbob  to  Wayne. 

Otto  Kirchner  for  plaintifE. 

Henry  M.  Gheever  for  defendant  and  appellant. 

Campbell,  J. — This  sait  was  brought  against  two  railway  com- 
panies jointly,  but  the  Toledo  &  Ann  Arbor  Eailroad  Company  was 
not  served,  and  the  Detroit,  Hillsdale  &  Southwestern  ilailroad 
Company  was  proceeded  against  alone,  bat  as  a  joint  debtor,  and 
recovery  was  had  under  the  rulings  below  for  salary  as  general 
manager  of  both  roads  down  to  March  1,  1882,  for  so  much  of  two 
years^salary,  at  $5000  a  year,  as  remained  unpaid  The  contro- 
vert was  chiefly  on  two  points,  viz.,  whether  plaintiff  was  em- 
ployed jointly  or  severally,  and  how  long  he  served.  The  suit  was 
brought  on  what  is  claimed  to  have  been  a  verbal  acceptance  on  a 
joint  request  in  the  following  terms : 

^  "  New  Tobk,  February  4, 1880. 
"  J.  W.  Sm/ithj  ^j7'9  Detroit, — Deab  Sm :  We  desire  you  to 
take  charge  of  the  Toledo  &  Ann  Arbor  B.  B.,  and  the  Detroit, 
Hillsdale  &  Southwestern  B.  B.,  as  general  manager,  as  soon  as 
convenient ;  it  being  duly  understood  that  your  salary  is  to  com- 
mence on  the  first  of  March  next,  at  the  rate  of  five  thousand  dol- 
lars per  annum. 

[Signed]  "  J.  M.  Ashley, 

"  President  T.  and  A.  A.  R.  B. 
[Signed]  "  John  B.  Allet, 

*^  For  Detroit,  Hillsdale  &  Southwestern  B.  B.  Co.,  Director  and 
large  Stockholder,  and  prospective  President.'' 

It  is  claimed  that  on  March  1,  1880,  plaintiff  went  into  the  per- 
formance of  his  duties,  spending  some  time  on  each  road.    The 
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testimony  on  his  part  tends  to  show  that  during  most  of  the  period 
nnder  consideration  he  gave  his  time  exclnsiyelj  to  the  Hillsdale 
road.  It  appears  further,  without  dispute,  that  at  or  towards  the 
close  of  September,  1881,  the  Hillsdale  road  was  taken  in  charge 
and  operated  by  the  Michigan  Southern  Bailroad  Company,  and 
that  after  that  period  plaintiff  had  no  control  of  the  roaa.  It  aph 
pears  further  tnat  during  the  whole  period  from  March,  1880,  to 
October,  1881,  he  drew  pay  at  the  rate  of  $2500  a  year  from  the 
Hillsdale  road,  on  monthly  bills  presented  by  him  against  that  road, 
separately,  and  that  he  was  paid  in  full  at  that  rate  until  the  time 
wnen  it  changed  hands.  Also,  that  he  rendered  bills  against  the 
Toledo  &  Ann  Arbor  Kailroad  at  the  same  rate,  but  was  only 
paid  a  few  months.  It  does  not  appear  that  he  ever  presented 
bills  for  this  delinquent  half  of  the  $5000  a  year  claimed  to  the 
Hillsdale  road  while  he  was  in  active  charge  of  that  road.  After 
his  active  charge  terminated,  and  some  time  in  the  latter  part  of 
1881,  he  appropriated  some  funds  of  the  Hillsdale  road  put  into 
his  hands  for  specific  purposes,  and  undertook  to  apply  them  upon 
the  salary  that  lie  claimed  should  have  been  paid  him  by  the  Toledo 
&  Ann  Arbor  road,  on  which  he  insisted  both  roads  were  liable. 
Thereupon  suit  was  brought  against  him  to  .recover  the  money 
back.  In  that  case,  which  appears  in  50  Mich.  112  ;  s.  c,  11  Am. 
&  £ng.  B.  B.  Cas.  655,  it  was  held  by  this  court  tJiat  he  had  no 
right  to  apply  such  funds  to  his  own  use,  and  that,  inasmuch  as 
the  claim  he  set  up  was  on  the  basis  of  a  joint  liability,  it  could  not 
be  set  off  against  a  sole  claim  of  one  of  his  alleged  debtors. 

Upon  the  trial  of  the  present  cause  below,  defendant  undertook 
to  rely  on  the  defence  that  there  never  was  any  joint  eniployment, 
but  that  in  fact  each  road  employed  him  on  its  own  account,  and 
that  the  business  was  done  on  that  basis.  It  was  also  claimed  that 
he  did  not  perform  his  duties  to  both  or  either  of  the  roads  during 
the  time  claimed.  As  this  is  a  suit  on  a  joint  obligation,  there 
can  be  no  recovery  on  any  other  basis.  And  there  can  be  none  on 
that,  for  any  period  when  he  was  not  employed  as  general  manager 
of  both  roaxls.  There  is  no  claim  for  anything  else  set  forth  in  the 
declaration. 

The  court  below  excluded  all  testimony  of  any  verbal  agreement 
or  understanding,  in  advance  o£  the  letter  above  set  out,  of  a  con- 
current but  not  joint  employment,  on  the  ground  that  the  terms 
of  this  letter  were  inconsistent  with  any  but  a  joint  employment. 
Defendant  introduced,  or  offered  to  introduce,  testimony  to  show 
a  subsequent  understanding  and  course  of  business ;  that  the  em- 
ployment was  continued  for  the  Hillsdale  Company  as  a  separate 
one,  at  $2500  a  year ;  but  the  court  ruled  that  this  could  not  be 
admitted  to  vary  the  written  contract.  Similar  testimony  was  of- 
fered in  regara  to  the  separate  character  of  the  Toledo  &  Ann 
Arbor  employment.     The  court  charged  that  the.  contract  was 
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J'oint,  and  that  there  was  no  legal  evidence  that  either  company 
lad  been  released  from  the  joint  obligation.  He  also  left  the  case 
on  the  theory  that  the  jury  could  find,  as  they  did,  that  he  was 
employed  two  full  years. 

The  case  seems  to  us  to  have  been  tried  on  a  misapprehension 
throughout.  There  is  no  doubt  that,  taken  as  it  reads,  and  ac- 
cepted as  it  reads,  the  offer  and  acceptance  would  be  presump- 
tively a  joint  contract.  But  without  admitting  or  waiving  prelimi- 
nary testimony,  there  could  be  no  legal  presumption  that  the  offi- 
cers of  two  railroads,  in  no  way  shown  to  be  connected  in  business 
or  to  have  joint  interests,  could  bind  them  jointly  by  any  such 
obligation.  In  this  point  of  view  we  can  see  no  reason  jj^^^j^^gj^  ^^ 
why  those  preliminary  matters  may  not  have  been  ad-  dkwck  to  show 
missible  to  show  how  it  came  about  that  such  an  invita-  coimdcr  was 
tion  was  sent.  Had  these  been  private  persons  there 
might  have  been  force  in  the  obiection ;  and  if  any  authority  had 
been  shown  here  to  act  jointly,  there  might  be  the  same  difficulty. 
But,  without  such  authority  proved  otherwise  to  contract  jointly, 
we  are  not  prepared  to  say  that  such  testimony  might  not  be  im- 
portant. The  offer  was  to  show  a  previous  agreement  between  the 
railroad  companies ;  and  if  such  agreement  was  made,  it  might, 
and  probably  would,  as  defendant  claimed  it  would,  show  the  un- 
derstanding on  which  their  agents  were  to  act,  and  be  the  measure 
of  their  authorrty  to  sign  any  proposition  at  all. 

This  proposition  declared  on  contains  no  statement  how  long 
this  employment  was  to  continue  ;  and  there  is  nothing  in  the  case 
to  show  that  either  paiiiy  could  not  terminate  it.  And  if  it  was 
accepted  and  acted  upon  a&  joint,  it  was  clearly  open  to  defendant 
to  inquire,  not  only  how  far  services  were  rendered  for  both  roads, 
but  also  how  long  such  services  continued.  The  suit,  as  already 
suggested,  is  for  services  actually  rendered,  and  not  merely  those 
which  plaintiff  was  ready  to  perform  in  his  capacity  as  general 
manager.  It  is  difficult  to  see  on  what  basis  any  recovery  could 
have  Deen  had  beyond  October,  1881,  as  after  that  time  we  have 
discQvered  nothing  tending  to  show  management  of  either  road. 

It  was,  we  think,  erroneous  to  shut  out  testimony  offered  to  show 
that  the  parties  acted  on  the  idea  of  several  and  not  joint  employ- 
ment If  this — ^as  there  was  some  evidence  to  prove — began  at 
once,  it  would  indicate  that  there  never  was  any  acceptance  of  the 
joint  employment ;  and  if  acted  on  afterwards  it  would  tend  to 
show  a  termination  or  change  of  that  employment,  which,  under 
this  contract, — if  it  was  a  contract, — could  be  had  at  any  time  by 
joint  agreement  or  acquiescence,  inasmuch  as  there  was  no  term 
fixed  by  the'  letter.  And  it  is  not  unlawful  for  a  joint  contract  to 
apportion  pecuniary  liabilities.  Larkin  v.  Butterfield,  29  Mich. 
254. 
There  is  no  rule  of  law  which  prevents  parties  from  modifying 
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a  proposition  by  acceptance  on  different  terms,  or  from  changing 
it  afterwards  verbally,  where  not  required  to  be  written.  The  doc- 
trine of  release  can  hardly  be  said  to  apply  in  such  a  case,  where 
the  parties  carry  out  their  new  a^eement ;  and  where  they  may  end 
it  at  any  time,  the  rule  of  special  consideration,  if  otherwise  appli- 
cable,— upon  which  we  neea  not  dwell, — ^has  no  bearing. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 

Champlin  and  Sherwood,  JJ.,  concurred. 

CooLEY,  0.  J. — I  do  not  concur  in  the  opinion  of  my  brethren 
in  this  case.  A  question  concerning  the  employment  of  the  plain- 
tiff by  these  railroad  companies  was  before  this  court  in  Detroit, 
etc.,  R  R.  Co.  V.  Smith,  50  Mich.  112 ;  s.  c,  18  Am.  &  Eng.  R.  B. 
Cas.  655,  and  it  was  then  construed  to  be  a  joint  employment  of 
the  plaintiff  by  the  two  railroad  companies,  each  company  to  pay 
one  half  the  salary.  This  division  of  payment  was  not  determined 
by  the  written  paper,  which,  after  its  acceptance  by  the  plaintiff, 
we  may  properly  enough  speak  of  as  the  contract  of  the  parties  J 
but  the  course  of  business  under  it  showed  that  to  be  the  under- 
standing as  between  the  two  railroad  companies. 

On  the  trial  of  this  cause,  evidence  was  offered  on  behalf  of  the 
Detroit,  Hillsdale  &  Southwestern  R.  R.  Co.  that  there  were 
certain  negotiations  between  the  plaintiff  and  the  railroad  compa* 
nies  previous  to  the  date  of  the  writing,  and  that  in  those  negotia^ 
tions,  which  culminated  in  the  giving  of  the  writing,  it  was  under- 
stood and  agreed  that  each  company  was  to  be  liable  for  and  was 
to  pay  one  naif  the  $5000  salarv.  The  evidence  was  objected  to 
ana  ruled  out.  It  was  claimed  to  be  admissible  on  the  ground 
that  the  writing  itself  was  incomplete,  and  that  there  were  evident 
omissions  which  the  evidence  would  supply. 

The  question  in  dispute  on  the  trial  was  whether  the  two  com- 
panies were  jointly  liable  for  the  whole  salary.  On  that  point 
there  is  no  omission  in  the  contract.     The  promise  is  joint  and  is 

iimamow  thai  ^^^  ^^®  whole  sum.    To  import  into  the  contract  a 
ooimiAOT  stipulation  that  each  road  should  be  liable  for  one^alf 

KBALCAMxoTBx  of  thc  Salary  only  would  not  be  to  supply  any  omission 
in  the  contract,  but  it  would  be  to  overrule  one  of  its 
terms,  and  substitute  two  several  promises  for  one  joint  promise. 
The  court,  I  think,  was  right  in  holding  this  inadmissible.  McEw- 
an  V.  Ortman,  34  Mich.  325 ;  Oliver  v.  Shoemaker,  35  Mich.  464; 
Haynes  v.  Ledyard,  44  Mich.  621;  Kelsev  v.  Chamberlain,  47 
Mich.  241.  The  sfime  company  offered  further  to  sliow  that  plain- 
tiff regularly  presented  vouchers  monthly  to  each  company  for 
one  half  the  salary  for  the  month,  and  that  these  were  paid  and 
settled  for  so  far  as  presented  to  that  company.  It  was  claimed 
that  such  evidence  should  be  received  and  submitted  to  the  jury 
as  tending  to  show — First,  an  agreement  of  the  plaintiff  with  the 
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two  companies  to  look  to  each  for  one  half  the  sum  coming  to  him ; 
and,  second,  a  settlement  with  this  company  up  to  the  time  for 
which  payment  was  made  by  it  of  such  accounts.  The  court  re- 
jected tlie  evidence  as  immaterial  to  the  issue  being^tried. 

The  employment,  as  has  been  said,  was  joint,  ^ut,  as  appears 
on  the  face  of  the  contract,  it  was  made  on  behalf  of  two  distinct 
companies.  Under  such  circumstances  I  agi*ee  with  the  circuit 
judge  that  the  fact  that  plaintiff  presented  vouchers  for  one  half 
the  salary  to  each  company,  and  receipted  for  such  sums  as  were 

I)aid  him,  did  not  tend  to  prove /an  understanding  that  he  would 
ook  to  each  company  for  only  one  half  the  sum  stipulated  for. 
The  presentation  of  separate  vouchers  to  the  separate  roads  would 
be  for  their  convenience,  not  for  his,  and  it  would  reasonably  be 
expected  he  would  do  this  if  the  roads  were  managed  in  distinct 
interests.  And  there  is  nothing  in  this  case  to  show  they  were  not 
so  managed.  I  think,  therefore,  if  defendant  had  put  into  the  case 
ihe  evidence  offered,  the  jury  would  not  have  been  warranted,  on 
that  evidence  alone,  to  deduce  the  inference  suggested.  There 
was,  therefore,  no  error  in  excluding  the  evidence. 

Many  errors  are  assigned,  but  what  has  been  said  substantially 
covers  the  case.  It  was  of  no  moment  on  the  trial  that  one  com- 
pany had  paid-  its  share,  and  the  other  had  not ;  the  plaintiff  had 
the  joint  promise  of  both  for  the  whole  sum,  and  he  has  a  right  to 
look  to  both  till  all  is  paid.  We  cannot  know  that  he  would  have 
consented  to  accept  the  responsibility  of  either  road  separately. 


Beowheoan  and  Athens  B.  B.  Co. 

Ejnsman. 

(Adwmoe  Case,  Maine,    June  4, 1885.) 

A  sobfcription  for  stock  without  more  is  conditioDal  on  the  full  amount  of 
stock  being  subscribed  for,  but  this  condition  may  be  expressly  waived. 

D.  D.  Stewart  for  plaintiff. 

H.  <6  W.  J.  KnowUon  and  K  K  Webb  for  defendant 

Emery,  J. — A  person  by  simply  subscribing  for  shares  in  a  cor- 
poration without  words  of  promise  to  pay,  assumes  only  the  obli- 
fations  imposed  by  law  on  such  subscriber.  He  is  understood  to 
ave  agreed  to  assume  a  certain  percentage  of  the  re-  obuoatiohs  of 
sponsibility  of  the  enterprise,  on  condition  that  the  «««'»»■*• 
amount  of  the  responsibility  be  made  certain,  and  the  remaining 
percentage  be  assumed  by  responsible  parties.  He  can  require  that 


14         SKOWHEGAN   AND  ATHENS  R.   B.   CO.  D.  KINSMAIT. 

the  full  amount  of  capital  agreed  upon^  or  established  by  the 
charter  as  necessary  for  success,  shall  be  engaged  before  he  pays 
in  his  part.  He  is  only  obliged  to  pay  legal  assessments,  and  \^iiere 
the  capital  has  not  been  Sxed,  or  when  fixed,  has  not  been  sub- 
scribed for,  there  can  be  no  legal  assessment,  unless  the  charter 
otherwise  provide.  Som.  &  Ken.  R.  R.  Co.  v.  Cushing,  46  Me. 
425  ;  Somerset  R.  R.  Co.  v.  Clarke,  61  lb.  379. 

But  a  pei'son  may,  in  his  subscription,  voluntarily  assume  any 
other  obligations  not  forbidden  by  law.  He  may  waive  any  and 
all  of  the  conditions  implied  by  law  in  a  naked  subscription.  Se 
waiveb.  may  impose  other  conditions,  or  he  mav  promise  pay- 

ment for  his  shares  without  any  conditions.  His  promise  once 
made,  will  be  binding,  there  being  in  such  cases  suflBcient  consider- 
ation in  the  obligation  of  the  company  to  deliver  the  shai*es. 
Ken.  &  Port.  R.  K.  Co.  v.  Jarvis,  34  Me.  360 ;  Bucksport  &  Ban- 
gor R.  R.  Co.  V.  Buck,  65  lb.  536;  City  Hotel  v.  Dickinson,  6 
Gray,  586 ;  Lexington  &  West  Cambridge  R.  R.  Co.  v.  Chandler, 
13  Mete.  311 ;  Pen.  and  Ken.  R.  R.  Co.  v,  Bartlett,  12  Gray,  244 ; 
Boston.  Barre  &  Gardner  R.  R.  Co.  v.  Wellington,  113  Mass.  79, 
In  sucii  cases  the  express  promise  is  to  be  enforced  by  an  action 
thereon,  and  not  by  an  action  on  a  promise  implied  by  the  law 

only. 

«  In  this  case,  it  was  first  proposed  to  organize  the  company  under 
the  general  laws,  and  certain  subscriptions  were  made  to  the  stock 
of  the  proposed  company.  Subsequently  the  company  was  char- 
tered by  the  legislature,  the  capital  stock  to  be  not  less  than  seven 
Facts.  hundred  and  fifty  snares  of  $50  each.    The  corporators 

met  pursuant  to  the  charter,  accepted  the  charter,  and  chose  ofScers 
under  it.  After  this  organization,  and  before  the  amount  of  the 
stock  was  fixed  by  the  directora,  the  defendant  with  others  made 
the  following  contract  with  the  company : 

"Skowhbgan  and  Athens  Railboad  Company. 

Stibscription  Idst 

"  We,  the  undersigned,  hereby  agree  to  take,  and  hereby  sub- 
scribe for  the  number  of  shares  of  stock  in  said  railroad  com- 
pany hereunto  by  each  of  us  placed  opposite  our  names  in  the 
following  list.  Said  shares  to  be  fifty  dollars  each.  And  we 
agree  to  pay  the  par  value  of  the  same.  And  all  who  shall  subscribe 
for  as  many  shares  in  the  following  subscription  as  they  have  sub- 
scribed for  in  a  former  subscription  list,  are  hereby  released  from 
all  former  subscriptions  to  said  company.' 

"  Athens,  May  30,  1881." 

The  defendant  claims  he  is  not  liable  to  pay  for  the  shares  he 
thus  subcribed  for,  because  the  amount  of  the  capital  stock  was 
not  fixed  and  the  minimum  number  of  shares  named  in  the  charter 
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were  not  subscribed  for.  He  might  not  be  liable  to  pay  in  such 
case,  if  he  were  a  mere  subscriber  for  stock,  or  if  this  action  were 
for  legal  assessments,  but  he,  in  addition  to  his  subscription  for 
shares,  expressly  promised  to  pay  $50  each  for  them,  and  this 
action  is  on  his  express  promise  to  pay,  and  not  on  any  promise 
merely  implied  by  law.    His  promise  was  unconditional,  send  he 

cannot  now  invoke  conditions.    In  Ken.  &  Port.  R.  R. 

Co.  V.  Jarvis,  34  Me.  360,  above  cited,  the  capital  stock  JSS^pat 
was  fixed  by  the  directors  at  twelve  thousand  shares,  Sw>iSoKL^" 
with  right  of  increase  to  twenty  thousand  shares. 
The  shares  subscribed  for  were  never  so  many  as  twelve  thousand, 
and  the  defendant  invoked  that  omission  in  defence.  The  court 
expressly  overruled  that  defense  and  held  him  liable,  on  the  ground 
he  had  expressly  promised  to  pav  (not  legal  assessments,  but)  ^^  at 
such  times,  to  such  persons  and  on  such  instalments  as  shall  be 
hereafter  required  by  a  vote  of  said  company."  That  case  is  de- 
cisive of  this.  In  the  case  cited  by  the  defendant,  it  will  be  found 
there  was  no  express  promise  to  pay,  or  only  a  promise  to  pay  le^l 
assessments,  or  that  the  action  was  only  an  implied  promise  as  for 
legal  assessments.  In  such  cases  the  condition  implied  by  law 
must  be  shown  to  have  been  fulfilled.  In  this  case,  those  con- 
ditions were  waived  by  the  express  promise  to  pay  absolutely. 

We  think  the  oiganization  of  the  company  was  sufficiently  regu- 
lar to  enable  it  to  maintain  this  action,  the  defendant  having  recog- 
nized it  as  an  existing  corporation  by  his  subscription.  Chubb  v. 
Upton,  95  U.  S.  667.  The  defendant  did  not  stipulate  for  a  demand, 
prior  to  suit,  but  we  think  it  sufficiently  appears  he  was  requested 
to  my. 

We  find  no  averment  nor  evidence  of  a  readiness  to  deliver  the 
shares,  but  as  the  point  was  not  made  in  argument,  and  the  case 
must  be  again  heard,  we  do  not  notice  it  here. 

Action  to  stand  for  trial. 

Petsbs,  C.  J.,  Walton,  Danfobth,  Libbet,  and  Fosteb,  JJ., 
concurred. 

Non- liability  of  Stockholder  where  whole  Amount  of  Stook  it  not  tub- 
scribed. — ^The  Supreme  Court  of  IllinqlB  in  the  case  of  Temple  v.  Lemon,  1 12  Ill.% 
51,  held  that  in  the  absence  of  any  element  of  estoppel  a  subscriber  to  the  stock 
of  a  corporation  is  not  liable  to  pay  for  his  shares  until  the  whole  capital 
stock  is  subscribed.  This  is  consistent  with  the  rule  laid  down  by  Shaw,  C. 
J.,  in  Stoneham Branch  R.R.  Go.  v.  Gould,  2  Gray,  277,  thus:  **  It  is  a  rule  of 
law,  too  well  settled  to  be  now  questioned,  that  when  the  capital  stock  and 
number  of  shares  are  fixed  by  the  act  of  incorporation  (in  this  case  by  the 
articles  filed  and  recorded),  or  by  any  vote  or  by-law  passed  conformedly  to 
the  act  of  incorporation,  no  assessment  can  lawfully  be  made  on  the  share  of 
any  subscriber  until  the  whole  number  of  shares  has  been  taken."  And  this 
ruling  is  sustained  by  Proprietors  Newburyport  Bridge  o.  Story,  0  Pick.  45, 
note;  Burt  v,  Farrar,  24  Bfurb.  518;  New  Hampshire  Cent.  R.  R.  Co.  v,  John- 
son, 80  N.  H.  390 ;  Allman  v.  Harana  and  E.  R.  R  Co.,  88  111.  621 ;  1  Redf . 
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Rys.  176;  Salem  Mill  Dam  Corp.  v.  Ropes,  0  Pick.  28;  9  Pick.  187;  Somerset 
&  E.  R.  R.  Co.  9.  CushiDg,  45  Me.  624 ;  and  many  other  cases. 

But  where  an  act  of  incorporation  in  no  part  of  it  declares  that  the  parties 
named  as  incorporators  shall  not  have  power  to  act  as  a  corporation  until  a 
certain  amount  of  capital  is  paid  in,  subscribers  can  be  compelled  to  pay  their 
subscriptions,  in  the  absence  of  an  agreement  to  the  contrary,  notwithstanding 
the  whole  of  the  stock  authorized  to  be  issued  has  not  been  subscribed  for. 
Lynch  v.  La  Fayette  &  M.  R.  R.  Co.,  12  Am.  &  Eng.  R.  R.  Cas.  652. 

Waiver  by  Stockholder. — It  is  well  settled,  however,  that  a  stockholder 
may  waive  this  objection  to  his  liability.  But  it  is  essential  that  the  sub- 
scriber know  that  the  stock  has  not  all  been  taken  in  order  to  bind  him  to  a 
waiver  of  the  objection  to  his  liability  on  this  ground.  Oldtown  v.  Veazie, 
89  Me.  671 ;  Levesey  v.  Omaha  Hotel  Co.,  6  Neb.  50.  The  rule  is  thus  stated 
by  Judge  Thompson:  **If  a  subscriber,  knowing  that  the  whole  number 
of  shares  had  not  been  taken  to  fill  up  the  capital,  had  attended  meetings  of 
the  corporation,  and  had  co-operated  in  the  votes  for  expending  money  and 
for  making  contracts,  and  in  other  acts  which  could  only  be  properly  done 
upon  the  assumption  that  the  subscribers  intended  to  proceed  with  the 
stock  partially  taken  up,  such  subscriber  misht  be  estopped  from  setting  up 
this  defence."  Thompson  Liab.  of  Stockholoers,  §  120;  see  also  Cabot,  etc.,  e. 
Chapin,  6  Cush.  68;  Hager  v.  Cleveland,  86  Md.  490;  Eatama  L.  Co.  e.  Jame- 
gan»  126  Mass.  155;  Garling  e.  Beachtel,  41  Md.  805. 


Baginaw,  Tv&oola  and  Hubon  B.  R  Oo» 

V. 

Chappell. 

(Adeanee  Oatej  Michigan,    Jan,  28, 1885.) 

If  a  special  agent  of  a  railroad  company,  to  receive  subscriptions  to  the 
capital  stock,  has  intrusted  to  him  a  subscription  which  is  to  be  delivered 
oniy  upon  the  location  of  the  road  in  a  certain  position,  and,  in  disregard 
of  the  non- performance  of  the  condition,  delivers  the  subscription,  the  sub- 
scriber is  not  liable  thereon. 

A  contract  executed  on  Sunday  is  prima  fade  void,  and  cannot  be  enforced 
against  the  party  executing  it,  in  the  absence  of  evidence  of  ratification  on 
a  week-day,  or  of  evidence  that  the  other  party,  in  good  faith,. and  without 
knowledge  of  the  defect,  has  acted  upon  it. 

9 

Ebbor  to  Sas:inav^. 

Tarsney  <&  Weadock  for  plaintiff. 

Winsor  <&  Snover  for  defendant  and  appellant. 

Champlin,  J. — The  plaintiff  sned  Chappell  to  recover  his  8ub- 
scription  of  $500  to  the  following  paper :  *'  For  and  in  considera- 
tion of  the  construction  of  the  Saginaw,  Tuscola  &  Huron  B.  B. 
from  East  Saginaw  through  the  counties  of  Saginaw,  Tuscola,  and 
Huron  to  the  village  of  Sebewaing,  in  the  county  of  Huron,  we 
agree  to  pay  to  the  order  of  E.  T.  Judd,  treasurer  of  said  company, 
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the  saniB  set  opposite  onr  respective  names,  within  thirty  days  after 
the  rails  shall  be  laid  from  said  East  Saginaw  to  the  said  village  of 
Sebewaing,  in  the  county  of  Huron,  we  also  agree  to  sign  a  note 
of  like  import  and  terms  when  requested  to  do  so  oy  the  „ 

•  j-ij  ai_  'TT  /^        -xf'  -L       Facts:  Acnoii  TO 

said  railroad  company,  oebewamg,  Huron  Co.,  Mich.,  r»covbb  stock 
March,  1881."  The  subscription  of  the  defendant  to  ■'^"*'"^**"" 
this  paper  was  admitted ;  and  it  was  also  admitted  that  the  railroad 
was  completed  from  East  Sa^naw  to  Sebewaing  more  than  thirty 
days  before  the  suit  was  instituted.  The  principal  ground  of  de- 
fence was  that  the  paper,  when  signed,  was  deposited  with  one 
Liken,  who  had  actea  in  taking  the  subscription  at  the  request  of  the 
president  of  the  company,  ana  that  in  his  hands  it  was  subject  to 
certain  expressed  conditions  regarding  the  location  of  the  road  and 
its  depot  at  Sebewaing,  which  had  not  been  complied  with  so  as 
to  entitle  the  plaintiff  to  the  paper.  Incidentally,  it  came  out  on 
the  trial  that  the  defendant  had  subscribed  to  $500  of  the  capital 
stock  of  the  company,  which  he  understood  was  to  take  the  place  of 
the  first  subscription,  but  which  he  afterwards  repudiated  on  the 
claim  that  the  conditions  under  which  the  subscription  was  made 
were  not  observed  by  the  company.  This  suit  was  then  instituted. 
Defendant,  being  a  witness  on  his  own  behalf,  was  asked  by  his 
counsel  the  following  question  :  '^  At  the  time  you  signed  that  sub- 
scription of  aid,  on  Sunday,  the  thirteenth  day  of  March,  1881, 
what  occurred  between  you  and  Mr.  Liken  in  regard  to  your  giv- 
ing that  aid  ?"  This  was  objected  to,  and  the  court  ruled  that 
defendant  must  first  show  Liken  was  authorized  to  make  u  stipula- 
tion for  the  company,  or  that  the  company  accepted  the  stipulation 
subject  to  conditions  not  expressed  in  it.  Counsel  then  stated  that 
he  proposed  to  show  that  it  was  not  to  be  treated  as  a  subscription  ; 
that  defendant's  name  w^  to  be  stricken  from  the  subscription 
list,  unless  the  route  of  the  road  and  the  location  of  the  depot  were 
satisfactory;  that  no  contract  was  ever  completed.  The  court  then 
inquired :  '^Do  you  propose  to  show  that  tne  subscription  was  left 
with  Mr.  Liken  to  be  by  him  delivered  to  the  company  ?"  Counsel 
replied  :  "  We  propose  to  show  that  Mr.  Liken  had  the  dbuybit  of 
snoscription  in  nis  possession  all  the  time ;  that  he  was  oo"™^*""- 
the  custodian  of  it  all  the  time  it  was  being  signed ;  and  that  it 
continued  in  his  possession  until  after  the  merger.  We  propose 
to  show  that  it,  being  in  Liken's  custody  when  this  defendant 
signed,  the  understanding  was  that  it  was  not  to  be  binding ;  that 
it  was  not  to  be  delivered ;  that  his  name  was  to  be  stricken  from 
it  unless  a  particular  route  of  the  road  and  location  of  the  depot 
were  setisfactory  to  the  company,  for  whom  Mr.  Liken  was  then 
taking  the  subscription.  We  propose  to  show  that  the  railroad 
company  never  saw  this  aid  subscription  until  June,  after  the 
merger  into  stock ;  and  that  the  contract  for  the  construction  of 
the  road  was  made  in  June,  1881 ;  that  the  oompany  never  relied 
22  A.  &  E.  R  Gas.— d 
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on  thk  gnbBcriptioD,  or  had  seen  it  np  to  that  time,  and  never  acted 
npon  it  for  months  after  the  constrnction  of  the  road  was  com> 
menced."  By  the  Court. — "  I  think  the  testimony  is  not  material, 
unless  you  first  show  that  Mr.  Liken  was  acting  as  agent  for  the 
railroad  company.  If  he  was  simply  a  citizen  there  at  Sebewaing, 
equally  interested  there  with  Mr.  Chappell  and  others,  and  thej 
were  together  securing  a  subscription  to  induce  a  company  to 
build  a  road  there,  and  the  defendant,  under  those  circumstances, 
gave  Mr.  Liken  his  subscription  on  the  condition  that  the  depot 
should  be  located  at  a  certain  place,  and  Mr.  Liken  delivered  it 
without  stating  the  condition,  the  defendant  would  be  bound  by  it. 
He  ought  to  have  seen  that  his  a^nt  carried  out  his  instractions. 
You  must  first  show  that  Mr.  Liken  was  acting  for  the  railroad 
company,  and  then  the  testimony  would  be  proper."  To  this 
counsel  replied :  ^^  We  think  that  we  have  shown  that ;  that  he 
took  the  subscription  papers  and  went  to  Sebewaing,  at  the  re- 
quest of  the  president  of  the  road,  to  raise  this  aid.'"  The  court 
reponded :  "  Yes ;  bui  he  was  acting  as  a  large  property-owner  at 
Sebewaing.  I  don't  think  that  the  testimony  shows  that  he  was 
acting  as  agent  of  the  railroad  company,  so  that  he  could  bind 
the  company  by  his  acts." 

The  court  thereupon  overruled  the  defendant's  offer  of  evidence. 
In  doing  so,  it  was  assumed — First,  that  Liken,  in  taking  the  sub- 
scriptions, was  not  the  agent  of  the  railroad  company ;  and,  second, 
that  if  he  was  agent  of  the  subscribers,  and  delivered  the  subscrip- 
tion in  disregard  of  their  instructions,  the  subscribers  were,  never- 
theless, bound  by  it.  The  first  of  these  assmptions  covers  a  ques- 
wJT^Sot^  tion  of  fact.  The  position  of  Liken  in  respect  to  the 
subscription  would  appear  to  have  been  somewhat 
ambiguous,  but  the  fact  of.his  being  interested  at 
Sebewaing  would  not  preclude  his  being  agent  of  the  railroad  com- 
pany in  getting  the  subscriptions.  It  was  a  matter  in  which  the 
railroad  company  and  the  people  of  the  town  were  mutually  inter- 
ested ;  and  while  the  company  might  not  be  likely  to  employ  anj 
one  to  solicit  subscriptions,  there  would  be  nothing  strange  or 
unprecedented  in  its  being  done ;  and  if  it  were  done,  probably 
some  one  locally  interested  would  be  the  most  suitable  and  efficient 
agent  for  the  purpose.  But  whether,  nnder  the  circumstances 
appearing  in  proof.  Liken  was  acting  for  the  company  or  for  the 
snbscribers  was  a  question  the  court  could  not  decide,  and  the 
defendant  had  a  right  to  take  the  judgment  of  the  jury  upon  it. 
The  second  assumption  covered  a  question  of  law  ana  was  errone- 
ous. If  Liken  was  the  agent  of  the  subscribers  in  respect  to  the 
delivery  of  the  subscription,  he  was  a  Special  agent ;  and  if  he  deliv- 
ered it  in  disregardofnis  instructions,  his  principals  were  not  bound 
thereby.  This  is  familiar  law.  Trudo  v.  Anderson,  10  Mich.  357; 
Hutchings  v.  Ladd,  16  Mich.  493 ;  Atlas  Mining  Co.  v.  Johnston, 
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23  Mich.  36 ;  Reynolds  v.  Insarance  Co.,  36  Mich.  131.  A  very 
sti-ong  illustration  of  the  principle  is  seen  in  Hall  v.  WHSBBsneciAL 
Parker,  37  Mich.  590,  in  which  sureties  were  held  not  ^SrSSS?" 
bonud  by  a  bond  which  they  had  signed  and  left  to  be  delivered 
upon  the  condition,  which  was  not  observed,  that  the  signatare  of 
another  should  be  first  obtained  to  it.  The  principle  might  not 
apply  when  the  party  by  his  own  negl:gence  had  put  into  the  hands 
of  another  the  means  of  committing  a  fraud  mrown  v.  Judge  of 
Probate,  42  Mich.  501),  and  in  this  case,  if  Linen,  in  violation  of 
his  instructions,  had  delivered  the  paper,  and  the  company  had 
acted  upon  it  in  ignorance  of  the  excess  of  authority,  and  under 
circumstances  fairly  charging  the  subscribers  with  negligence,  it 
may  be  that  they  ought  to  be,  and  would  be,  held  bound  by  their 

Eromises.  But  the  defendant  offered  to  prove  that  the  company 
ad  not  acted  upon  the  subscription  paper ;  and  if  this  were  true, 
no  equities  subsequent  to  its  execution  could  have  arisen  against 
the  subscribers.  At  the  conclusion  of  the  evidence  the  court 
directed  a  verdict  for  the  plaintiff.  This  direction  assumed  that 
the  plaintiff  had  made  out  an  unqestionable  case.  This  was  not  the 
fact.  The  subscription  was  shown  to  have  been  signed  by  defand- 
ant  on  Sunday,  and  was,  theretovej  prmia  facie  void.  Tucker  v. 
Mowrey,  12  Mich.  378 ;  Win  field  v.  Dodge,  45  Mich.  355 ;  Brazee 
V.  Bryant,  50  Mich.  136.  Only  some  distinct  act  of  the  defendant 
on  a  subsequent  day,  in  delivering  or  authorizing  another  to  deliver 
it,  could  render  it  valid ;  at  least,  in  the  absence  of  any  evidence 
that  die  railroad  company,  in  good  faith  and  without  knowledge 
of  the  defect,  had  acted  upon  it.  The  judgment  must  be  reversed 
and  a  new  trial  ordered. 

Conditional  Subscriptions.— Braddock  o.  Philadelphia,  etc.,  R.  R.  Co.,  16 
Am.  &  Rug,  R.  R.  Gas.  439  and  note;  Curry  v.  Board  of  Supervisors,  etc.,  18 
Am.  &  Ed^R.R.  Gas.  80-83;  Lynch  v.  Eastern  L.  F.  4fe  M.  R.R.  Co.,  18  Am. 
&  Eng.  R.  K.  Cas.  678,  and  especially  see  note  to  Moore  v,  Hanover,  J.  &  S. 
R.  R.  Co.,  4  Am.  &  Eng.  R  R.  Cas.  256  and  note. 

Change  of  Route  Vitiates  Subscription  Statute. — ^The  Ohio  act  of  April 
7,  1876,  **  relative  to  changing  of  proj^sed  lines  and  Urmini  of  railroads,^' 
authorizes  a  railroad  company,  in  certain  cases,  by  a  majority  of  its  directors, 
with  the  written  consent  of  three  fourths  in  interest  of  the  stockholders,  to 
change  the  location  of  its  proposed  line  of  road,  or  a  part  thereof,  provided 
**that  any  subscription  of  stoclc  made  upon  the  faith  of  the  location  of  such 
railroad,  or  a  part  thereof,  upon  any  line  abandoned  by  such  change,  shall  be 
csacelled  at  tne  written  request  of  the  subscriber  not  having  assented,  as 
above. 

**The  right  given  to  subscribers  to  demand,  in  writing,  the  cancellation  of 
subscriptions  made  on  the  faith  that  the  road  would  be  constructed  on  a  line 
afterward  abandoned  by  the  company,  is  not  limited  to  conditional  subscrip- 
tions. The  language  is,  *  any  subscription  of  stock  made  upon  the  faith  of 
the  location  of  such  railroad,  or  part  thereof,  upon  any  line  abandoned  by 
any  such  change,  shall  be  cancelled,'  etc.  But  the  extension  of  this  remedy 
to  conditional  subscribers  does  not  deprive  them  of  any  right  secured  by 
express  stipulation  in  the  contract.    That  consent  to  such  cnange  of  route 
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would  be  a  waiver  of  a  stipulation  against  the  change  does  not  rest  on  the 
statute,  but  upon  general  pripciples  independent  of  the  statute.  So  that, 
when  a  stipulation  a^nst  sucn  change  is  made  an  express  condition  in  the 
contract  of  subscription,  the  rights  and  duties  of  the  parties,  under  the  con- 
tract, are  not  changed  by  the  statute.  True,  such  coaitional  subscriber  may 
avail  himself  of  the  remedy  ^iven  by  the  statute,  whenever  he  can  show  him- 
self to  be  within  its  terms ;  out  his  failure  to  resort  to  such  remedy  does  not 
deprive  him  of  the  right,  in  an  action  on  the  contract,  to  insist  upon  the  per- 
formance of  any  condition  precedent,  which  has  not,  in  fact,  been  waived.*' — 
Per  Ck>urt.    Railway  Co.  «.  Fisher,*  89  Ohio  St.  8d0. 
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If  an  instalment  of  stock  in  a  railroad  company  remain  unpaid  by  the 
original  subscriber,  an  assignee  of  the  stock,  who  is  willing  to  comply  with 
the  corporate  regulations  respecting  the  issue  of  stock  certificates  and  the 
transfer  of  stock,  may,  upon  making  a  proper  tender  of  the  unpaid  instal- 
ment, with  the  interest  thereon,  maintain  an  action  in  equity  against  the 
corporation  to  compel  it  to  issue  to  him  a  stock  certificate. 

As  against  such  an  action,  the  statute  of  limitations  will  begin  to  run  from 
the  time  of  such  tender. 

Ebjelor  to  the  District  Court  of  jLawrence  Connty. 

J^eaZ  (&  Cherrinaton  and  W,  A,  Sutohins  for  plaintiff  in  error* 

O.  F.  Moore  ana  R.  Leete  for  defendant  in  error. 

DiOKMAN,  J. — It  appears  from  the  record  that  at  the  organiza- 
tion of  the  Iron  R.  K.  Co.,  in  the  year  1849,  Henry  Blake  sub^ 
scribed  for  eighty  shares  of  its  capital  stock,  of  the  par  value  of 
facw.  fifty  dollars  each.     Between  the  23d  of  April,  1849, 

and  the  1st  of  July,  18151,  inclusive,  sixteen  instalments  of  stock, 
in  the  aggregate  equal  to  the  full  amount  of  his  subscription,  were 
called  for  by  the  company.  At  the  time  of  his  death,  on  the  28tli 
of  July,  1851,  Blake  had  paid  six  of  these  instalments  as  called 
for — the  last  being  that  oi  March  1,  1850.  He  had  also  made  a 
cash  payment  in  addition  to  paid  calls,  and  his  administrator  made 
a  further  cash  payment  in  Juiy,  1853,  leaving  an  unpaid  balance  on 
his  original  stock  subscription.  Up  to  the  year  1864,  the  stock  of 
the  company,  when  paia  up  in  full,  had  but  little  market  value, 
and  in  tne  year  1855  the  administrator  of  Blake  declined  to  pay 
the  unpaid  calls. 

It  is  contended  in  behalf  of  the  company  that  the  cause  of  action 
of  the  plaintiff  below  accrued  at  the  date  of  this  declination  by 
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the  administrator,  and  that  more  than  fifteen  years  having  there- 
after elapsed  prior  to  the  commencement  of  this  action,  it  is  conse- 
quently barrea  by  the  statute  of  limitations.  The  company's  right 
of  action  to  recover  instalments  of  Henry  Blake's  sub-  lmitatiom- 
acription  did  not  accrue  until  calls  were  made  for  the  mofs. 
fiame ;  and  such  right  of  action  being  upon  a  promise  in  writing, 
the  limitation  was  fifteen  years.  Gibson  v.  C.  &  N.  R.  R.  Turn- 
pike &  Bridge  Co.,  18  Ohio  St.  396 ;  Warner  v.  Callender,  20  Id. 
190.  The  company,  within  the  period  of  statutory  limitation,  did 
not  see  fit  to  avail  itself  of  its  right,  given  by  statute,  to  collect  by 
action  the  unpaid  instalments  on  Blake's  subscription,  or  to  sell 
the  stock  at  public  auction,  for  the  payment  of  such  instalment. 
The  owner  oi  the  eighty  shares  had  thus  good  reason  to  conclude 
that  the  company  did  not  intend  to  enforce  payment  of  the  delin- 
quent calls,  or  to  foreclose  him  by  sale  of  the  right  to  comply  with 
me  corporate  regulations,  pay  up  the  balance  due  on  the  stock,  and 
clothe  himself  with  all  the  rights  of  a  stockholder.  Accordingly, 
on»the  25th  of  February,  1873,  the  defendant  in  error,  Jacob  Fmk, 
as  assignee  and  owner  of  the  eighty  shares,  tendered  to  the  proper 
officers  of  the  company  the  amount  of  the  instalments  remaining 
unpaid,  with  the  interest  thereon,  and  demanded  the  issue  to  him 
of  stock  certificates,  which  the  company  refused.  Upon  such  de- 
mand and  refusal,  a  cause  of  action  accrued  to  Fink,  and  suit  was 
thereafter  begun,  on  the  31st  day  of  December,  1873.  In  Rail- 
road Co.  V.  Riobbins,  Adm'r,  etc.,  35  Ohio  St.  483,  it  was  keld^ 
that  until  the  transfer  of  the  stock  to  the  holder  of  the  original 
certificate  was  refused  the  statute  of  limitations  did  not  begin  to 
run.  The  rule  adopted  in  that  case  applies,  we  think,  with  in- 
creased force  to  the  case  at  bar,  and  we  must  hold  that  the  statute 
did  not  begin  to  run  against  the  defendant  in  error  until  he  had 
made  his  demand  on  the  company  for  the  certificates  and  met  with 
a  refusal. 

It  is  urged  bv  the  plaintiff  in  eiTor  that  the  contract  of  subscrip- 
tion was  abandoned  by  Hawley,  the  administrator,  whjsn  he  .de- 
clined to  pay  the  unpaid  calls,  and  that  such  abandonment  was  ac- 
quiesced in  by  the  company.  The  record,  in  our  judgment,  discloses 
a  state  of  facts  which  shows  that  the  company,  after  the  'assign- 
ment of  the  stock  on  May  5, 1870,  by  James  H.  Blake,  the  resid- 
uary legatee,  to  Jacob  Fink,  recognized  the  contract  as  still  in 
existence.  Where  one  has  once  been  entitled  to  repudiate  a  con- 
tract, because  it  has  not  been  performed  in  a  reasonable  rkxkhotioh  or 
time,  if  he  do  any  act  which  amounts  to  an  admission  onxektitudto 
of  the  existence  of  the  contract,  he  cannot  afterwards  estofpkl. 
elect  to  treat  it  as  void.  Brindley  v.  Tibbets,  7  Greenleaf,  70; 
Lindsey  v.  Gordon,  1  Shepley,  60 ;  Barry  v.  Palmer,  19  Maine, 
303.  Before  purchasing  tne  stock  Fink  had  an  interview  with  the 
president  of  tne  company,  and  was  informed  by  him  that  if  he 
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obtained  tlie  stock  in  question  from  James  H.  Blake,  he  ought  to 
have  certificates  for  what  would  be  paid  up  by  him.  Having  there- 
upon purchased  the  stock,  he  attended  a  meeting  of  the  directors 
of  the  cgmpany  in  the  spring  of  1872,  presented  to  them  the  as- 
signment of  stock  executed  to  him  by  «James  H.  Blake,  and  made 
claim  to  stock  certificates  for  the  same.  When  the  meeting  was 
over  he  was  notified,  in  behalf  of  the  directors,  that  the  matter  of 
the  certificates  had  been  referred  to  the  company's  attorney,  and  a 
record  of  the  company,  as  testified  by  its  secretary,  shows  such  to 
have  been  the  fact.  The  company's  attorney  afterwards,  in  the 
presence  of  its  president,  told  Fink  that  the  matter  of  his  stock 
certificates  would  be  "  fixed  up"  at  any  time  when  he  brought  to 
the  company  the  requisite  amount  of  money.  Thus  encouraged 
by  the  cnief  officer  of  the  company  to  purchase  the  stock,  and  after- 
wards assured  that  by  paying  up  all  ari^ears  he  could  obtain  the 
usual  stock  certificates,  he  complied  with  the  condition  imposed, 
and  on  the  25th  of  February,  1873,  tendered  to  the  proper  officers 
of  the  company  the  unpaid  instalments,  with  the  accrued  interest. 
With  these  facts  before  us  we  cannot  treat  the  contract  of  subscrip- 
tion as  abandoned,  and  no  longer  in  existence  for  the  enforcement 
of  its  provisions. 

If  tiie  company  had  deemed  it  expedient  that  the  account  of 
Henry  Blake  upon  its  books,  in  reference  to  his  stock  subscription, 
should  be  closed,  a  feasible  mode  of  procedure  was  provided  by 
law.  Before  and  since  the  date  of  the  subscription  the  provisions 
of  section  3253  of  the  Kevised  Statutes  have  been  in  force.  By 
that  section,  if  an  instalment  of  stock  remain  unpaid  for  sixty 
days  after  the  time  it  is  required  to  be  paid,  whether  such  stock  is 
held  by  an  assignee,  transferee,  or  the  original  subscriber,  the  same 
may  be  collected  by  action,  or  the  directora  may  sell  the  stock  so 
unpaid  at  public  auction  for  the  instalment  then  due  thereon — the 
prescribed  notice  being  first  given ;  and  if  any  residue  of  money  re- 
main after  paying  the  amount  due  on  the  stock,  the  same  shall,  on 
demand,  be  paid  to  the  owner ;  and  if  the  whole  of  the  instalment 
be  not  paid  by  the  sale,  the  remainder  shall  be  recoverable  by  an 
ooRFOKATioR  action  against  the  subscriber,  assignee,  or  transferee. 
To*DBCLSir^  Although  Hawley,  the  administrator,  had  ample  assets 
FOTTOTURB^^  in  his  hands,  and  upon  final  settlement  of  the  estate 
"^^^^  transferred  over  five  thousand  dollars  to  the  residuary 

legatee,  the  company  took  no  steps  to  collect  by  action  the  unpaid 
subscription,  or  by  sale  at  auction  to  change  the  ownership  of  the 
stock,  and  put  it  in  the  name  of  another  person  than  the  original 
subscriber.  In  the  face  of  these  statutory  provisions,  it  was  not 
within  the  power  of  the  company  to  declare  the  stock  of  Henry 
Blake  forfeited,  charge  back  to  the  estate  the  amount  paid  on  the 
subscription  by  him  and  his  administrator,  appropriate  and  convert 
that  amount  to  the  company's  own  use,  and  tlius  terminate  and  de- 
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8troy  his  interest,  and  that  of  those  claiming  nnder  him,  in   the 
stock  subscribed.     The  statute  operates  in  a  spirit  of  justice  both 
toward  the  delinquent  subscriber  and  the  company,  whose  success 
or  failure  in  the  object  of  its  creation  depends  in  a  large  measure 
upon  the  prompt  payment  of  stock  subscriptions,  securing  to  the  one 
the  residue  remaming  after  paying  from  the  proceeds  of  sale  the 
amount  due  on  the  stock,  and  giving  to  the  company  a  right  of 
action  against  the  subscriber  for  the  remainder  of  the  instalment, 
if  the  proceeds  of  sale  are  insufficient  to  pay  the  whole.     If  the 
subscriber  is  unable  to  pay  the  calls  made  by  the  company,  the 
design  of  the  statute  is  to  secure  to  him  an  honest  disposition  of 
his  snares  by  sale  at  public  auction  to  the  highest  bidder.     If  not 
thus  disposed  of,  or  sold  by  the  subscriber  himself,  they  continue 
his  property.     They  do  not  fall  back  into  the  general  property  of 
the  corporation,  and  become  merged  therein,  so  that  tne  corpora- 
tion is  at  liberty  to  issue  and  sell  new  shares  in  their  stead.    If  the 
corporation  elects  to  waive  its  rights,  and  neglects  its  duty,  it  can- 
not complain  if  the  subscriber  asks  to  pay  up  his  subscription  in 
full,  receive  the  certificates  of  his  stock,  and  to  be  invested  with 
the  privileges  of  a  stockholder.     We  say  "  duty,"  because,  as  said 
by  Lord  Cranworth  in  Spackman  v.  Evans,  L.  R.,  3  H.  L.  186, 
''  the  shares  are,  in  substance,  made  a  security  to>the  company  for 
the  money  from  time  to  time  becoming  due  from  the  shareholder. 
The  duty  of  the  director,  when  a  call  is  made,  is  to  compel  every 
shareholder  to  pay  to  the  company  the  amount  due  from  him  in 
respect  to  that  call ;  and  they  are  guilty  of  a  breach  of  their  duty 
to  the  company  if  they  do  not  take  all  reasonable  means  for  enforc- 
ing that  payment."    The  stock  in  the  name  of  Henry  Blake  may 
have  been  much  depreciated  in  value  when  the  administrator  de- 
clined to  use  money  of  the  estate,  in  his  hands,  to  pay  the  overdue 
calls ;  yet,  it  then  became  regular  and  legitimate  tor  the  company 
to  sell  the  stock  at  public  auction  for  what  it  would  bring,  and  after 
applying  the  proceeds  of  sale,  to  hold  the  estate  for  the  balance  un- 
paid on  the  instalments,  and  thereby  place  the  stock  beyond  the 
reach  of  the  administrator,  residuary  legatee,  or  his  assignee.     But 
the  company  failed  to  adopt  the  statutory  method  of  foreclosing 
the  interest  of  the  original  subscriber.     The  title  to  the  stock  for 
which  he  subscribed  remained  unchanged  and  unimpaired  by  any 
action  on  the  part  of  the  company,  with  no  bar  to  the  right  of  the 
subscriber,  or  those  claiming  under  him,  to  convert  the  snares  into 
full  paid-up  stocS^  and  call  for  certificates. 

But  the  question  arises,  had  Fink  the  right  to  demand  the  issue 
to  him  of  certificates  for  the  stock  he  had  purchased  from  the 
residuary  legatee,  and  what  was  his  remedy,  when  the  company  re- 
fused to  comply  with  the  demand  ?  Though  holding  no  certificates 
as  indicative  ox  legal  ownership,  he  was  doubtless  the  equitable 
owner  of  the  shares  subscribed  Dy  Henry  Blake.     As  such  owner. 
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seeking  not  only  a  transfer  to  himself  of  the  specific  property — ^the 
eighty  shares — but  other  eqnitable  relief  in  reference  thereto,  it 
came  within  the  province  of  a  court  of  equity  to  extend  to  him  its 
Equity  has  aid.  It  is  Said,  howcvcr,  that  courts  of  equity  do  not 
coMFSL     nsu.  entertain  iunsdiction  for  a  specmc  performance    on 
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room  BQuiTA-  the  sale  of  stock  where  a  compensation  in  dam^ses 
SLom^™^  would  furnish  a  complete  and  adequate  remedy.     But 
courts  of  equity  will  not  refuse  to  entertain  jurisdiction,  when,  in 
connection  with  the  relief  of  decreeing  a  transfer  of  specific  prop- 
erty, a  further  and  essential  relief  is  asked,  which  those  courts,  bj 
their  procedure,  are  best  adapted  to  furnish.     Fink,  as  equitable 
owner,  is  seeking  not  only  an  issue  to  him  of  stock  certificates,  and 
to  be  recognized  and  treated  as,  a  stockholder,  but  he  prays  for  re- 
lief by  way  of  account — running  through  many  years — of  cash  and 
stock  dividends  declared,  of  profits  arising  in  any  other  manner 
upon  his  stock,  of  the  inprease  and  gains  of  the  company  since  its 
organization,  of  the  disposition  of  such  increase  and  gains,  and  the 
shape  in  which  they  now  stand — relief  especially  equitable  in  its 
character,  and  which  he  could  not  adequately  obtain  through  an 
action  at  law  for  the  recovery  of  damages.     As  far  as  his  remedial 
rights  are  concerned,  we  do  not  think  he  should  be  treate<^as  a  de- 
linquent subscriber  to  stock,  and  be  debarred  the  privileges  of  a 
stockholder,  for,  although  neither  Henry  Blake,  nor  his  adminis- 
trator, nor  James  H.  Blake  ever  fully  paid  the  original  subscrip- 
tion, Fink,  in  that  regard,  is  chargeable  with  no  default,  his  tender 
of  the  full  amount  due  on  the  subscription  having  been  refused  by 
the  company. 

The  practice  of  courts  in  the  exercise  of  chancery  powers,  to  de- 
cree the  transfer  of  stock  by  corporations,  is  settled  by  well-ad- 
judged cases.  In  Hill  v.  Rockingham  Bank,  44  N.  H.  567,  it  was 
leld  that  a  bill  in  equity  will  lie  to  compel  the  delivery  of  certifi- 
cates of  stock  to  one  who  has  already  an  equitable  title  to  such 
stock,  although  a  suit  at  law  might  also  be  maintained  therefor. 
In  Cushman  v.  Thayer  M.  Co.,  76  N.  T.  365,  which  was  an  action 
to  compel  the  corporation  to  transfer  upon  its  books  certain  shares 
of  stock,  and  to  issue  a  new  certificate,  the  court  say:  "The 
jurisdiction  which  courts  of  equity  exercise  over  individuals  ex- 
tends equally  to  acts  done  or  omitted  to  be  done  by  private  or 
municipal  corporations.  And  the  power  to  compel  a  transfer  of 
specific  property  is  a  salutary  one,  and  should  be  exercised  where 
such  relief  alone  will  work  a  complete  and  ample  remedy."  The 
same  principle  has  been  recognized  in  other  cases,  in  which  courts, 
in  the  exercise  of  a  sound  discretion,  have  decreed  a  transfer  of 
stock  by  corporations,  in  connection  with  other  equitable  relief. 

Apart  from  the  aforegoing  considerations,  it  will;  we  think,  be  sug- 
gested by  the  record  that  the  apparent  effort  of  the  plaintiflE  in  error 
to  retain,without  accounting,  the  several  sums  of  money  paid  to  the 
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company  by  Henry  Blake  and  his  administrator,  does  not  forcibly 
commend  itself  to  the  equity  and ^ood  conscience  of  the  court, 
when  asked  to  refuse  all  equitable  relief,  and  remand  the  defendant 
in  error  to  his  action  at  law  for  damages. 

In  onr  opinion  there  should  be  an  smrmance  of  the  judgment  of 
the  district  court. 

Judgment  accordingly. 

Transfers  of  Stock  in  Equity. — Oftentimes  the  charter  or  a  statute  pre- 
scribes certain  formalities  whiclb  must  be  obserred  in  the  transfer  of  stock. 
Obsenrance  of  such  formalities  is  essential,  so  far  as  a  transfer  of  the  legal 
title  to  the  stock  is  concerned,  but  not  as  to  the  equitable  title.  ^^But,"  as 
remarked  by  Mr.  Lowell  (Transfer  of  Stock,  §  47),  ^'such  (statutory),  provi- 
sions are  not,  in  general ,  intended  to  annul  any  contract  between  the  parties, 
and  in  equi^  the  transferee  may  acquire  a  right  to  the  stock,  although 
these  formahties  are  neglected,  ana  it  has  been  held  that  the  seller 
in  such  cases  is  so  far  stripped  of  all  beneficial  interest  that  he  is  a  competent 
witness  in  suits  in  which  stockholders  are  not  alFowed  to  testify.'^  Delaware 
A  Atlantic  R.  R  Co.  v.  Irick,  8  Zab.  (K.  J.)  821 ;  Bank  of  Utica  v.  Smalley, 
2  Cow,  (N.  Y.)  770;  Gilbert  v.  Manchester  Iron  Co.,  11  Wend.  (N.  Y.)  627, 
See  also  Woodstock  Ry.  Co.  v.  Tupper,  1  Han.  (Canada)  454. 

When  it  is  provided  that  the  transferee  must  sign  an  acceptance,  his  fail- 
ure to  do  so  will  not  sive  creditors  of  the  vendor  a  right  to  attach  the  stock. 
WoodmjS  V,  Harris,  11  U.  C.  Q.  B.  490 ;  and  although  the  transferee  may  have 
no  right  against  the  corporation  until  he  signs  the  acceptance,  yet  the  vendor 
has  no  right  to  dividends.  Foster  v.  Bank  of  England,  8.Q.  B.  689.  Al- 
though the  right  to  subscribe  is  not  transferable  at  law,  yet  an  assignment 
made  before  incorporation  may  give  the  assignee  a  good  right  to  demand 
a  transfer  when  the  charter  has  b^n  granted.  Baltimore  C.  R.  Co.  v.  Sewell, 
85  Md.  288. 

In  many  cases  damages  are  not  an  adequate  .compensation  for  a  failure  to 
transfer  or  deliver  stock.  Take,  for  example,  the  conversion  of  stock  es- 
pecially valuable  as  an  investment  on  account  of  reliable  or  extraordinary 
prospective  profits  to  be  realized  thereon  in  the  shape  of  dividends.  Darn- 
s' would  not  pay  for  the  prospective  profits  lost.  It  is  no  reply  to  say  that 
with  the  money  paid  as  damages  other  shares  of  the  same  stock  could  be 
bought ;  for,  very  likely,  if  the  stock  be  limited  in  quantity  and  if  very  desir- 
able none  of  it  can  be  obtained  on  the  market.  Considerations  such  as  these 
have  led  to  the  establishment  of  an  equitable  remedy  to  compel  the  delivery 
of  the  stock  converted  or  the  issue  of  new  stock,  where  practicable,  in  place 
of  that  converted. 

Accordingly  when  the  name  of  the  owner  of  a  certificate  of  stock  had 
been  forged  to  a  blank  form  of  transfer,  and  to  a  power  of  attorney  indorsed 
'  on  it,  and  the  purchaser  of  a  certificate  in  this  form,  using  the  forged  power 
of  attorney  obtained  a  transfer  of  the  stock  on  the  books  of  the  corporation, 
it  was  decided,  in  a  suit  by  the  owner  against  the  corporation,  that  he  was 
entitled  to  a  decree  compelling  it  to  replace  the  stock  on  its  book  in  his 
name,  issue  a  proper  certificate  to  him  and  pay  him  the  dividends  received 
on  the  stock  after  its  unauthorized  transfer.  Telegraph  Co.  «.  Davenport, 
97  U.  8.  869.  See  also  Pratt  e.  Taunton  Cop.  Mfg.  Co.  128  Mass.  110;  Blais- 
dell  9.  Bohr,  68  Ga.  56 ;  Mayor  v.  Ketchum,  57  Md.  80 ;  Weaver  v.  Barden, 
49  N.  Y.  287;  Sewall  v.  Bost.  W.  Pow.  Co.,  4  Allen,  277;  Chew  «.  Bank  of 
Baltimore,  14  Md.  299;  Brown  «.  Howard  Ins.  Co.,  42  Md.  884;  Pollack  v. 
National  Bank,  7  N.  Y.  274 ;  Hildyard  v.  South  Tea  Co.,  2  P.  Wms.  76 ;  Cot- 
tam  V.  East  Cos.  Ry.  Co.,  I.  J.  &  H.  248;  Johnson  9.  Ronton,  L.  R.  £q.  181; 


26  IRON  S.  B.  CO.  V.  PIKK. 

Hambkton  «.  Gent.  Ohio  R.  R.  Co^  44  Md.  551;  Johnson  «.  dby,  Califor- 
nim,  1884. 

Many  other  cases  illnetnte  the  mle  that  spedilc  deliTery  of  stock  may  be 
compelled ;  but  if  the  dnty  to  deliTer  the  shares  arises  oat  of  a  contract,  it 
must  possess  mntoality  and  be  founded  upcm  a  valid  consideration.    Oriental 
Inlana  Steam  Co.,  Iobl,  v,  Brigga,  3  John  &  Hem.  9i5;  Cheale  v.  Ken- 
ward,  8  De  O.  &  J.  27;  StrasburgJL  RCo.e.  Echtermacht,  21  Pa.  St.  221.  It 
must  be  independent;  or  if  dependent  upon  anotlm* contract,  the  latter  must 
be  sufficiently  performed  to  make  execution  of  the  former  possible.     Burton 
V.  Shotwell,  18  Bosh.  (Ky.)  272.    See  also  Leach  e.  Forbes,  11  Gray,  506; 
Bissell  e.  Bank,  5  McLean,  S05.  It  must  not  be  unconscionable  or  fraudulent. 
R.  R.  Co.  e.  Cromwell,  91  U.  S.  645;  Odessa  Trans.  Co.  s.  Mendel,  37  L.  T. 
N.  S.  275.    It  must  be  possible  of  enforcement  (on  this  point  see  Bruns- 
wick etc.  Co.  e.  Muggeridge,  4  Drew,  686;  Herey  e.  Birch,  9  Yes.  357;  Shef- 
field Gas  Co.  e.  Harrison,  17  Bear.  294;  Ross  e.  U.  P.  R.  R.  Co.,  1  Woolw. 
26;  Danforthe.  P.&C.M.R.  R.  Co.,  SON.  J.Bq.  12;FaUone.  R.  RCo.,  1  DilL 
121 ;  Ferguson  e.  Wilson,  2  Ch.  App.  87),  and  not  be  contrary  to  public  policy. 
FolPs  Appesl,  91  Pa.  St  434.    See,  however,  Moffiatt  e.  Farquhar,  L.  R.  7  Ch. 
Div.  591 ;  Wilson  v.  Keating,  4  DeG.  &  J.  588.    The  promisor  must  have  had 
the  stock  at  the  time  he  contracted   to  couTcy  it.     Cud  e.  Rutter,   5 
Vin.  Abr.  540.     The  remedy  at  law  must  be  inadequate.    Cappur  e.  Harris, 
Bunbury,  135;  Cud.  e.  Rutter,  5  Yin.  Abr.  540;  IP.  Wms.  570;  and  as  to 
adequacy  of  the  remedy  at  law,  a  distinction  exists  between  goTenunent 
and  many  railway  stocks,  they  being  readily  purchasable  on  the  exchanges, 
and  damages  being  an  adequate  remedy  for  their  conTersion  (see  Roes  e.  U. 
P.  R.  R  Co.,  1  Woolw.  26;  Ashe.  v.  Johnson,  2  Jones  £q.  149;  Duncuft  s. 
Albrecht,  12  Siio.  189;  Doloret  e.  Rothschild,  1  Sim.  &  Stu.;  Gardner  v. 
Pullen,  2  Yem.  893),  and  stock  in  private  corporations,  which  is  not  so  readily 
obtained,  and  for  the  conversion  of  which  dsmages  are  not  an  adequate 
compensation  in  all  cases.    Specific  delivery  of  private  stock  may  therefore 
be  compelled.    Treasury  v.  Commercial  Mining  Co.,  28  Cal.,  890;  True  «. 
Houghton,  4  Leg.  Adv.  108  (Colorado) ;  Cushman  e.  Thayer  Mfg.  Co.,  76 
N.  Y.  368;  White  e.  Schuyler,  1  Abb.  Pr.  (N.  S.)  300;  31  How.  Pr.  38; 
Purchase  e.  N.  Y.  Ex.  Bank,  3  Robt.  164;  Johnson  e.  R.  R.  Co.,  54  N.  Y. 
416;  Chater  «.  S.  F.  S.  R.  R.  Co.,  19  Cal.  219;  Ctoltv.  Netterville,  2  P.  Wms. 
304;  Hardenberffh  e.  Bacon,  33  Cal.  356;  Todd  v,  Taft,  7  Allen,  871;  Paine 
e.  Hutchinson,  L.  R.  3  Ch.  388;  Shaw  v.  Fisher,  2  DeG.  &  Sm.  11 ;  Wynne  «. 
Price,  3  DeG.'&  Sm.  810;  Walker  e.  Bartlett,  18  C.  B.  845;  Withey  e.  Cat- 
tle, 1  Sim.  &  Stu.  172.     But  see- Ferguson  e.  Paschall,  11  li^.  267;  Noyes  v. 
Marsh,  123  Mass.  286;  Dorison  e.  Westbrook,  5  Yin.  Abr.  540;  Jones  t>. 
Newhall,  115  Mass.  244.    Especially  in  cases  of  trust  will  the  trustee  be  de- 
creed to  deliver  the  stock.     Cowles  e.  Whitman,  10  Conn.  123 ;  Johnson  e. 
Brooks,  46  N.  Y.  Sup.  Ct.  14 ;  Draper  e.  Stone,  71  Me.  175 ;  see  also  Forest 
e.  Elwes,  4  Yes.  497;  Tyfe  9.  Swaby,  16  Jur.  49;  Stanton  e.  Percival,  5  H. 
L.  Cas.  257;  Wonson  e.  Fenno,  129  Mass.  405. 

But  where  delivery  of  the  stock  may  be  compelled,  the  injured  person  has 
his  election  of  remedies.  It  is  not  for  a  wronff-doer  to  prescribe  to  him 
what  his  remedy  shall  be.  After  a  conversion,  uie  value  of  the  stock  might 
be  so  much  diminished  that  new  certificates  would  give  no  adequate  com- 
pensation ;  or,  in  cases  where  shares  have  gone  into  the  hands  of  innocent 
persons,  to  require  a  new  issue  of  the  stock  might  involve  an  over-issue  which 
would  be  ill^^L  In  such  cases  trover  is  the  best  remedy,  and  indeed  the 
only  practicable  one. 

Sale  of  Stock  under  Void  Execution— Rights  of  Party  in  Whose  Name 
it  Stands  on  Company's  Boolcs. — A  obtained  a  judgment  against  B,  a  cor- 
poration, and,  after  execution  had  been  issued  and  returned  nulla  hana,  filed 
a  motion  against  C,  falsely  alleging  that  C  was  a  stockholder  in  B,  and 
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was  liable  to  B  for  payments  due  on  his  stock,  and,  without  any  lesal  notice 
to  Gy  or  service  of  process  upon  him,  obtained  execution  against  nim,  and 
leried  upon  and  sold  at  shenfTs  sale  certain  shares  of  stock  in  D  (a  cor- 
poration) which  stood  in  C^s  name,  but  part  of  which  had  long  before  been 
sold  by  bim,  and  the  certificates  thereof  transferred  to  the  purchasers.  The 
purchasers  at  the  sheriffs  sale  bought  with  notice  of  the  fact  that  that  part 
of  said  stock  which  had  been  sold  by  C  had  been  so  sold.  It  is  provided 
by  a  by-law^  of  D  that  no  transfer  of  its  stock  shall  be  allowed,  except  by 
the  stockholder  in  person,  or  by  a  properly  constituted  attorney,  and  that, 

(at  the  tinie  of  the  transfer,  the  old  certificates  shall  be  surrendered  and  can- 
celled before  new  ones  are  issued.  The  purchasers  at  said  execution  sale  seek 
to  have  said  stock  transferred  to  them  on  D^s  books,  in  order  that  they  may 
'  derire  some  benefit  from  it.  D  refuses  to  recognize  them  as  owners,  B 
now  brin^  his  bill  to  enjoin  such  transfer,  and  have  the  execution 
under  which  said  stock  was  sold  declared  Yoid.  Heidj  that  under  the  above 
facts  he  is  entitled  to  relief  from  any  further  action  under  said  execution. 
eeUsman  e.  San  Francisco  &  St.  L.  R  R.  Co.,*  U.  S.  Circuit  Court  B.  D.  Mis- 
soun,  Sept.  25,  1884. 
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V. 

Multnomah  Street  E.  R.  Co. 

(Advance  Ca$e,  Oregon,    May  18, 1885.) 

Shares  of  stock  in  a  corporation  are  personal  property,  and  trorer  wiU  lie 
for  their  misappropriation. 

Appeal  from  Multnomah  county.     The  opinon  states  the  facts. 
H,  T.  jBingham  and  J,  (7.  Bower  for  the  appellant. 
D.  W.  Wdty  and  «/.  (7.  Morelcmd  for  the  respondent. 

LoBDj^^  J.,  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  jnd^ent  upon  demurrer.  The  action 
was  in  trover  for  the  conversion  of  certain  shares  of  the  capital 
stock  of  the  corporation  defendant.     The  complaint  in  facm. 

substance  alleges  that  the  plaintiff  was  the  owner  of  one  hundred 
shares  of  the  capital  stock  of  said  corporation  defendant,  of  the 
value  of  ten  thousand  five  hundred  dollars,  and  that  the  defendant 
wroufffuUj  took  possession  of  said  shares,  and  disposed  of  and  con- 
verted the  same  to  their  own  use.  The  demurrer  to  the  complaint 
was  sustained  upon  the  ground  that  trover  would  not  lie  for  the 
conversion  of  shares  of  stock. 

The  only  question,  therefore,  presented  by  this  record  is :  "  Are 
shares  of  stock  such  personal  property  as  an  action  for  conversion 
will  lie  for  their  appropriation  ?"  W  hat  is  stock,  or  a  share  of 
stock  i    <^  A  share  in  a  corporation  is  a  right  to  participate  in  the 
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profits  or  in  the  final  dietrlbution  of  the  corporate  propeiiy  pro 
TO^taP  Field  v.  Pierce,  102  Mass.  261.  **  A  share  or  interest  in 
the  capital  stock  of  a  bank  or  other  corporation  may  be  defined  as 
the  right  to  pro  rata  periodical  dividend  of  all  profits,  and,  if  the 
corporation  is  not  immortal,  a  right  to  a  pro  rata  distribution  of 
all  its  effects  on  the  death."  People  v.  Commissioners,  etc.,  40 
Barb.  353.  "  Shares  of  stock  are  generally  considered  to  be  per- 
sonal property  ;"  Bouvier's  Law  Die.  "  Stocks ;"  and  by  our  statute 
are  to  be  deemed  personal  property,  and  subject  to  attachment, 
execution,  levy,  and  sale,  as  such.  Misc.  Laws,  chap.  7,  §  13.  They 
are  not  '^  chattels  personal,  susceptible  of  possession  actual  or  con- 
structive." Arnold  v.  Buggies,  1  K.  I.  165.  "  But  they  are," 
says  Shaw,  C.  J.,  ^'  if  not  choses  in  action,  in  the  nature  of  choses 
in  action,  and,  what  is  more  important,  they  are  personal  property." 
Hutchins  v.  State  Bank,  12  Mete.  421. 

Of  thei  nature  of  shares,  and  the  right  or  interest  in  them  consid- 
ered as  such,  Darfee,  0.  J.,  said :  ''  I)oes  the  term  share  denote  a 
thing  in  possession,  or  does  it  denote  the  mere  right  to  a  thing  not 
in  possession,  but  in  action,  and  therefore  subject  to  be  claimed  or 
demanded  ?  We  have  shown  that  a  right  to  a  vote  as  a  member  of 
the  corporation,  and  a  right  to  the  dividends  of  the  profits  of  the 
concern,  make  all  the  beneficial  interest  that  is  called  a  share.  But 
these  rights  subsist  only  in  law  or  in  contract.  The  individual  in- 
vested with  them  has  them  m  presently  and  in  virtue  thereof 
claims  things  that  are  not  at  any  time  all  present,  uniting  posses- 
sion with  right,  for  all  votes  save  one,  and  all  dividends  save  one, 
must  always  exist  in  futv/ro — a  chose  not  in  possession — ^a  thing 
subject  to  be  demanded,  money  payable  at  a  future  day.  A  share, 
then,  is  a  mere  ideal  thing — it  is  no  portion  of  matter;  it  is  not  sus- 
ceptible of  tangible  and  visible  possession,  actual  or  constructive. 
Yet,  in  common  parlance,  we  sav  that  a  man  is  possessed  of  a  right, 
and  it  is  a  sufficiently  intelligible  mode  of  speaking ;  but  then  the 
meaning  of  the  term  possession  must  be  understood  to  be  modified 
by  the  object  to  which  it  relates,  if  a  right  be  an  ideal  thing  merely, 
or  something  existing;  but  in  law  or  contract  the  possession  must  be 
ideal — subsisting  from  law  or  contract.  To  be  possessed  of  a  share, 
therefore,  is  to  be  invested  with  the  rights  which  constitute  it,  to 
pass  in  and  succeed  to  the  station,  relation,  and  powers  of  the  former 
shareholder,  and  to  become  a  corporation  in  reference  to  the  partic- 
ular share.  But  it  is  quite  evident  that  this  cannot  be  accom- 
plished but  by  actual  transfer  or  by  operation  of  law.  This  only 
can  give,  in  common  parlance,  the  possession  of  a  mere  right,  or 
those  rights  denominated  a  share  in  a  corporation." 

Whenever,  therefore,  these  things  are  done,  or  happen,  whether 
by  means  of  contracts  or  by  operation  of  law,  by  which  an  individ- 
ual is  invested  with  those  rights  which  constitute  a  share  in  the 
stock  of  a  corporation,  he  is,  so  to  speak,  possessed  of  such  share — 


SHARES  OF  STOCK — ^TROVER.  2& 

the  owner  of  it.  It  is  not  the  certificate  wbich  confere  cramricATE  » 
the  right  to  or  ownership  of  the  share,  nor  is  it  the  ofxiha 
stock  itself,  bnt  only  the  paper  evidence  of  the  right  or  title  to  the 
share  which  may  be  usea  for  the  purpose  of  symbolical  delivery, 
as  the  share  itself,  being  intangible,  is  not  susceptible  of  actual  de- 
livery. As  thus  evinced,  the  certificate  is  the  written  expression  of 
the  legal  existence  of  such  share,  giving  to  that  which  is  intangible 
a  tangible  representation,  by  which,  as  a  convenient  method,  it 
may  be  sold,  transferred,  or  speculated  in  as  other  personal  prop- 
erty. A  share  then  exists  in  legal  contemplation,  and  is  personal 
property  which  may  be  dealt  with,  enjoyed,  and  subjected  to  judi- 
cial process  as  such ;  and  of  which  the  certificate  is  not  the  prop- 
erty itself y  but  only  documentary  evidence  of  title  to  it.  Being 
thus  impressed  by  law  with  the  attributes  of  personal  property, 
recognized  as  such,  capable  of  bein^  enjoyed,  dealt  with,  and 
subjected  to  judicial  process,  it  woula  seem  to  follow  that  when- 
ever there  has  been  some  repudiation  by  the  defendant  of  the 
owner's  right  to  the  share,  or  some  exercise  of  dominion  or 
control  over  it,  inconsistent  with  such  right,  he  is  guilty  of  a  con- 
version, and' ought  to  be  held  liable  in  trover, 

A  conversion  is  defined  to  be  ^^  a  wrong,  consisting  in  dealing 
with  the  property  of  another  as  if  it  were  one's  own,  without 
right."  Abbott's  Law  Die.  "Conversion"  Judge  oowmmon- 
Cooley  defines  to  be:  "Any  distinct  act  of  dominion  mSov^ 
wrongfully  exerted  over  one's  property  in  denial  of  his  right,  or  in- 
consistent with  it,  is  conversion."  Cooley  on  Torts,  448.  Mr. 
Bigelow  says:  "It  may  be  laid  down  as  a  general  principle  that 
the  assertion  of  title  to,  or  an  act  of  dominion  over,  personal  prop- 
erty, inconsistent  with  the  right  of  the  owner,  is  a  conversion." 
Biselow's  Leading  Gases,  428.  Kor  is  it  necessary  to  show  a  man- 
na! taking  of  the  thing  in  question,  nor  that  the  defendant  has  ap- 
plied it  to  his  own  use.  "  Does  he  exercise  a  dominion  over  it  in 
exclusion  or  in  defiance  of  the  plaintiff's  rights.  If  be  does,  that 
is  in  law  a  conversion,  be  it  for  his  own  or  another's  use."  Bacon's 
Abridgment,  "  Trover."  The  wrong  lies  in  the  interference  with 
the  owner's  right  to  do  as  he  will  with  his  own.  Whoever  does 
this  in  any  manner  subversive  of  the  owner's  right  to  en  joy  or  con- 
trol what  is  his  own  is  guilty  of  conversion.  Kanisby  v.  loeezely, 
11  Or.  61. 

Bat  the  defendant  contends  that  a  share  of  stock,  being  intan^- 
ble,  is  incapable  of  being  taken  and  wrongfully  converted  to  the 
use  of  anotner ;  and,  as  a  consequence,  that  the  allegation  that  the 
defendant  wrongfully  took,  disposed  of,  and  converted  the  said 
shares  to  his  own  use  is  the  statement  of  an  impossible  fact,  and 
tenders  no  issue.  In  support  of  this  position,  Sewell  v.  Bank  of 
Landbter,  17  S.  &  R.  285,  and  Miller  v.  Kelly,  80  Pa.  St.  407 
are  cited  and  relied  upon.    In  the  latter  of  tnese  cases,  Shars- 
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wood,  J.,  said :  ^^  A  share  of  stock  is  an  incorporeal,  intan^ble 
thing.  It  is  a  right  to  a  certain  proportion  of  the  capital  stock  of 
the  corporation — never  realized  except  npon  the  dissolution  and 
winding-up  of  the  corporation — ^with  the  right  to  receive,  in  the 
m^an  time,  such  profit  as  may  be  made  and  declared  in  the  shape 
of  dividends.  Trover  can  no  more  be  maintained  for  a  share  m 
the  capital  stock  of  a  corporation  than  it  can  for  the  interest  of  a 
partner  in  a  commercial  firm." 

As  based  upon  the  common-law  fiction  of  property  lost  and 
found  in  actions  of  trover  which  prevails  in  that  State,  and  which 
lay  only  for  tangible  property  capable  of  being  identified  and  taken 
iKTANoiBLB  iuto  actual  possession,  the  cori-ectness  of  the  decision  is 
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BEcoimtRTBD.  uot  qucstioucd.  "But,"  as  was  said  by  Parke,  C.  J., 
"  what  matters  it  whether  the  thing  itself  is  capable  of  being  taken 
into  hand  and  carried  away,  so  long  as  it  is  personal  property  of  as 
substantial  value  as  any  other  ?  and  in  no  case  can  the  thing  itself 
be  recovered  in  this  form  of  action,  but  only  its  value.  There  was 
force  in  the  claim  originally,  when  trover  was  confined  to  property 
lost.  From  the  nature  of  the  action  it  could  not  then  lie  unless  the 
property  was  tangible.  The  fiction  of  lost  property  is  still  retained 
m  declarations  of  this  kind,  but  the  allegation  has  lon^  since  ceased 
to  be  substantial,  and  there  is  no  longer  any  reason  for  requiring 
that  the  property  should  be  tangible.  .  .  if  a  certificate  of  stock 
is  unlawfully  retained  when  demanded,  what  is  presumed  to  have 
been  converted  ?  The  certificate  has  no  intrinsic  value  disconnected 
from  the  stock  it  represents.  No  one  would  say  that  the  paper 
alone  had  been  converted — that  the  conversion  of  the  paper  con- 
stituted the  entire  wrong.  The  real  act  done  in  such  cases  is  pre- 
cisely the  same  as  done  here,  no  more,  no  less ;  and  to  say  that 
trover  will  lie  in  one  case  and  not  in  the  other  is  to  make  a  dis- 
tinction where  in  reality  there  is  no  diflEerence.  Conversion  is  the 
gist  of  the  action  of  trover.  Everywhere  it  is  so  held.  The  stock 
m  both  cases  was  converted ;  and  we  think  in  these  days,  when  the 
tendency  of  courts  is  to  do  away  with  technicalities  not  based  upon 
reason,  a  technical  distinction  of  this  character  should  no  lon^r  be 
sustained."  In  Paine  v.  Elliott,  54  Cal.  304,  in  an  able  opinion  by 
McKee,  J.,  it  was  hdd,  in  an  action  for  the  conversion  of  shares  of 
stock  of  a  corporation,  that  "  it  is  the  shares  of  stock  "  which  con- 
stitute the  property,  and  not  the  certificate ;  and  that  an  action  is 
maintainable  for  the  conversion  of  the  share  of  stock  which  the 
certificate  represents  as  well  as  that  of  the  certificate. 

In  McAllister  v.  Kuhn,  96  U.  S.  87,  the  identical  objection  was 
made  which  is  raised  here.  There  the  judgment  had  been  taken 
by  default,  and  confessed  whatever  had  been  properly  pleaded,  as 
the  demuiTcr  here  admits.  In  that  case  Waite,  C.  J.,  said :  "  If 
the  statements  contained  in  the  petition  are  true,  and  McAllister 
had  actually  converted  the  stock  to  his  own  use,  Kuhn  was  entitled 
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to  damages.  By  his  default,  whatever  bad  been  properly  pleaded 
was  coniessed.  Had  issae  been  joined  npon  the  averment  of  con- 
version, it  wonld  have  been  necessary  to  show  the  existence  of 
facts  which  in  law  constituted  a  conversion ;  but  for  purposes  of 
pleading,  the  ultimate  fact  to  be  proved  need  only  be  stated.  The 
circumstances  which  tend  to  prove  the  ultimate  fact  can  be  used 
for  the  purposes  of  evidence,  but  they  have  no  place  in  the  plead- 
ings. We  think  the  complaint  does  state  all  the  facts  necessary  to 
constitute  a  cause  of  action." 

Under  our  system,  the  technical  difficulty  which  embarrassed 
the  common-law  action  for  trover,  and  made  it  only  applicable  for 
the  conversion  of 'tangible  property,  no  longer  exists,  and  the  action 
may  be  maintained  for  the  conversion  of  every  species  of  personal 
property.  We  think  the  complaint  states  the  necessary  facts  to 
constitute  a  cause  of  action.  The  demurrer  is  not  well  taken  and 
the  judgment  must  be  reversed. 

Trover  for  Shares  of  Stocks — ^In  Pennsylvania  Huston,  J.,  in  Sewall  f>. 
Lancaster  Bank,  17  S.  &  R.  385,  said  that  '*  though  trover  mi^ht  lie  for  a  cer- 
tificate of  stock  as  it  does  for  a  bond  or  deed,  yet  it  will  not  lie  for  one  hun- 
dred shares  of  bank  stock  any  more  than  it  would  for  a  debt  due  on  a  right 
of  entry."  And  generally  at  common  law  the  idea  was  sanctioned  that  the 
action  of  trover  lay  only  for  things  that  are  tangible.  Pyms  v,  Elliott,  54 
Cal.  330;  Ayers  v.  French,  41  Conn.  150;  Euhn  9.  McAllister,  1  Utah,  273. 
But  *^  there  is  really  no  di^erence  in  any  important  respect  between  shares  of 
stock  and  other  kinds  of  personal  property.  A  man  purchases  a  share  of 
stock  and  pays  $100  for  it;  he  afterwards  purchases  a  horse  and  pays  the  same 
price.  The  one  was  bought  in  the  market  as  readily  as  the  other,  and  can  be 
sold  and  delivered  as  rei^ily ;  the  one  can  be  pledged  as  collateral  security 
as  easily  as  the  other,  as  easily  attached  to  secure  a  debt,  and  its  value  as 
easily  estimated;  the  one  enriches  a  man  as  much  as  the  other,  and  fills  as 
important  a  place  in  the  inventory  of  his  estate.  It  is  considered  personal 
property,  as  substantial  as  the  other,  both  in  law  and  the  transactions  of 
men.  It  is,  therefore,  as  great  a  moral  wrong  for  a  man  to  convert  the  one 
to  his  own  use  as  it  would  be  the  other,  and  it  ought  to  be  as  great  a  legal 
wrong."  Ayers  v,  French,  41  Conn.  50.  Accordingly,  it  is  held  that  trover 
now  Res  for  shares  of  stock.  Payne  «.  Elliott,  54  Cal.  889;  Maryland  Fire 
Ins.  Co.  V,  Dalrimple,  25  Md.  242;  Cousland  v.  Davis,  4  BoBWorth,  619; 
Freeman  v.  Harwood,  49  Me.  195;  Monk  v,  Graham,  8  Modern  R.  9;  Mark- 
ham  «.  Jandon,  41  N.  T.  235;  Baker  9.  Drake,  66  N.  Y.  518;  Ayers  v.  French, 
41  Conn.  150;  Baker  p,  Wasson,  53  Texas,  156;  Baird  f>.  Farmers  &  M.  Bank, 
52  Pa.  State,  234;  Pratt  v.  Taunton  Mfg.  Copper  Co.,  128  Mass.  112;  Salis- 
bury Mills  V,  Atkinson,  109  Mass.  121;  Small  v,  Boston  Water  Power  Co.,  4 
Allen,  277;  "Bridgeport  Bank  v,  N.  Y.  &  N.  H.  R.  R.  Co.,  80  Conn.  282; 
Bank  v.  Lanier,  11  Wallace,  878;  Cushman  v.  Fair  Mfg.  Co.,  76  N.  Y.  868; 
Seymour  v,  Ives,  46  Conn.  109;  In  re  Shipley,  10  Johns.  484;  Euhn  «.  Mc- 
Allister, 1  Utah,  278;  Boy  Ian  «.  Hagnal,  8  Nev.  352;  Fisher  e.  Brown,  104 
Mass.  259;  Baker  v.  Wasson,  59  Tex.  141. 

Where  stock  is  put  up  as  collateral  security  for  a  debt  which  is  subse- 
quently paid,  and,  after  payment,  the  pledgee  fraudulently  sells  the  stock, 
he  will  be  liable  for  the  value  of  the  shares  and  dividends  and  interest  in  an 
action  of  trover.    Freeman  v,  Harwood,  49  Me.  195. 

A  held  stock  of  B  as  collateral  security  for  a  debt  of  B.     He  sold  the  stock 
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without  authority,  and  appropriated  the  proeeeds  to  bis  own  use.  B  then 
demanded  the  stock,  and  offered  to  pay  Ms  debt,  but  did  not  tender  any 
money.  A,  without  objecting  that  money  was  not  tendered,  refused  the 
demand  on  the  pretence  that  he  had  a  right  to  hold  the  stock  in  pledge  for 
the  debt  of  the  third  person.  Held,  that  B  might  recover  from  A  the  market 
value  of  the  stock  on  the  day  of  the  demand,  with  interest,  less  the  amount 
of  his  debt,  without  any  further  demand  or  tender.  Fisher  v.  Brown,  104 
Mass.  259. 

Where  the  defendant  stockbrokers,  at  the  request  of  the  plaintiff  and  for 
him,  but  in  their  own  names  and  with  their  own  funds,  purchased  certain 
stocks,  he  depositing  with  them  a  margin  of  ten  per  cent,  which  was  to  be 
kept  good,  they  carrying  the  stock  for  him,  it  was  held  that  the  legal  rela- 
tion created  between  the  parties  by  this  transaction  was  necessarily  that  of 
pledgor  and  pledgee,  the  stock  purchased  being  the  pioperty  of  the  plain- 
tiff, and  in  enect  pledged  to  the  defendants  as  security  for  the  repayment  of 
the  advances  made  by  them  in  the  purchase ;  and  that  a  sale  of  such  stock  by 
them,  except  upon  judicial  proceedings  or  after  a  demand  upon  him  for  the 
repayment  of  such  advances  and  commissions,  and  a  reasonable  personal 
notice  to  him  of  their  intention  to  make  such  sale  in  case  of  default  in  pay- 
ment, specifying  the  time  and  place  of  sale,  was  a  wrongful  conversion  by 
them  of  the  property  of  the  plaintiff.  Markham  «.  Jandon,  41  N.  Y.  285 ; 
see  Baker  v,  Drake,  66  N.  Y.  518. 

But  one  of  several  stockholders  cannot  back  out  of  an  agreement  which  aU 
have  entered  into  to  contribute  a  number  of  shares  each  to  be  sold  for  the 
benefit  of  the  corporation,  after  the  rest,  in  reliance  upon  the  agreement^ 
have  contributed  their  proportion ;  and  if  his  shares  have  been  taken  and 
used  accordingly,  he  cannot  bring  trover  for  them.  Conrad  o.  La  Rue,  8  Am. 
&  Eng.  Corp.  Cas.  204. 

In  Massachusetts,  says  Mr.  Lowell,  stock  has  been  .decided  to  be  a  chose 
in  action,  to  be  ** goods,  wares,  and  merchandise,"  and  to  be  capable  of  con- 
version.   And  the  learned  writer  queries  '*  whether  in  the  case  of  such  a  cor- 
poration as  that  referred  to  in  Gardner  v.  Hooper,  8  Gray,  898,  404,  whose 
shares  were  made  real  estate  by  a  special  provision  of  the  charter,  these  deci- 
sions would  be  followed,  and  the  stock  held  to  belong  to  every  species  of 
property  known  to  the  common  law."    Mr.  Lowell  also  points  out  a  distinc- 
tion between  trover  for  shares  of  stock  and  an  action  in  the  nature  of  trover  for 
their  conversion  which  is  important.    '*  A  special  action  on  the  case,"  says  he, 
'*  has  generally  been  allowed  by  the  courts  to  redress  injuries  done  to  a  stock- 
holder (McAllister  v.  Euhn,  96  U.  8.  87;  Nabring  o.  Bank  fof  Mobile,  58 
Ala.  204;  Payne  «.  Elliott,  64  Cal.  889;  Fromm  v.  Sierra  Nevada  S.  M.  Co., 
61  Cal.  629;  Ayers  v.  French,  41  Conn.  142;  Bank  of  America  v,  McNeill,  10 
Bush.  (Ky.)  54;  Parsons  «.  Martin,  11  Gray,  111,  116;  Bond  v.  Mt.  Hope 
Iron  Co.,  99  Mass.  505;  Freeman  d.  Harwood,  49  Me.  195;  Morton  v,  Preston, 
18  Mich.  60;  Boylan  v,  Haguet,  8  Nev.  845;  Anderson  «.  Nicholas,  28  N.  Y. 
600;  Conner  v.  Hillier,  11  Rich.  (S.  C.)  193);  but  it  is  unfortunate  that  it 
should  have  been  confounded  with  the  action  on  the  case  mr  trover^  for  it 
must  be  remembered  that  it  is  founded  on  something  entirely  different  from 
the  conversion  of  a  chattel.    At  common  law  trover  was  one  of*  the  possess- 
ory actions,  and  it  was  used  to  redress  violations  of  the  right  to  possess  per- 
sonal property ;  but  only  material  objects  can  really  be  possessed,  and  for 
this  reason  mere  obligations  could  not  be  the  subject  of  trover  at  common 
law.    It  is  therefore  clear  that  trover  for  stock  must  be  brought  for  some  in- 
jury not  founded  upon  possession.    But  stock  is  a  collection  of  rights  against 
the  corporation ;  and  so  long  as  the  corporation  is  able  and  willing  to  fulfil 
its  duties,  the  stockholder  cannot  be  deprived  of  the  enjoyment  of  nis  rights 
unless  he  ceases  to  be  a  stockholder  by  being  deprived  of  the  stock  itself. 
Except  where  the  corporation  itself  is  at  fault,  therefore,  conversion  of  stock 
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can  be  wrought  oifly  by  depriving  the  stockholder  of  his  right  to  the  stock 
itself;  and  this  can  be  done  by  means  of  a  certificate  indorsed  in  blank  and 
tranaferred  to  a  lonaftde  purchaser  for  value."  LoweU,  Transfer  of  Stock,  J 
11;  McAlllBtftr  «.  Kuhn,  96  U.  S.  87. 


Oordoh's  ExecatoiB  et  dL 

V. 

BiGHMoin),  Fbedebioksbubq  and  Fotomao  B.  B.  Oo.  et  dl. 

(78  VtrgirUa  Beparts,  601.) 

On  27th  May,  1857,  R,  F.  &  P.  R  R  Co.,  under  act  of  18th  February,  1856 
(see  Acts  1855-^6,  p.  108),  issued  certificates  of  seven-per-cent  guaranteed 
stock,  endorsed  that  the  president  and  directors  should  pay  thereon  semi- 
annual dividends,  on  the  1st  of  May  and  November  of  each  year,  of  not  less 
than  three  and  a  half  per  cent,  and  that  any  folder  was  entitled  to  receive 
any  excess  of  semi-annual  dividend  beyond  three  and  a  half  per  cent,  which 
might  at  any  time  be  paid  on  the  common  stock.  And  on  21st  November, 
1866,  said  company,  under  act  of  18th  December,  1865,  isBued  certificates  of 
sl^^er-cent  guaranteed  stock,  similarly  endorsed.  On  16th  December^ 
18»  said  company  issued  to  the  holder  of  each  share  of  common  stock  a 
diviaend  obligation  of  $100,  bearing  in  lieu  of  interest  the  dividend  payable 
on  each  share  of  common  stock  at  the  several  dates  when  such  dividends 
should  be  payable,  and  entitled  in  any  dividend  of  the  assets  of  the  com- 
pany to  share  ratably  in  same,  and  declared  a  dividend  of  two  dollars  on 
each  share  of  common  stock  and  on  each  dividend  obligation  of  $100,  payable 
(^  3d  January,  1882,  and  semi-annually  thereafter,  but  made  no  similar  pro- 
vision for  the  holders  of  the  guaranteed  stock. 

EM:  1.  Those  acts  empowered  thee  ompany  to  issue  guaranteed  stock  of 
the  kind  indicated, 

2.  The  holders  of  such  stock  are  entitled  to  participate  e<]^ually  with  the 
holders  of  conunon  stock  in  any  larger  dividends  declared  m  favor  of  the 
latter,  without  impairing  the  claims  of  the  former  always  to  receive  at  3ast 
seven  per  cent  per  annum  on  each  share  of  $100. 

8.  'The  holders  of  the  guaranteed  stock  are  entitled  not  only  to  participate  in 
due  proportion  in  the  cash  dividends  declared  in  favor  of  the  holders  of  the 
common  stock,  but  also  in  the  issuance  of  dividend  obligations. 

4.  The  stock  issued  under  these  acts  is  guaranteed  capital  in  the  strictest 
sense.  Its  dividends  (seven  or  six  per  cent,  as  may  be)  are  payable  out  of 
the  gross  receipts  of  the  company,  and  in  a  division  of  the  assets  must  be 
paid,  if  need  be,  to  the  exclusion  of  the  common  stock.  But  as  to  any  ex- 
cess of  semi-annual  dividends,  to  which  the  said  guaranteed  stock  may  be 
entitled  beyond  the  three  and  a  half  or  three  per  cent  guaranteed  it,  it  must 
stand  upon  the  same  footing  as  the  common  stock. 

Tlie  earnings  belong  primarily  to  the  corporation.  There  can  be  no  such 
thinff  as  a  dividend  until  it  is  declared.  Where  the  directors  fail  to  declare 
dividends  at  the  stated  tiknes,  as  directed  by  the  charter,  it  is  not  in  their 
power  to  declare  a  dividend  to  extend  back  over  the  periods  during  which 
tbey  had  failed  to  declare  dividends. 

A.  &  B.  R  Cas.— 8 
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Appeal  from  decree  of  circuit  court  of  city  of  Richmond^  ren- 
dered 7th  July,  1883,  in  two  causes  in  chancery,  consolidated  and 
heard  together.    The  complainants  in  the  one  were  Douglas  H. 
Gordon's  executors  and  otners,  suing  for  diemselves  and   other 
holders  of  the  guaranteed  stock  of  the  Richmond,  Fredericksburg 
and  Potomac  I^ilroad  Company,  and  in  the  other  were  the  City 
Fire  Insurance  Cempany  of  Richmond  and  others  suing  similarly. 
And  the  defendants  in  both  were  the  Richmond,  Fredericksburg 
and  Potomac  Railroad  Company,  and  the  Board  of  Public  Worb 
of  Virginia,  Ann  W.  Anderson,  A.  Sidney  Biddle  and  others,  the 
holders  of  the  common  stock  of  the  said  company.    The  object  of 
these  suits  was  to  enforce  the  contracts  between  the  holders  of  the 
said  guaranteed  stock  and  the  said  company  as  expressed  on  the 
face  of  the  said  stock,  and  to  have  tlie  rights  of  said  nolders  passed 
on  and  enforced  in  respect  to  a  participation  in  the  dividends  of 
said  company,  and  especially  under  the   resolution  of  its    stock- 
holders in  general  meeting  in  December,  1881,  and  the  consequent 
action  of  its  board  of  directors  in  issuing  certificates  known  aB 
"  dividend  obligations"  to  the  holders  of  the  common  stock.     De- 
murrers and  answers  were  filed,  and  by  its  said  decree  the  said  cir- 
cuit court  dismissed  the  bills  of  the  complainants  with  costs  to  the 
defendants ;  and  the  complainants  obtained  from  one  of  the  judges 
of  this  court  an  appeal  and  stipercedeas. 

The  opinion  states  the  facts. 

James  PleaacmU  and  Carrmgton  dk  FUzfvugh  for  appellants, 
Gordon's  ex'ors  and  als. 

John  A.  Coke  for  appellants,  City  Fire  Insurance  Company  and 
als. 

Jcmiea  N.Dwrdop  for  appellants,  Harrison  and  als.  ^ 

Wm,  TT.  Henry  for  appellees,  R.,  F.  &  P.  R.  R.  Co.  and  als. 

F.  S.  Blair ^  Attorney- u^eneraly  for  appellee,  the  Board  of  Pub- 
lic Works  of  Virginia, 

HiNTON,  J. — ^By  an  act  of  the  general  assembly  of  Virginia, 
passed  on  the  13th  day  of  February,  1856,  the  Richmond,  Fred- 
ericksburg &  Potomac  R.  R.  Co.  was  authorized  fach. 
"to  extend  their  railroad  so  as  to  form  a  junction  with  the 
Orange  &  Alexandria  R.  R.  at  its  point  of  intersection  with 
lie  Manassas  Gap  R.  R."  And  "for  the  purpose  of  carrying 
out  the  objects  oi  this  act,  and  any  other  acts  in  relation  to  saia 
company,"  they  were  authorized  by  the  second  section  of  the  act 
"  to  increase  their  capital  stock,  in  such  manner  as  they  may  deem 
advisable,  to  the  extent  of  one  million  of  dollars  in  addition  to  the 
amount  hitherto  authorized;"  or  they  might,  to  such  extent  as 
might  be  deemed  advisable  to  do  so,  borroftr  money  at  a  rate  of  in- 
terest not  exceeding  seven  per  centum,  and  issue  proper  certificates 
or  evidences  of  debt  therefor,  and  make  the  same  convertible  into 
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stock  at  the  pleasure  of  the  holder,  and  secure  the  punctual  pay- 
ment of  the  principal  and  interest  of  such  loans  by  a  deed  of  trust 
on  all  the  property  of  the  company  and  its  franchises :  provided 
the  aggregate  amount  of  stock  and  convertible  loan  issued  under 
the  authority  of  this  section  shall  not  exceed  the  sum  of  one  mil- 
lion of  dollars.     Acts  1855-56,  p.  108,  ch.  130. 

Under  the  authority  of  this  act,  the  stockholders  met  on  the  27th 
of  May,  1857,  in  regular  meeting,  and  by  resolutions  adopted  on 
that  day  increased  the  capital  stock  of  the  company  by  issuing  two 
thousand  shares  of  what  was  then  and  has  been  since,  until  this 
controversy  arose,  regarded  and  treated  as  guaranteed  seven-per- 
cent stock,  entitled  to  receive  a  minimum  of  three  and  a  half  per 
cent  semi-annually,  and  "  privileged  to  receive  any  excess  of  semi- 
annual dividend  beyond  three  and  a  half  per  cent  which  may  be 
at  any  time  paid  on  the  common  stock  of  tne  company  without  im- 
pairing the  guarantee  of  seven  per  cent  per  annum  given  by  this 
resolution."  These  certificates  had  printed  on  their  face  the  resolu- 
tions under  which  they  were  issued,  which  are  as  follows : 

"  1st.  Resolved,  That  the  capital  stock  of  the  company  be  and 
the  same  is  hereby  increased  the  amount  of  two  thousand  shares. 

^'  2d.  Kesolved,  That  the  said  two  thousand  shares  be  and  the 
same  are  hereby  constituted  a  guaranteed  stock,  entitled,  under  any 
circumstances,  to  receive  seven  per  cent  per  annum ;  and  that  the 
president  and  directors  be  and  they  are  hereby  instructed  to  pay 
semi-annual  dividends  on  the  said  shares,  on  the  first  day  of  May 
and  November  of  each  year,  of  not  less  than  three  and  a  half  per 
cent,  any  holder  of  the  said  guaranteed  shares  being  privileged  to 
receive  any  excess  of  semi-annual  dividend  beyond  three  and  a  half 
per  cent  which  may  be  at  any  time  paid  on  the  common  stock  of 
the  company  without  impairing  the  guaranty  of  seven  per  cent 
given  by  this  resolution. 

"  3d.  Resolved,  That  for  the  purpose  of  securing  beyond  any 
contingency  the  payment  of  seven  per  cent  per  annum  on  the 
guaranteed  shares  created  by  the  above  resolutions,  the  president 
and  directors  be  and  they  are  hereby  irrevocably  instructed,  in  the 
event  of  its  being  at  any  time  hereafter  deemed  requisite  or  ad- 
visable for  this  company  to  give  a  deed  of  trust  or  mortgage  on 
any  of  its  property  or  privileges,  to  embrace  the  shares  of  stock 
hereby  created  in  the  nrst  deed  of  trust  or  mortgage  which  may 
be  given  by  the  company,  and  to  protect  the  guaranty  given  in  the 
preceding  resolution  by  making  tne  principal  of  the  whole  guar- 
anteed stock  created  by  the  above  resolutions,  and  seven  per  cent 
dividend  on  the  same,  part  of  a  first  lien  on  all  the  property,  rights, 
privileges,  and  franchises  of  the  company,  and  a  debt  of  the  com- 
pany immediately  payable  in  the  event  of  any  default  in  the 
pnnctual  payment  of  the  dividends  hereby  guaranteed.'' 
The  company  deemed  it  advisable  to  execute  such  a  deed  of 
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trust,  and  accordingly  it  was  done  on  the  27tli  of  May,  1881.  This 
deed  embraced  "all  of  the  works  and  property  of  the  said  company," 
and  secared  besides  the  said  guaranteed  stock,  certain  other  obliga- 
tions of  the  company. 

Of  the  stock  thus  issued  and  secured  the  estate  of 

Douglas    H.  Gordon,  deceased,  holds        •        .        235  shares. 

Ann  0.  Thomas  holds 20  shares. 

Robert-  L.  Harrison  holds 10  shares. 

On  the  13th  of  December,  1865,  another  act  was  passed  by  the 
general  assembly  authorizing  an  increaae  of  the  company's  stock 
to  such  an  extent  as  might  be  requisite  to  enable  them  to  liqnidate 
all  arrears  of  debts,  interest,  and  dividends  of  the  company,  and  to 
make  such  portion  of  the  said  increased  capital  stock  as  they  might 
deem  advisable  a  '^  guaranteed  stock  "  on  which  dividends  of  not 
exceeding  7  per  cent  per  annum  might  be  guaranteed  to  be  paid 
semi-annually,  provided  such  increase  of  the  capital  stock  should 
not  exceed  in  the  aggregate  the  sum  of  one  million  of  dollars. 
Acts  1865-6,  p.  332,  ch.  210. 

Under  the  authority  of  this  act  the  stockholders  met  on  the  21st 
of  November,  1866,  and  authorized  the  issue  of  "  certificates  of 
guaranteed  6-per-cent  stock,  in  shares  of  $100  each,  expressing  on 
tlieir  face  that  the  holder  should  be  entitled  to  receive,  on  May  first 
and  November  first  of  each  year,  not  less  than  |3  per  share ;  and 
that  for  the  punctual  payment  of  the  same  company  pledge  its 
whole  property,  profits,  and  franchises  to  such  holders  of  the  6-per- 
cent bonds  or  interest  coupons  of  the  company  as  should  before 
March  1,  1867,  consent  to  receive  the  same  at  par  in  liquidation  of 
an  equal  amount  of  interest  upon  the  6-per-cent  bonds  or  interest 
coupons  of  the  company  then  due  and  unpaid,  which  should  be 
hela  by  them  respectively,  including  all  interest  then  accrued  upon 
such  instalments  of  interest  or  interest  coupons,  from  the  dates 
which  such  instalments  or  coupons  were  severally  due  to  January, 
1867."  And  it  was  further  provided  by  the  resolutions  passed  on 
that  day,  and  which  are  printed  upon  the  face  of  these  certificates, 
^^  that  any  rate  of  dividends  which  should  at  any  time  be  declared 
or  made  on  the  common  stock  of  the  company  greater  than  was  re- 
quired to  be  paid  on  the  6-per-cent  guaranteed  stock  thereby 
authorized  should  at  all  times  be  equally  paid  on  all  such  guar- 
anteed stock." 

And  the  board  of  directors  were  authorized  thereby  to  pay  to  the 
holders  of  such  guaranteed  stock,  into  which  the  arrears  of  interest 
and  guaranteed  dividends  should  be  funded  in  accordance  there- 
with, the  guaranteed  dividends  which  should  accrue  on  such  guar- 
anteed stock  without  any  deductions  from  their  amounts  for  any 
public  taxation. 
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Of  tliis  issae  of  gnaranteed  stock,  amounting  to  198  ghares — 

j^nn  C.  Thomas  holds 3  shares. 

Oitj  Fire.  Ins.  Co.  holds 58  shares. 

On  the  same  day,  Kov.  21,  1866,  the  stockholders,  nnder 
authority  of  the  before-mentioned  act  of  December  13,  1865,  an- 
tliorized  an  issue  of  guaranteed  7-per-cent  stock  amounting  to 
12T1  shares,  and  caused  the  resolutions  directing  the  issue  to  be 
printed  on  the  face  of  the  certificates. 

Of  this  issue  the  estate  of 

X>oiiglas  H.  Gordon,  deceased,  holds        •        •        •        89  shares. 

^nn  C.  Thomas  holds 6  shares. 

diza  L.  C.  Harrison  holds —  shares. 

On  NoTember  18, 1868,  the  stockholders,  by  resolution  passed 
that  day,  under  the  said  act  of  Febniary  13, 1856,  authorized  the 
board  oi  directors  to  issue  to  such  holders  of  the  6-per-cent  certifi- 
cates of  debt  of  the  company,  due  July  1,  1869,  as  mi^ht  elect  to 
Convert  such  certificates  into  guaranteed  stock,  one  share  of  the 
capital  stock  of  the  company,  guaranteed  to  yield  not  less  than  7 
per  cent  per  annum,  free  from  all  public  taxation,  payable  semi- 
annually, and  to  participate  in  any  larger  dividend  tnat  might  be 
declared  on  the  company's  stock  for  every  |100  of  such  certifi- 
cates. Under  this  resolution  certificates  issued  to  the  amount  of 
1312  shares,  the  resolution  being  printed  on  the  face  thereof. 

Of  this  last-named  issue  the  estate  of  Douglas  H. 

Gordon,  deceased,  holds 3  shares. 

Ann  C.  Thomas  holds 5  shares. 

Marcellus  Smith  holds 10  shares. 

William  B.  Massie  holds 6  shares. 

On  the  8th  of  May,  1871,  another  issue  of  228  shares  of  guaran- 
teed 7-per-cent  stock,  under  similar  resolutions,  was  made,  under 
the  act  of  February  13,  1856,  but  as  none  of  this  issue  is  held 
by  any  of  the  appellants  it  need  not  be  further  noticed. 

At  a  meeting  of  the  stockholders,  held  November  16,  1881, 
the  president  made  a  report,  reciting  the  fact  that  no  dividends 
had  been  paid  on  the  common  stock  for  many  years,  although  the 
net  profits  of  the  company  each  year  had  been  considerable,  and 
that  these  net  profits,  naving  been  used  in  the  purchase  of  the  real 
estate  used  in  making  other  permanent  additions  to  the  company's 
property,  had  been  placed  to  the  credit  of  profit  and  loss,  and  then 
amounted  to  $755,039.10,  which  might  have  been  in  dividends  to 
the  common  stockholders  if  the  board  had  thought  it  wise  to  in- 
crease the  company's  fixed  charges  by  borrowing  money  for  the 
purpose  of  making  these  additions  to  its  property.     He  fuii;her 
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stated  in  said  report  that  the  board  believed,  in  view  of  the  im- 
proved condition  of  the  road  and  of  the  country  supporting  it,  it 
would  in  the  future  be  able  to  pay  a  fair  dividena,  say  two  per 
cent  semi-annually,  upon  its  common  stock  and  upon  th&  amount 
theretofore  retained  from  the  stockholders  and  passed  to  the  credit 
of  profit  and  loss.  For  these  reasons,  and  to  enable  the  stockhold- 
ers to  receive  the  equivalent  of  interest  for  tlie  use  of  the  money 
so  withheld  without  adding  to  the  fixed  charges  of  the  companv, 
he  stated  that  the  board  recommended  that  the  stockholders  should 
pass  the  resolution  following : 

"Resolved,  That  for  the  purpose  of  dividing  among  the  com- 
mon stockholders  of  the  company  the  amount  standing  upon  its 
books  to  the  credit  of  profit  and  loss,  which  amount  has  heretofore 
been  earned  by  the  company  and  expended  in  permanent  additions 
to  and  improvements  of  the  company's  property,  instead  of  being 
used  in  the  payment  of  dividends,  the  board  of  directors  be,  and 
they  are  hereby  authorized,  in  their  discretion,  to  issue  dividend 
obligations  or  certificates  in  amounts  of  $100,  or  multiples  of  that 
amount,  bearing,  in  lieu  of  interest  on  each  $100  of  the  certificates, 
the  dividend  payable  on  each  share  of  the  common  stock  of  the 
company  at  the  several  dates  when  such  dividends  shall  be  payable, 
and  entitled  in  any  dividend  of  the  assets  of  the  company  to 
share  in   a  corresponding    proportion  of    the  same.      For    the 
fractional  part  of  $100  to  wliich  any  stockholder  may  be  entitled 
there  shall  be  issued  to  him  a  certificate  of  dividend  scrip,  which 
certificate  may  be  converted  at  the  option  of  the  holder  into  divi- 
dend obligations  when  presented  in  sums  of  $100,  but  which  shall 
not  be  entitled  to  interest  or  a  share  of  the  dividends  until  so  con- 
verted." 

The  foregoing  resolution  having  been  adopted,  the  board  of  di- 
rectore  at  their  next  meeting,  held  on  the  8th  of  December,  1881, 
passed  a  resolution  declaring  a  dividend  of  two  dollars  per  share 
on  the  common  stock,  payable  January  2, 1882,  and  providing  tliat 
the  same  amount  be  paid  at  the  same  time  on  each  dividend  obli- 
gation of  one  hundred  dollars.  Dividend  obligations  framed  in 
accordance  with  the  terms  of  the  resolution  of  November  16, 1881, 
were  issued  to  the  common  stockholders,  and  a  dividend  of  two 
dollars  per  share  was  paid  to  them  on  the  1st  January,  1882,  and 
has  been  subsequently  paid  evci-y  six  months.  The  guaranteed 
stockholders,  however,  were  wholly  excluded  from  a  participation 
in  the  dividend  obligations,  and  this  is  their  ground  of  complaint 
in  the  two  above-named  suits. 

The  company,  on  the  other  hand,  to  justify  this  exclusion  of  the 
guaranteed  stockholders  from  a  participation  in  this  scrip  dividend, 
assigns  various  reasons.  Amongst  these,  however,  the  only  one 
which,  in  the  view  we  take  of  this  case,  could  by  any  possibility 
avail  as  a  defence  is  the  suggestion  that  the  acts  under  which  the 
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appellants  claim  that  the  guaranteed  scrip  held  by  them  was  issued 
do  not  authorize  an  issue  of  any  such  stock  as  that  held  by  the  ap- 
pellants. 

T^ith  a  view,  therefore,  to  ascertain  the  soundness  of  this  de- 
fence,  "we  proceed  to  an  examination  of  the  act  which  has  been 
most  vigorously  assailed — ^namely,  the  act  of  February  13,  1857 — 
observing,  however,  in  passing,  that  if  the  object  and  intent  of  the 
legislatare  be  kept  steadily  in  view,  it  will  materially  assist  us  in 
arriving  at  a  correct  interpretation  of  the  act ;  and,  lurther,  that 
the  object  of  the  enactment  being,  as  we  shall  see,  plain  and  un- 
equivocal, that  construction  must  be  adopted  which  will  best  effec- 
tuate the  intentions  of  the  legislature.     JPotter's  Dwarris  on  Stat- 
utes  and  Constitutions,  201-202.    And  the  resolutions,  annual 
reports,  and  other  proceedings  are  competent  evidence  for  the 
purpose  of  showing  the  real  chai'acter  of  the  transaction.     Board- 
VQSLU  V.  Lake  Shore  and  Michigan  Company,  84  N.  Y.  172 ;  s.  c, 
4  Am  &  Eng.  R  R.  Cas.  266. 

Xow,  as  the  act  on  its  face  shows,  this  company  had  been  author- 
ized to  extend  its  road  so  as  to  form  a  junction  with  the  Orange 
&  Alexandria  B.  B.,  and  it  was  for  the   purpose  of   carrying 
out  this  and  other  acts  in  relation  to. this  aefendant  urmmon    of 
company  that  they  were  authorized  to  increase  the  SSJS^'ISot 
capital  stock  of  the  company,  ^'  in  such  manner  as  they  ^^^ 
may  deem  most  advisable,  to  the  extent  of  one  million  dollars  in 
addition  to  the  amount  before  authorized  ;  or  they  might,  to  sucli 
extent  as  might  be  deemed  advisable,  borrow  money  at  a  rate  of 
interest  not  exceeding  seven  per  cent,  convertible  into  stock  at  the 
pleasure  of  the  holder ;  the  aggregate  amount  of  such  stock  and 
convertible  loan  being,  however,   limited  to  an   amount  which 
should  not  exceed  the  sum  of  one  million  dollars." 

To  accomplish  these  objects  it  was  necessary  that  money  should 
be  raised.     And  this  the  legislature  empowered  the  company  to 
do,  in  one,  or  both,  of  two  entirely  dissimilar  ways.     It  might  do 
it  by  an  issue  and  sale  of  stock ;  or  it  might  borrow  it ;  or  it  might 
do  both.     It  is  clear,  however,  that  it  was  not  contemplated  by  the 
legislature  that  the  stock  thus  authorized  to  be  issued  would  be 
common  stock.    The  members  of  that  body,  we  must  presume, 
were  men  of  fair  ability,  and  must  have  known  that  loan  certifi- 
cates bearing  a  good  rate  of  interest,  with  both  principal  and  inter- 
est well  secured,  would  command  a  much  better  price  than  the 
common  and  unsecured  stock  of  the  company.     They  were  in  the 
act  of  providing  for  an  issue  of  just  such  certificates  to  bear,  per- 
haps, as  high  a  rate  of  interest  as  seven  per  centum,  and  were 
m^ing  these  certificates  convertible  at  the  option  of  the  Holder, 
into  this  stock.     Now,  what  sort  of  stock  must  they  have  intended 
this  stock  to  be?    Why^  manifestly,  not  common  stock,  but  such 
a  sort  or  character  of  stock  as  would  be  certainly  equivalent  in 
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valne  to,  perhaps,  more  valuable  than  the  loan  certificates.  The 
purpose  of  the  legislature  was,  we  repeat,  to  authorize  the  crea- 
tion of  a  stock  from  the  ready  sale  of  which  a  large  amount  of 
money  could  be  raised.  The  legislature  knew  that  the  company 
already  had  the  right  to  increase  its  common  stock,  but  they  knew 
more ;  they,  doubtless,  knew  that  the  common  stock  was  salable 
only  at  a  large  discount,  and  that  it  was  not,  therefore,  available  as 
a  means  of  raising  money.  What  it  intended  to  authorize  this 
company  to  issue  was  to  be,  therefore,  a  different  manner  of  stock ; 
a  stock  which,  from  the  character  of  its  incidents,  would  be  not 
only  valuable,  but  readily  sought  for ;  and  hence  it  was  that  lan- 
guage was  employed  in  the  act  broad  enough  to  include,  by  any  fair 
construction,  any  kind  or  character  of  stock  that  the  company 
might  deem,  not  simply  "  available,"  but  "  most  available,"  to 
issue. 

If  the  legislature  fully  recognized  that  special  and  unusual  guar- 
antees would  have  to  be  accorded  to  this  new  issue  of  stock  to  make 
it  sell,  in  the  then  stringency  of  the  money  market,  to  advantage, 
and  it  therefore  properly  remitted  the  whole  matter  as  to  the  char- 
acter of  the  stock  that  should  be  issued  to  the  judgment  and  dis- 
cretion of  those  whose  rights  alone  would  be  affected  thereby,  we 
have  no  doubt  upon  the  terms  of  this  act  that  the  company  was 
fullv  empowered  to  issue  guaranteed  stock  of  the  kind  in  question. 
Sucli  also  was  the  contemporaneous  construction  placed  npon  this 
Act  of  18M  au-  ^^t  by  the  officers  and  stockholders  of  this  company, 
as  shown  by  the  report  of  the  president  of  the  company 
made  in  May,  1857,  in  which  he  "recommends  to  the 
stockholders  the  creation  of  $200,000  of  additional  stock  guaran- 
teed to  bear  seven-per-cent  dividends  per  annum,  entitled  to  share 
equal Iv  with  all  otfier  stock  in  anv  larger  dividends  which  may 
hereafter  be  declared,  without  impairing  its  claim,  always  to  receive 
at  least  seven-per-cent,"  as  well  as  by  the  resolutions  passed  by 
these  same  stockholders,  in  general  meeting  assembled,  whereby 
the  issuance  of  this  stock  was  directed.  Nor  is  this  all.  Under  the 
resolutions  of  May  27,  1857,  2000  shares  of  seven-per-cent  stock 
were  issued  and  taken.  Dividends  on  this  guaranteed  stock  ac- 
crued during  the  war  and  were  unpaid,  whereupon  the  legislature 
recognized  the  legality  and  validity  of  these  resolutions,  and  the 
rights  of  the  guaranteed  stockholdei-s,  and  the  liability  of  the  com- 
pany under  them,  by  authorizing  the  company  to  increase  its  capi- 
tal, and  to  issue  another  guaranteed  seven-per-cent  stock  to  liqui- 
date the  dividends  in  arrear  and  unpaid,  thus  giving  a  legisUtive 
construction  to  this  same  act.  But  it  is  objected  that  the  act  itself 
does  not  expressly  authorize  any  lien  to  be  given  to  secure  this 
guaranteed  stock.  It  is  admitted ;  but  we  do  not  see  that  it  was 
absolutely  essential  that  this  should  be  done.  When  the  legislature 
armed  this  company,  as  we  have  shown  that  it  did,  with  the  power 
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to  determine  both  the  character  of  the  stock  it  should  issue  and 
the  measure  of  preference  or  guaranty  that  should  be  attached  to 
it,  it,  by  necessary  implication,  conferred  upon  it  also  the  power  to 
Becnre  the  payment  of  both  the  principal  and  interest  thereof  by  a 
deed  of  trust  on  the  property  and  iranchises  of  the  road,  if  it 
should  be  required  to  carry  out  their  determination.  So  much  for 
the  act  of  February  13, 1856,  and  resolutions  passed  thereunder. 
We  come  now  to  the  act  of  December  18, 1865,  and  here  we  shall 
be  more  brief.    It  read  ss  follows : 

^'  Be  it  enacted,  etc.,  That  the  Richmond,  Fredericksburg  & 
Potomac  R.  R.  Co.  be  and  they  are  hereby  authorized  to 
increase  the  capital  stock  of  the  company  to  sucn  extent  as  may 
be  requisite  to  enable  them  to  liquidate  all  arrears  of  debts,  interest, 
and  dividends  of  the  company,  and  to  make  such  portion  of  the  in- 
creased capital  stock  as  they  may  deem  advisable  a  guaranteed  stock, 
on  which  dividends  of  not  exceeding  seven  per  cent  per  annum 
may  be  guaranteed,  to  be  paid  semi-annually." 

This  act  was  unanimously  approved  and  accepted  by  the  stock- 
holders, in  general  meeting,  on  the  2l8t  November,  1866,  and 
resolntions  were  unanimously  passed  directing  the  issue  of  the 

guaranteed  stock,  under  said  act.  This  act,  having  been  accepted 
7  the  stockholders,  became  incorporated  into  the  charter,  and  was 
henceforth 'a  part  and  parcel  of  it.  Pierce  on  Railroads,  pp.  5,  33 
and  449,  and  authorities  cited.  The  act  is  clear  and  unambiguous. 
It  provides  as  well  for  the  issuing  of  guaranteed  stock  as  it  does 
for  guaranteed  dividends  to  be  paid  thereon.  The  legislature  might 
have  provided  for  stock  with  guaranteed  dividends,  which  would 
have  been  a  guarantee  of  dividends  but  not  of  the  stock,  in  a  wind- 
ing-up ;  or  for  preferred  stock,  as  contradistinguished  from  com- 
mon stock,  which  is  a  preference  over  common  stock  in  a  distribu- 
tion of  net  profits ;  but  neither  of  these  intentions  existed,  either 
with  the  legislature  or  the  company. 

The  exigency  to  be  provided  for  is  set  out  in  the  act ;  it  was  nec- 
eabSLTj  to  '^  liquidate  all  arrears  of  debts,  interests,  and  (guaranteed) 
dividends,"  for  the  record  shows  that  there  were  no  other  dividends 
in  arrear.  These  debts,  interest,  and  dividends  were  liabilities  of 
the  company  to  be  paid  if  it  took  all  of  its  assets  and  property. 
They  were  debts  of  the  company  for  which  the  company  could  be 
suea  and  judgments  obtained.  The  legislature,  therefore,  properly 
provided  that  they  should  be  converted  into  a  stock,  of  correspond- 
ing value — i.e.,  a  stock  the  principal  and  dividends  of  which 
should  be  paid  in  any  event.  How  did  the  company,  its  board  of 
directors,  and  stockholders  construe  it  ?  Let  us  look  to  the  stock- 
holders' meeting  of  November  21,  1866.  At  that  meeting  the 
stockholders  unanimously  adopted  the  report  of  its  directors,  which 
says :  "  But  it  is  manifest  that  if  these  other  arrears  of  interest  and 
guaranteed  dividends,  equivalent  to  interest  on  bonds,  which  have 
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accrued  since  May,  1861,  and  remain  unpaid,  are  to  be  paid  out  of 
the  current  net  earnings  of  the  company,  they  would  absorb  those 
net  earnings,  postpone  for  another  year  the  payment  of  current  ac- 
cruing interest  on  the  funded  deot  of  the  company,"  etc.,  etc. 
They  then  recommended  that  the  stockholders  should  formally 
accept  the  act  and  promptly  fund  these  arrears  of  interest  and 
guaranteed  dividends  into  the  guaranteed  stock  to  be  issued  there- 
under. This  was  accordingly  done.  The  arrears  of  interest  and 
guaranteed  dividends  were  nmded  in  the  guaranteed  stock ;  and 
payment  of  the  principal  and  interest  of  said  stock  was  secured  by 
a  deed  of  trust. 

And  thereafter  the  guaranteed  dividends  are  to  be  found  in  the 
annual  published  statements  of  the  receipts  and  disbursements  of 
the  company,  charged  along  with  the  interest  on  the  funded  debt 
against  the  ^ross  earnings  and  not  against  the  net  profits.  We 
have  thus  briefly  reviewed  both  of  these  acts,  and  the  resolutions 
STOCK  BsuxD  uudcr  which  the  various  issues  of  guaranteed  stock, 
1856  Am>  iM  held  by  the  appellants,  were  made,  and  find  ourselves 
STOCK.  forced  to  the  conclusion  that  the  guaranteed  stock,  is- 

sued under  each  of  the  above-recited  acts,  is  guaranteed  or  preferred 
capital  in  the  strictest  sense ;  that  the  dividends  are.  payable  out  of 
the  gross  earnings,  and  that  in  a  division  of  the  assets  these  guar- 
anteed stockholders  must  be  paid,  if  need  be,  to  the  esclusion  of 
the  common  stock.  But,  of  course,  as  to  any  excess  of  semi-annual 
dividends  to  which  they  may  be  entitled,  beyond  the  three  or  thi'ee 
and  a  half  per  cent  guaranteed  them,  as  it  is  not  comprehended  by 
the  terms  of  either  act,  they  stand  upon  the  same  lootingas  the 
common  stockholders.  Green's  Brice's  Ultra  Vires,  p.  172 ;  JBangor 
&  Portmadoc  Slab  Co.,  L.  R.  19,  Eq.  59 ;  Harrison  v,  Mexican 
Ey.  Co.,  L.  R.  19,  358  ;  Ragland  v.  Broadnax,  29  Gratt.  401. 

In  this  connection  it  may  be  said  that  we  have  examined  with 
care  all  of  the  authorities  relied  on  by  the  appellee,  and  find  that 
none  of  them,  except  the  solitary  case  of  Lockhart  v.  Van  Alstyne, 
31  Mich.  83,  conflict  with  the  views  hereinbefore  expressed,  and  as 
that  case  proceeds  largely  upon  the  ground  'of  public  policy,  it 
cannot  be  followed  here  against  what  appears  to  us  to  be  the  clear 
meaning  of  the  statutes. 

It  is  insisted  for  the  appellee,  however,  that  we  are  mistaken  in 
this  view,  and  that  the  stock  held  by  the  appellants  is  simply  a  pre- 
ferred stock,  as  to  which  there  is  no  ^aranty  of  the  ultimate  pay- 
ment of  the  principal  or  par  value  oi  the  stock,  and  a  guaranty  of 
dividends  only  out  of  and  in  the  event  of  net  profits ;  and  in  sup- 
port of  this  view  they  have  cited  some  authorities  which  relate  to 
what  is  ordinarily  spoken  of  as  preferred  stock.  This  argn- 
^^  ment,  however,  utterly  ignores  the  fact  that  there  is 

^^^  ""  such  a  thing  as  guaranteed  stock  with  guaranteed  divi- 
dends, or,  wiat  is  the  same  thing, "  preference  capital," 
which  in  a  division  of  assets  will  rank  before  and  per- 
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haps  to  the  ezclaision  of  the  ordinary  shares.     Green's  Brice's 
Ultra  Vh«8,  p.  172.    Preference  shares  and  stock  take  a  multiplic- 
ity of  forms  according  to  the  needs  of  the  corporation  creating 
and  the  ingenuity  of  those  who  control  such  corporations  where  the 
power  to  create  them  exists  and  may  be  properly  exercised.    Green's 
Brice's  Ultra  Vires,  p.  171.     And  it  has  ceased  to  be  a  matter  of 
uncommon  occurrence  to  find  an  example  of  guaranteed  stock  with 
guaranteed  dividends.    In  Bangor  &  Portmadoc  Slate  and  Slab 
Co.,  Ij.  K.  20,  £q.  Cas.  59,  the   articles  of   association,   which 
correspond  to  the  charter  here,  provided :  "  The  company  in  general 
meeting  may  increase  its  capital  to  such  amount  and  upon  such 
terms,  and  with  or  without  special  privileges  or  preferences  to  the 
holders  of  the  shares  in  such  increased  capital,  as  it  may  from  time 
to  time  deem  expedient,  and  the  same  shall  be  increased  accord- 
ingly."    The  stock  of  the  company  was  increased  by  the  issue  of 
preference  shares  entitled  to  a  preferential  interest  oi  ten  per  cent 
per  annum — the  amount  of  the  shares  to  be  repaid  on  six  months' 
notice,  with  twenty-five  per  cent  bonus.     The  company  was  wound 
up.     Sir  Richard  Malins,  V.  0.,  held  "that  the  company  had 
conferred  a  preference  as  to  capital,  as  well  as  dividend,  upon  the 
new  shareholders,  and  that  they  were  entitled  to  the  surplus  assets 
in  priority  to  the  original  shareholders."     He  further  said  :  "  It  is 
clear  to  me  that  the  articles  of  association  did  authorize  the  creation 
of  preference  shares,  having  such  privileges  as  the  company  shall 
think  fit,  including  a  preference  in  every  respect,  both  as  to  divi- 
dend and  as  to  capital ;  and  it  seems  highly  probable  that  unless  a 
company  could  give  such  preference,  they  would  frequently  be  un- 
able to  raise  the  money  they  require  for  the  undertaking."     He 
also  said :  "  It  was  not  doubted  in  Hntton  v.  Scarborough  Hotel 
Co.  (2  Dr.  &  Sm.  614)  and  in   Melhado  v.  Hamilton  (21  W. 
R.  619)  that  if  the  articles  authorized  the  raising  of  preference 
shares,  not  only  as  to  dividend  but  as  to  capital,  in  the  eVent  of 
breaking  up,  tnen  the  company  might  pass  such  a  resolution  as 
would  effect  their  object." 

In  Harrison  'fk  Mexican  By.  Oo.,  L.  B.  19,  Eq.  Cas.  358, 
Sir  George  Jessel,  M.  B.,  held  that  ^4f  the  memorandum  and  arti- 
cles of  association  of  a  company  are  silent  on  the  subject,  it  is  an 
implied  condition  that  the  shareholders  ai*e  entitled  to  rank  equally 
as  to  dividends,  without  preference  or  priority  between  themselves ; 
but  such  implication  will  be  rebutt<^  if  the  articles  of  association 
contemporaneous  with  the  memorandum  contain  clear  provisions 
as  to  the  preference  or  priority  of  classes  of  shares.^'  And  the 
power  to  create  these  guaranteed  shares  was  held  to  exist  in  that 
case ;  and  it  is  worthy,  of  notice  that  although  the  words  '^  in  such 
manner"  were  not  specially  referred  to  in  that  case — for  the  very 
good  reason,  doubtless,  that  ample  authority  for  the  exercise  of  au 
the  powers  needed  in  that  case  was  given  by  the  other  terms  em- 
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ployed  in  the  same  article  of  the  memorandnm  of  aBsociation — ^jet 
tlie  coDBtruction  eonght  to  be  placed  upon  these  words  by  the  ap- 
pellee in  this  case  was  not  even  suggested  in  the  course  of  the  ar- 
gument. See,  also,  Bagland  v.  Broadnax,  29  Gratt.  401,  a  case 
not  unlike  the  present  in  manj  respects,  where  the  act  expressly 
required  that  the  '^  three-per-cent  dividend  should  be  set  apart  out 
of  the  gross  earnings."  The  State  v.  Baltimore  &  Ohio  R.  R.  Co., 
6  Gill.  363. 

It  is  also  insisted  that  guaranteed  dividends  are  only  payable  out 
of  net  profits.     But  in  this  the  appellee  is  clearly  mis- 
taken, for  it  has  been  repeatedly  neld  that  payment  of 
ouT^"b»*oiiS5  interest  upon  shares  of  capital  stock  out  of  gross  eam- 
*^*'™'**'         ings  is  legal,  wherfe,  as  in  this  case,  it  is  authorized  by 
statute.    Fierce  on  Kailroads,  p.  126,  note.    And  the  case  of  Hag- 
land  V.  Broadnax,  29  Gratt.  423,  is  a  case  in  point,  where  this  court 
upheld  the  charge  of  guaranteed  dividends  on  the  gross  receipts. 
Tnat  was  the  case  of  a  debt,  or,  to  speak  more  accurately,  of  a 
debt  and  stock  converted  into  guaranteed  stock.    The  debt  would 
have  borne,  if  it  had  not  been  converted  into  stock,  interest  at  the 
rate  of  six  per  cent  per  annum,  whether  there  were  net  earnings 
or  not,  and  the  court  held  that  the  guarantee  of  three  per  cent 
dividend  on  the  whole  stock,  which  formerly  belonged  to   the 
State,  was  simply  the  six  per  cent  interest  upon  the  debt  which 
was  converted  into  stock ;  and  it  also  held  that  it  was  chargeable, 
in  accordance  with  the  plain  provisions  of  the  statute,  upon  the 
gross  receipts. 

It  is  also  urged  with  great  earnestness  for  the  appellee  that  the 
words  ^^any  excess  of  semi>annual  dividend"  mean  an  average  rate 
SSm™ STOCK  of  dividend;  or,  to  use  other  words,  it  is  contended 
awd'^^eS;:  that  the  dividend  of  1881  must  be  stretched  over  the 
whole  twelve  years,  and  that  it  is  only  in  the  event 
that  the  average  rate  on  the  common  stock  exceeds  the 
guaranteed  rate  that  the  guaranteed  stock  can  be  entitled  to  share 
m  such  excess.  But  this  theory  of  the  appellee  ignores  the  real 
nature  of  a  dividend,  for  there  can  be  no  such  thing  as  a  dividend 
until  it  is  declared.  The  earnings  of  the  company  or  corporation 
belong  primarily  to  the  corporate  body,  and  not  to  the  sharehold- 
ers.. They  have  a  certain  claim  to  them,  as  well  as  to  all  the  other 
property  of  the  corporation ;  but  their  claims  are  always  subordi- 
nate to  the  claims  oi  creditors,  and  the  latter  approach  much  nearer 
to  the  condition  of  ownership  than  the  former.  Boardraan  v. 
Lakeshore  &  Mich.  So.  R.  R.  Co.,  84  N.  T.  157 ;  s.  c,  4  Am,  & 
Rng.  R.  R.  Cas.  266 ;  Thompson  v.  Erie  R.  R.  Co.,  45  N.  Y.  468. 
Whether  a  dividend  shall  be  declared  or  not  is  generally  a  matter 
within  the  discretion  of  the  board  of  directors.  And  the  common 
stockholders  have  no  right  to  it  until  it  is  declared.  But  when 
this  is  done,  the  dividend  belongs  to  the  owner  of  the  share  at  the 
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time.       In  this  case  the  charter  has  fixed  the  periods  for  whidi 
dividends  may  be  cfeclared,  and  limited  the  discretion  of  the  board. 
By  the  30th  section  the  president  and  directors  are  authorized 
^'  annually  or  semi-annually  to  declare  and  make  such  dividend  as 
they  may  deem  proper  of  the  net  profits,"  etc.     Having  failed  to 
exercise  this  power  at  least  annually,  as  they  were  directed  to  do, 
it  vr2La  not  possible  for  them  to  make  the  dividend  extend  over  the 
entire  period  of  twelve  years.     The  dividend  made  in  1881  can 
only  be  regarded  as  a  dividend  for  that  year.     In  the  case  of  Mills 
V.  The  N.  Ry.  of  Buenos  Ayres  Co.,  L.  R  6,  Chy.  Appeals,  621, 
it  was  proposed  to  pay  arrears  of  dividends  out  of   sums  they 
were  going  to  carry  back  to  revenue,  from  capital,  but  they  were 
arrears  on  preferred  stock  for  the  years  1869  and  1870,  and  the 
dividend  on  common  stock  was  not  under  consideration.      In 
Bailey  v,  Bailroad  Co.,  22  Wall.  632,  the  company  had  earned 
moneys  greatly  in  excess  of  their  current  expenses;  had  no  author- 
ity to  increase  their  capital  stock ;  and  were  forbidden  by  law  to 
make  dividends  for  the  benefit  of  the  stockholders  beyond  ten  per 
cent.     This  excess  had  been  expended  in  equipping  their  railroad 
and  in  the  purchase  of  real  estate  and  other  properties,  and  the 
certificates  were  issued  to  show  that  the  stockholdei's  were  entitled 
to  reimbursement  in  the  future.     But  in  neither  of  these  cases  was 
it  proposed  to  impair  the  rights  of  the  guaranteed  stockholders. 

We  now  come  to  the  main  question  in  the  case,  which  we  think, 
however,  after  what  has  been  already  said,  may  be  speedily  dis- 
posed of. 

The  appellants  are  guaranteed  stockholders,  and  they  insist  that 
they  are  entitled  as  stockholders  to  share  in  any  excess  of  semi-an- 
nual dividend  beyond  their  minimum  or  guaranteed  dividend — 
that  is  to  say,  that  they  are  entitled  to  like  dividend  obligations ; 
and  they  insist,  further,  that,  as  holders  of  these  obligations,  they 
will  be  entitled  not  only  to  participate  in  the  division  of  the  assets 
of  the  company  at  the  winding-up,  but  to  receive  dividends  equal 
in  amount  to  those  paid  on  the  common  stock  whenever  dividends 
are  paid  on  the  latter.  And  upon  both  of  these  points  we  think 
they  are  clearly  right. 

It  is  admitted  by  the  appellee  that,  whilst  there  may  be  found 
Bome  unimportant  differences  in  the  phraseology  used  in  the  dif- 
ferent resolutions  under  which  the  several  issues  of  guaranteed 
scrip  were  made,  and  by  which  they  are  to  be  construed,  the 
meaning  and  legal  effect  of  all  of  them  are  the  same.  We  will 
therefore  only  recite  so  much  of  the  resolutions  of  May,  1867,  as 
bears  upon  points  under  consideration.  By  the  second  of  these 
resolutions  the  "  guaranteed  shares"  are  "  privileged  to  receive  any 
excess  of  semi-annual  dividend  beyond  three  and  a  half  per  cent, 
which  may  at  any  time  be  paid  on  the  common  stock  of  the  com- 
pany without  impairing  the  guaranty  of  seven  per  cent  per  an- 
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ntim"  given  by  the  same  resolution.  Now,  this  provision  is  per- 
fectly clear  and  nnambignous,  and  expresses  as  clearly  as  laxignage 
can  express  the  idea  that  this  guaranteed  scrip  shall  share  in  any 
excess  beyond  what  is  necessary  to  pay  a  semi-annual  dividend  to 
the  whole  stock,  guaranteed  and  common,  of  three  and  a  half  per 
cent.  Bailey  v.  Sailroad,  17  Wall.  107;  Bagland  v.  Broadnax,  29 
Gratt.  512. 

As  we  have  before  observed,  the  holders  of  the  guaranteed  scrip 
are  stockholders.  They  have  bought  this  stock  and  have  not  taken 
ouARAHTBKD      it  merclv  as  a  security  for  a  loan.    And  the  guaranty 
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seeking  to  enforce,  cannot  be  construed  as  converting  this  stock,  in 
advance  even  of  the  contingency  contemplated  in  the  deed,  into  a 
debt  or  a  security  for  a  loan.  And  as  to  the  direction  of  the  deeds 
that  the  surplus,  if  any,  after  payment.of  the  principal  and  divi- 
dends of  the  guaranteed  stock  and  all  debts,  should  be  distributed 
among  the  holdera  of  stock  other  than  that  guaranteed,  it  mani- 
festly amounts  to  nothing,  so  far  as  the  rights  of  tlie  guaranteed 
shareholders  are  concerned. 

Now,  as  such  stockholders,  they  are  clearly  entitled  to  share  with 
the  common  stockholders  in  any  surplus  of  capital  which  may  re- 
main after  both  classes* of  stock,  guaranteed  and  common,  shall 
have  received  par  and  the  guaranteed  stockholders  shall  have  also 
ouAKAKTEKD  reccivcd  any  dividends  that  may  be  in  arrear.  It  is 
equally  plain  that  in  the  event  of  an  increase  of  the 
w^  shares  of  common  stock,  in  default  of  a  corresponding 
increase  in  the  capital  of  the  company — e.g.,  as  is 
boldly  asserted  by  the  appellee  to  be  the  case  here — they  must  be 
entitled  to  have  a  proportionate  share  of  the  dividend  ooligations, 
since,  if  such  be  not  the  case,  it  directly  follows,  as  a  necessary 
consequence,  that  the  common  stockholders  will  be  permitted,  in 
contravention  of  their  express  engagement  with  the  guaranteed 
stockholders,  to  appropriate  any  excess  there  may  be  beyond  what 
is  required  to  pay  each  and  every  semi-annual  dividend  to  the 
whole  stock,  guaranteed  and  common,  of  three  or  three  and  a  half 
per  cent,  as  in  the  particular  case  it  may  be. 

It  is  insisted,  however,  by  the  appellee,  and  cases  have  been  cited 
to  show,  that  under  ordinary  circumstances,  when  a  company  has 
earned  a  dividend  and  desires,  at  the  same  time,  to  retain  the 
money  so  earned  for  the  purposes  of  the  company  in  making  im- 
provements of  its  property  or  for  the  payment  of  its  debts,  it  would 
be  no  violation  of  tne  law  to  retain  such  moneys,  and,  in  lieu 
thereof,  to  issue  to  the  stockholders  a  corresponaing  amount  of 
stock.  But  this  rule,  as  we  have  before  observed,  has  no  applica- 
tion to  a  case  like  the  present,  where  the  inevitable  efEect  of  such 
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a  course  woald  be  to  deprive  the  guaranteed  stockholders  of  theirg 
clearly  defined  rights. 

It  is  useless  to  prolong  this  opinion.  We  are  fully  satisfied  that 
the  guaranteed  stockholders  are  entitled  to  receive  like  SScraStSS* 
dividend  obli^tions,  and  any  dividends  that  may  have  SSJ?^  SoS 
been  declared  on  them.  The  decree  of  the  circuit  S?^™c5JSi^ 
court  of  the  city  of  Kichmond  must  be  reversed,  and  the  cause  be 
remanded  to  be  further  proceeded  in  to  final  decree  in  accordance 
with  the  views  herein  announced. 
The  decree  was  as  follows : 

This  day  again  came  the  parties,  by  their  counsel ;  and  the  court, 
having  maturely  considered  the  transcript  of  the  record  and  the 
argument  of  counsel,  is  of  opinion,  for  reasons  stated  in  writing 
and  made  a  part  of  this  decree,  that  the  decree  aforesaid  is  errone- 
ous. Therefore  it  is  considered  that  the  said  decree  be  reversed 
and  annulled,  and  that  the  appellants  recover  of  the  appellee,  the 
Kichmond,  Fredericksburg  &  Potomac  B.  B.  Co.,  their  costs  by 
them  expended  in  the  saia  circuit  court  and  in  this  court. 

And  the  court,  proceeding  to  make  such  decree  as  the  said  cir- 
cuit court  ought  to  have  rendered,  doth  adjudge,  order,  and  decree 
that  the  respective  holders  of  all  the  guaranteed  stock  of  the  de- 
fendant company — the  Richmond,  Fredericksburg   &   Potomac 
B.  R.  Co. — are  entitled  to  receive  from  said  company  dividend 
obligations  of  said  company  of  the  form  and  character  authorized 
by  me  resolutions  of  the  stockholders  of  said  company  of  Novem- 
ber 16,  1881,  and  by  the  resolutions  of  the  board  of  directors  of 
said  company  of  the  8th  day  of  December,  1881,  which  have  been 
issued  to  the  holders  of  the  common  stock  of  said  company,  and 
that  said  dividend  obligations  shall  be  issued  to  the  holders  of  the 
guaranteed  stock  aforesaid  at  the  same  rate  at  which  they  have  been 
issued  to  the  holders  of  common  stock — namely,  at  the  rate  of 
seventy  dollars  of  such  dividend  obligations  for  each  and  every 
share  of  guaranteed  stock;  and  that  on  the  dividend  obligations  so 
to  be  issued  there  shall  be  paid  the  dividends  which  have  been 
heretofore  declared  on  similar  dividend  obligations  issued  to  the 
common  stockholders,  excepting  that  the  guaranteed  seven-per- 
cent stock  shall  not  receive  the  dividend  declared  on  the  dividend 
obligations  as  of  January  1,  1882;  and  as  to  the  dividend  which 
was  paid  on  July  1, 1882,  the  same  shall  be  abated  by  ten  cents  per 
share,  and  that  the  gu^nteed  six-per-cent  stock  shall  receive  of 
said  dividend  of  January  1, 1882,  on  the  dividend  obligations  only 
the  sum  of  forty  cents  per  share. 

And  it  is  further  ordered  that  these  causes  be  remanded  to  the 
circuit  court  of  the  city  of  Richmond  for  proper  proceedings  to 
carry  out  this  decree,  and  also  for  such  proceedings  as  may  appear 
proper  in  reference  to  the  prayer  of  the  plaintiffs  for  the  allowance 
of  counsel  fees  against  the  guaranteed  stockholders  not  already  rep- 
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^  resented  by  coansel  in  these  caases.     All  of  which  is  ordered  to  be 
certified  to  the  circuit  court  of  the  city  of  Eichmond. 
Decree  reversed. 

Stock  Dividendti — A  stock  dividend  may  be  defined  to  be  the  issue  by  a 
corporation,  as  a  diyidend  of  new  shares  which  have  been  pud  up  by  the 
transfer  from  the  surplus  or  profit-and-loss  account  to  the  account  represent- 
ing capital  stock,  of  a  sum  equal  to  their  par  value.    M.  Dwight  Oollier, 
Am.  Bar  Assn.  Proceedings,  1885,  p.  268.    It  has  been  said, that  in  England 
stock  dividends  are  not  lawful — ^Morawetz  on  Corporations,  §  851 — ^and  the 
decision  cited  to  sustain  this  proposition  is  Hoole  v.  Great  West.  Ry.  Co.,  L. 
R.  8  Ch.  262.    The  decision,  however,  does  not,  on  examination,  appear  to 
bear  out  this  statement,  for  in  that  case  there  was  a  statute  in  substance  pro- 
hibiting any  dividends  but  those  paid  in  money.     The  case  cannot  therefore 
be  considered  to  indicate  what  the  English  courts  would  declare  to  be  the 
law  upon  this  point  in  the  absence  of  such  a  statute.     The  facts  were  tbese: 
A  railway  company  had  power  to  raise  additional  capital  by  the  issue  of 
shares,  and  to  allot  to  them  a  preferential  dividend,  it  being  enacted,  how- 
ever, that  dividends  should  not  he  paid  out  of  any  moneys  receitedfor  shares^  and 
that  no  share  should  be  issued  until  one  fifth  of  the  amount  had  been  paid. 
The  revenue  of  the  company  during  a  particular  half-year  was  sufilcient  to  pay 
a  dividend,  after  providing  for  all  charges  properly  payable  out  of  the  rere- 
nue;  but,  owing  to  the  renisal  of  creditors  of  the  company  to  give  time,  the 
revenue  was  absorbed  in  payment  of  sums  properly  chargeable  to  capital.    In 
these  circumstances  the  company  in  general  meeting  sanctioned  a  plan  for 
offering  to  each  shareholder,  at  par,  preference  shares  to  an  amount  equal  to 
the  dividend  which  would  have  been  payable  to  him  if  the  revenue  had  not 
been  diverted  for  capital  purposes.     These  shares  were  salable,  but  only  at 
considerable  discount.    On  a  shareholders'  bill  to  cancel  such  shares  already 
issued,  and  to  restrain  their  further  issuance  and  the  payment  of  dividends 
upon  them,  hdd,  that  the  scheme  was  ultra  vireSj  for  assuming  that  the  shares 
could  lawfully  be  issued  at  a  discount  (an  issue  under  this  scheme  being  in 
reality  an  issue  at  a  discount) ;  and,  assuming  that  owing  to  the  diversion  of 
the  revenue  to  capital  purposes  they  could  lawfully  be  treated  as  assets  for 
payment  of  a  dividend,  each  shareholder  who  was  not  willing  to  accept  an 
allotment  of  them  in  specie  had  a  right  to  insist  that  the  proceeds  of  the 
whole  should  be  applied  ratably  in  payment  of  a  dividend  to  all  the  share- 
holders.    Hoole  «.  Great  West.  Ry.  Co.,  L.  R.  8  Ch.  262. 

Whatever  may  be  the  law  in  England,  there  does  not  seem  to  be  much 
question  that  stock  dividends  are  sanctioned  by  the  courts  of  the  several 
States.  Their  validity  appears  to  have  assumed  without  question  in  Com- 
monwealth V.  Pitts.,  Ft.  W.  &  C.  Co.,  74  Pa.  St.  85,  wherein  it  was  decided 
that  **  water"  injected  into  a  company's  capital  was  not  taxable  as  a  dividend 
or  profit  to  stockholders.  ^ 

in  Brown  o.  Lehigh  Coal  &  K.  Co.,  49  Pa.  St.  270,  a  corporation  restricted 
to  six-per-cent  dividends  out  of  profits  to  stockholders  on  the  basis  of  an  in- 
creased business  and  enhanced  value  of  the  works  and  property,  in  accordance 
with  a  resolution  of  stockholders,  issued  scrip^ertificates  from  time  to.time 
entitling  the  holder  to  additional  shares  of  stock,  distributing  them  ratably 
among  share  and  scrip-holders  in  proportion  to  amount  held  at  the  date  of 
issue.  The  resolution,  embodied  in  the  scrip,  provided  that  the  scrip  should 
not  be  entitled  to  any  cask  dividend  until  the  funded  debt  of  the  company 
should  be  paid  off,  or  adequate  provision  made  for  its  discharge  when  due, 
and  payment  demanded,  nor  until  conversion  of  said  scrip  into  stock.  After 
conversion  certain  of  the  scrip-holders  demanded  by  bill  in  equity  the  back 
dividends  which  had  been  declared  on  the  stock  from  the  issue  to  the  date 
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of  conversion.  HMj  (1)  that  the  rights  of  scrip-holders  were  measured  by  the 
contract  under  which  it  was  issued,  of  which  the  scrip  alone  was  evidence ; 
(2)  that  the  contract  was  but  an  engagement  that  the  holders  of  the  scrip 
might  become  shareholders  after  payment  of  the  funded  debt  or  provision 
made  therefor;  (8)  that  the  scrip-nolders  were  only  entitled  to  diviaends  ac- 
cruing^on  the  stock  after  the  conversion  of  scrip  into  stock. 

In  Bailey  «.  Citizens'  G.  L.  Ckn,  27  N.  J.  Eq.  107,  while  negotiations  were 
pending  between  two  gas  companies  for  their  consolidation,  upon  a  certain 
baaia  of  indebtedness,  one  of  the  companies,  without  the  knowledge  of  the 
other,  declared  a  sSrip  dividend  of  10  per  cent  on  the  amount  of  its  capital 
stock,  with  interest  payable  at  the  option  of  the  company,  thus  increasing 
their  indebtedness  to  that  amount  witnout  the  knowledge  or  consent  of  the 
other  company.  After  the  consolidation,  the  scrip  was  decliured  void ;  and 
that  as  such  certificates  are  not  within  the  rules  applicable  to  negotiable  pa- 
per, they  should  have  put  purchasers  upon  inquiry ;  and  the  order  for  their 
cancellation  was  enforced  against  a  purchasee  without  knowledge. 

The  latest  case  upon  stock  dividends  is  Williams  v.  Western  TJ.  Tel.  Co., 
8  Am.  &  Eng.  Corp.  Cas..  189,  wherein  it  was  held  that  the  term  ''capital 
stock  *'  in  the  provision  of  the  Revised  Statutes  of  New  York  (1  R.  S.  601, 
§  2)  prohibiting  the  directors  of  a  corporation  from  making  dividends  ex- 
cept from  the  surplus  profits  of  a  corporation,  or  from  dividing,  withdraw- 
ing, or  in  any  way  paying  to  the  stockholders  ''any  part  of  the  capital  stock 
of  such  company,"  means  the  property  of  the  corporation,  contributed  by 
the  stockholaers  or  oUierwise  obtained  to  the  extent  required  by  its  charter. 
The  object  of  the  provision  was  to-  prevent  a  withdrawal  of  the  property 
which  would  reduce  the  value  of  its  assets  below  the  sum  limited  for  its  cap- 
ital in  its  charter  or  articles  of  association.  When  the  property  exceeds 
that  limit,  the  excess  is  surplus,  which  may  be  divided  among  stockholders 
either  in  money  or  property. 

Where,  also,  a  corporation  has  accumulated  such  a  surplus  and  an  increase 
of  its  share  capital  has  been  lawfully  authorized,  a  dividend  of  shares  is  not 
prohibited  by  said  provision,  and  where  such  a  dividend  does  not  exceed  in 
amount  the  amount  or  value  of  the  surplus  it  is  not  in  conflict  with  any  prin- 
ciples of  public  policy. 

The  facts  of  this  case  were,  briefly,  these :  The  directors  of  the  defendant, 
the  W.  XJ.  T.  Co.,  entered  into  a  contract  with  two  other  telegraph  compa- 
nbs  each  operating  lines  nearly  parallel,  but  extending  to  places  not  reached 
by  the  lines  of  either  of  the  other  companies,  by  which  contract  said  de- 
fendant agreed  to  purchase,  and  the  other  companies  agreed  to  convey  to  it 
all  their  property,  rights,  privileges,  and  franchises.  The  capital  stock  of 
the  W.  XJ.  T.  Co.  was  at  that  time  148,073,410.  It  was  agreed  that  it  should 
take  steps  to  increase  its  capital  to  $80,000,000,  the  addition  to  be  used  as 
follows:  $15,520,590  as  a  dividend  to  its  then  stockholders,  and  $28,400,000 
in  payment  for  the  property  and  interests  so  transferred.  The  agreement 
was  approved  at  a  meeting  of  the  stockholders  of  the  W.  IT.  T.  Co.,  and  the 
increase  of  its  capital  sto&  duly  authorized  as  prescribed  by  the  acts  relat- 
ing to  the  incorporation  of  telegraph  companies.  In  an  action  brought  by  a 
stockholder  to  test  the  valicdty  of  and  restrain  the  carrying-out  of  said  agree- 
ment, it  was  found  that  the  value  of  the  property  rights  and  interests  pur- 
chased was  equal  to  the  par  value  of  the  stock  paid  therefor,  and  that  the 
W.  TJ.  T.  Co.  owned  and  possessed  at  the  time,  over  and  above  its  then  cap- 
ital, property  equal  in  value  to  the  amount  of  the  stock  dividend ;  that  the 
object  of  the  agreement  was  to  extend  and  perfect  the  telegraph  systems  es- 
tablished by  tSe  companies,  and  no  fraud  or  collusion  was  found.  Eddj 
that  the  purchase  ana  stock  dividend  were  valid  and  lawful.  Williams  o. 
W.  U.  T.  Co.,  98  N.  T.  168;  s.  c,  8  Am.  &  £ng.  Corp.  Cas.  189. 
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MoHenbt  et  at. 

V. 

New  Yobe,  Psnebtlvania  and  Ohio  R.  B.  Co.  et  al. 

{Adwmee  Ocue,  Circuit  Court,  N.  D.  Ohio,  B.  D^  United  States.) 

A  bill  by  stockholders  to  set  aside  a  lease  made  by  a  railroad  corporatioii, 
that  avers  that  before  their  bill  they  applied  to  and  re^quested  said  oorpora- 
tion  to  take  such  action  as  would  leaa  to  the  annulling  of  said  lease,  and 
stated  the  grounds  on  which  such  lease  was  claimed  to  be  void,  espe^ally 
alleging  the  invalidity  of  the  lease  for  the  want  of  approval  of  the  sharehold- 
ers, and  that  they  were  advised  by  the  officers  of  the  corporation  that  no 
action  could  be  taken  in  the  premises  with  a  view  to  such  result,  smd  the 
company  wholly  refused  and  neglected  to  take  action  for  such  purploee,  or  to 
recognize  complainants  as  having  any  right  to  interfere  in  the  matter  of  said 
leasing,  or  to  call  upon  the  corporation  to  take  any  action  therein,  is  not 
sufficient  under  the  ninety-fourth  rule  promulgated  by  the  supreme  court. 

Where  stock  was  issued  subject  and  subordinate  to  the  bonds,  and  the 
bonded  indebtedness  was  larger  than  the  value  of  the  road,  and  the  interest 
on  it  greater  than  its  income,  JuHd,  that  the  stock  being  worthless,  a  stodc- 
holder  has  no  standing  in  court  to  assert  rights  that,  properly,  should  be 
asserted  by  the  corporation  itself. 

In  equity. 

Estep^  Ijichey  <Ss  Squire  and  W.  W.  BoyrUon  for  oompIainantB, 
and  Dunning^  EdaaU^  Hwrt  &  Fowler  of  connseL 

R.  P.  Ranney  and  Adams  <Ss  Ricasell  for  defendants,  and  W.  W. 
MacFwrUmd  and  Beng.  H,  Rristow  of  counsel. 

Baxter,  J. — ^The  original  bill  in  this  case  was  filed  by  Albert 
Thomas  Fettifer,  James  A.  Riley,  and  John  Corby.  It  was  de- 
murred to.  The  complainants,  submitting  to  the  de-  fachl 
murrer,  asked  for  and  obtained  leave  to  amend  and  make  new 
parties.  Pettifer  and  Riley  thereupon  voluntarily  withdrew  from 
the  case,  and  James  McHenry  and  Andrew  A^n  were  substituted 
complainants  in  their  stead  and  united  with  their  co-complainaDt, 
John  Corby,  in  the  exhibition  of  an  amended  bill.  This  amended 
bill  has  also  been  demurred  to  by  one  of  the  defendants,  for  that, 
amon^  other  causes,  the  complainants  have  not,  by  their  aYerments, 
brought  their  case  within  the  requirements  of  the  ninety-fourth 
rule  recently  promulgated  by  the  supreme  court.  This  rule  was 
prescribed  to  enforce  the  principle  enunciated  in  the  cases  of 
Hawes  v.  Oakland,  104  U.  S.  450,  and  Huntington  v.  Palmer,  Id. 
482,  to  wit,  '^  that  before  a  shareholder  is  permitted,  in  his  own 
name,  to  institute  and  conduct  a  litigation  which  usually  belongs  to 
a  corporation,  he  should  show  to  the  satisfaction  of  the  court  that 
he  has  exhausted  all  the  means  within  his  reach  to  obtain,  within 
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the  corporation  itself,  the  redress  of  his  grievances  or  action  in 
conformity  with  his  wishes."  The  rule  requires  that  "every  bill 
brought  by  one  or  more  stockholders  in  a  corporation  against  a 
corporation  and  other  parties,  founded  on  a  risht  which  may  be 
asserted  by  the  corporation,  must  set  forth  with  particularity  the 
efforts  of  the  plaintiff  to  secure  such  action  as  he  desires  on  the 
part  of  the  managing  directors  and  trustees,  and,  if  necessary,  of 
the  shareholders,  and  the  cause  of  his  failure  to  obtain  such  action." 

The  complainants  sue,  as  stockholders  of  the  New  York,  Penn- 
sylvania &  Ohio  K.  K.  Co.,  for  themselves  and  other  stockholders, 
to  set  aside  a  lease  made  by  said  company  of  its  road  and  other 
property  to  its  co-defendant,  and  aver  "that,  before  wheh  wock- 
filing  their  bill,  they  applied  to  and  requested  said  New  «»?  mo™  or 
York,  Pennsylvania  &  Ohio  R  R  Co.  to  take  such  cobpor^txok. 
action  against  said  Erie  Co.  as  would  lead  to  the  annulling  of  said 
lease,  and  gave  to  said  former  company,  as  the  grounds  of  said 
action,  substantially  the  grounds  herein  stated,  especially  alleging 
the  invalidity  of  said  lease  for  the  want  of  the  approval  of  the 
shareholders  of  either  company,  and  they  were  advised  bv  the 
proper  officers  of  said  company  that  no  action  could  be  taken  m  the 
premises  with  a  view  to  such  result,  and  that  said  company  wholly 
refused  and  neglected  to  take  action  for  such  purpose,  or  to  recog- 
nize said  complainants  as  having  any  right  to  interfere  in  the  mat- 
ter of  said  leasing,  or  to  call  upon  said  company  to  take  any  action 
in  relation  thereto."  These  are  the  only  allegations  relating  to  the 
questions  raised  by  the  demurrer.  They  are  substantially  like 
tnose  which  the  supreme  court,  in  the  cases  of  Hawes  v.  Oakland 
and  Huntington  v.  Palmer,  hereinbefore  referred  to,  and  the  case 
of  Detroit  v.  Dean,  106  U.  S.  637,  held  to  be  insufficient  for  the 
purpose  mentioned.  These  adjudications  are  conclusive  upon  us, 
and  we  cannot  do  otherwise  than  sustain  defendants'  demurrer 
and  dismiss  complainants'  bill. 

We  have  thus  far  treated  the  case  as  if  the  complainants  had  an 
intrinsic  interest  in  the  controversy.  But  this  concession  is  not 
sustained  by  the  facts.  The  railroad,  which  is  the  subject  of  this 
controversy,  formerly  belonged  to  the  Atlantic  &  Great  Western 
R.  R.  Co.  It  was  incumbered  with  several  mortgages  to  secure  as 
many  series  of  bonds  issued  by  it ;  and,  being  in  default  in  the 
payment  of  interest,  appropriate  proceedings  were  instituted  to 
foreclose  said  securities.  Irending  the  litigation,  the  bond  and 
shareholders  of  said  company  entered  into  an  agreement,  denomi- 
nated "  a  scheme  of  reorganization,"  to  buy  said  property  when 
sold,  and  organize  another  corporation  to  succeed  to  the  rights  and 
business  of  the  defaulting  company.  To  this  end  ^^  reorganization 
trustees"  were  designated,  and  authorized  to  act  for  the  contract- 
ing parties.  Their  object  was  to  transfer  their  shares  and  debts 
from  the  old  to  the  new  organization,  cancel  the  evidences  thereof, 
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and  issne  correspoudiiig  bonds  and  stock  certificates  by  the  oew 
company.  And  inasmuch  as  the  bondholders,  under  this  Bcheme, 
were  to  be  secured  by  mortgages  upon  the  new  company's  property. 
vesting  them  with  a  prior  lien  thereon  over  the  shareholders,  and 
as  the Ijonds  to  be  so  issued  gi'eatly  exceeded  the  value  of  the  projv 
erty  to  be  mortgaged,  the  .contracting  parties  mutually  stipulated 
that  ^'  the  administration  of  the  companv's  affairs  should  be  under 
the  supervision  of  the  bondholders,"  who  should  "  have  full  con- 
trol or  the  expenditures  and  policies  of  the  company;"  and  to 
effectuate  this  part  of  their  agreement  it  was  further  stipulated  that 
the  shares  of  tne  new  company,  instead  of  being  issued,  as  is  usual, 
directly  to  the  shareholders,  should  be  issued  to  and  voted  bj  trus- 
tees to  be  elected  by  the  bondholders,  until  the  bondholdei-s  real- 
ized interest  on  their  bonds  at  the  rate  of  seven  per  cent  per  an- 
num for  three  years,  when,  and  not  before,  the  certificates  so  to  be 
issued  to  trustees  were  to  be- recalled  and  cancelled,  and  certificates 
in  lieu  thereof  issued  to  the  respective  shareholders. 

Complainants  ai'e,  therefore,  but  the  equitable  owners  of   the 
stock  claimed  by  them.     Their  interest  in  the  corporate  property 
is  subordinate  to  that  of  the  bondholders.     In  common  with  other 
shareholders,  they  will  be  entitled  to  whatever  shall  remain  thereof 
after  the  prior  claims  of  the  bondholders  shall  be  satisfied  and  dis- 
wob'thlibbb  charged.     Let  us  see  how  much,  if  anything,  will  be 
SSSS^'SSrt  left  for  them.     The  principal  bonded  debt  entitled  to 
toSJioh!  "^"^  priority  is  $87,500,000 ;  the  annual  interest  thereon  is 
$6,126,000 ;  the  past  due  and  unpaid  interest  exceeds  $12,000,000. 
These  sums  must  all  be  paid  before  the  stockholders  are  entitled  to 
anything.     Such  are  the  corporate  liabilities.     What  are  its  re- 
sources f    Their  road,  they  say,  is  worth  $30,000,000  and  yields 
an  annual  net  income  of  $1,750,000, — $4,375,000  less  than  the 
annual  interest  on  its  bonded  indebtedness.     The  problem  for 
determination  arises  on  the   foregoing  facts.     How  long  before 
property  worth  $30,000,000,  and  yieldmg  an  annual  net  income  of 
$1,760,000,  will  extinguish  $100,000,000  of  indebtedness,  and  an 
additional  annual  accumulation,  by  way  of  interest,  of  $6,125,000  ? 
When,  as  we  have  already  said,  this  is  done,  the  complainants' 
rights  attach,  and  they,  in  connection  with  the  other  shareholders, 
will  be  authorized  to  assert  their  claims  and  appropriate  the  residue 
of  the  corporate  property.    In  our  opinion,  $14,678,634  of  the  new 
company's  capital  stocK  owned  by  the  complainants,  to  protect 
which  they  are  prosecuting  this  suit,  is  not  intrinsically  worth  the 
twentieth  part  of  a  "  pepper-corn."     It  is  probably  worth  some- 
thing for  speculative  purposes ;  but  the  courts  are  under  no  obli- 
gation to  aid  such  enterprises.     The  defendants'  road  is,  in  sub- 
stance and  in  fact,  the  property  of  the  bondholders,  and  they  ought 
to  be  permitted,  under  their  contract,  to  manage  and  control  its 
business.     The  case  complained  of  is  satisfactory  to  them ;  they 
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are  the  beneficial  owners  of  the  corporate  property,  and  the  com- 
plainantB  hare  no  such  interest  therein  as  entitles  them  to  inter- 
vene, and,  through  this  tribunal,  wrest  the  management  thereof 
from  the  parties  who  are  so  clearly  vested  with  the  legal  right  to 
control  it. 

Complainants'  original  and  amended  bills  will  therefore  be  dis- 
missed, with  costs. 

Welker,  J.,  concurred  in  this  opinion. 

Rule  Ninety-four  relating  to  Praotlce  In  Equity  in  Federal  Courtti — ^Rule 
ninety-four  relating  to  equity  practice  in  Federal  courts  is  as  follows: — 
'*  Every  bill  brought  by  one  or  more  stockholders  in  a  corporation  against 
the  corporation  must  be  verified  by  oath,  and  must  contain  an  allegation  that 
the  plaintiff  was  a  shareholder  at  the  time  of  the  transaction  of  which  he 
complains,  or  that  his  share  had  devolyed  on  him  since  by  operation  of  law; 
and  that  the  suit  is  not  a  collusive  one  to  confer  on  a  court  of  the  United 
States  jurisdiction  of  a  case  of  which  it  would  not  otherwise  have  cognizance. 
It  must  also  set  forth  with  particularity  the  efforts  of  the  plaintiff  to  secure 
such  action  as  he  desires  on  the  part  of  the  managing  directors  or  trustees, 
and,  if  necessary,  of  the  shareholders,  and  the  causes  of  his  failure  to  obtain 
such  action."    94  IT.  S.  p.  X. 

This  rule  of  practice  was  in  furtherance  of  the  provisions  of  the  Act  of 
Congress  of  1875,  c.  187,  to  prevent  collusive  and  improper  attempts  to  im- 
pose upon  Federal  courts  the  jurisdiction  of  cases  not  properly  belonging  to 
them,  and  seems  to  have  been  promulgated  in  consequence  of  the  decision  in 
the  case  of  Hawes  v.  Oakland,  94  XT.  S.  450.  In  that  case  the  court  comment 
on  the  practice  of  bringingialmost  all  suits  to  enforce  the  rights  of  corpora- 
tions in  the  Federal  courts,  and  explain  how  the  parties  manage  to  give 
jurisdiction  to  the  Federal  courts.  The  directors  or  officers  of  the  corpora- 
tion colorably  refuse  to  enforce  or  protect  the  rights  of  the  corporation,  and 
thereupon  some  non-resident  stockholder  files  a  bill  in  the  Federal  court 
a^nst  the  corporation,  and'  the  parties  against  whom  the  corporation  has 
nghts  as  defendants,  to  enforce  the  rights  of  the  corporation,  which  the 
officers  thereof  refuse  to  enforce,  and  thus  cognizance  of  the  cause  is  trans- 
ferred from  the  State  courts,  which  should  properly  have  jurisdiction,  to 
the  Federal  courts,  which  should  not.  If  there  are  no  non-resident  stock- 
holders, one  is  created  by  transfer  of  a  few  shares  of  stock.  The  court  held 
that  such  a  course  was  in  violation  of  the  provisions  of  the  statute  above 
cited  against  collusive  jurisdiction,  and  that  cases  where  it  was  attempted 
should  be  remanded  to  the  State  courts  or  dismissed.  This  case  was  followed 
and  approved  in  Detroit «.  Dean,  106  U.  S.  537,  and  Dimpfell  v,  Ohio  &  M. 
R.  R.  Co.  €t.  al,,  110  U.  8.  209. 

Rule  94  has  been  discussed  or  applied  in  the  following  cases :  Foote  et  cU, 
e.  Cunard  Mining  Co.,  17  Fed.  I&p.  46;  Bell  9.  Donohue,  lb.  710;  Dann- 
meyer  «.  Coleman,  8  Sawy.  (U.  S.  C.  Ct.)  51 ;  La  Fayette  Co.  «.  Neely,  21 
Fed.  Rep.  788;  County  6i  Tazewell  v.  Farmers'  Loan  and  Trust  Co.,  12 
Fed.  Rep.  752. 

Is  Application  to  the  Corporation  Required,  under  Rule  Ninety-four,  where 
K  would  be  Nugatory? — In  Foote etal.  v,  Cunard  Mining  Co.,  aupra,  the  court 
say:  ^'This  bill  does  not  set  forth  that  the  complainants  were  shareholders 
at  the  time  of  the  transactions  of  which  they  complain ;  it  does  not  set  forth 
any  efforts  which  have  been  made  by  complainants  to  obtain  redress  from  the 
corporation ;  it  is,  therefore,  in  these  particulars  insufficient.  It  is  not  enough 
to  say  that  it  appears  from  the  bill  that  the  corporation  would  probably  re- 
fuse relief.  The  rule  is  imperative  that  efforts  shall  be  made  to  obtain  relief  in 
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that  direction  before  such  a  suit  as  this  shall  be  commeDced  in  the  courts.'*  If» 
however,  the  facts  are  so  strong  as  to  show  that  an  appeal  to  the  corporation 
would  be  wholly  idle  and  nugatory,  it  would  seem  that  the  complainant  will 
not  be  compelled  to  show  that  he  has  made  such  an  appeal.  See  County  of 
Tazewell  «.  Farmers^  Loan  and  Trust  Co.  In  that  case,  although  Rule  94  was 
not  referred  to,  the  decision  was  based  on  Hawes  v.  Oakland,  tupra.  The 
court  say:  **  The  bill,  it  is  true,  does  not  show  any  formal  application  to  the 
board  of  directors  that  action  be  taken  in  the  name  of  the  corporation  to  re- 
dress the  wronffs  alleged  to  have  been  done  complainants  and  other  stock- 
holders. But  It  does  show  a  condition  of  things  touching  the  control  of  the 
corporate  aflbirs  by  those  entrusted  with  their  active  management  as  would 
have  rendered  such  a  formal  application  an  idle  ceremony.  Under  the  cir- 
cumstances detailed  in  the  bill,  the  existence  of  which  must,  on  this  hearing, 
be  assumed,  and  in  view  of  the  injury  which  might  have  resulted  from  delay 
in  suing,  it  was  not  reasonable  to  require  such  previous  application  to  be 
made  to  the  board  of  directors." 

Application  of  Rule  Ninety-four  to  "Winding-up'' Suitti— In  La  Fayette 
Co.  V,  Neely,  ntpra,  it  was  held  that  where  a  Tennessee  corporation  has  been 
dissolved  by  a  foreclosure  sale  of  its  franchises,  but  its  existence  is  continued 
by  statutory  provision  for  a  term  of  five  years,  during  which  suit  may  he 
brought  in  its  name  to  wind  up  its  affairs,  a  bill  by  stockholders  is  well  filed 
under  the  ninety-fourth  equity  rule,  if  it  appear  that  suit  is  not  collusively 
brought  by  stockholders  to  give  the  Federal  court  jurisdiction,  and  that  the 
complainants  have  applied  to  such  of  the  late  directors  as  they  can  reach  to 
bring  suit,  and  they  have  refused.  If  the  bill  is  filed  on  behalf  of  all  stock- 
holders who  choose  to  come  in,  it  is  not  necessary  to  aver  that  corporate 
action  has  been  sought  by  application  to  the  stockholders. 

Where  suit  is  brought  by  stockholders,  after  dissolution,  to  compel  a  wind- 
ing-up, such  suit  is  not  to  enforce  a  corporate  but  an  individual  right,  and 
hence  is  brought  in  every  case  in  the  name  of  the  stockholder,  and  rule  ninety- 
four  has  no  application.    La  Fayette  Co.  v  Neely,  stq>ra. 
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V. 

Tygabd. 

(Advcmce  0<ue,  Mimuri,    F^b.  17, 1885.) 

A  party  executed  notes  as  a  donation  to  a  railroad  company,  and  put  the 
same  in  the  hands  of  a  third  party  to  hold  in  escrow  until  the  company 
should  have  completed  and  put  in  operation  a  railroad  from  the  town  of 
P.  H.  to  a  certain  city,  and  should  establish  a  depot  in  said  city  within  three 
quarters  of  a  mile  of  the  court-house.  Then  the  notes  were  to  become  the 
property  of  the  company  and  were  to  be  delivered  to  it.  The  company  built 
the  road,  but  used  a  mile  of  another  railroad  to  run  its  trains  a  part  of  the 
way.  It  built  the  depot  within  three  quarters  of  a  mile  of  the  court-house 
in  a  straight  line,  but  not  within  said  aistance  as  the  road  ran.  Said  depot 
was  not  erected  within  the  city  limits. 

Held^  that  the  railroad  company  has  sufficiently  complied  with  the  condi- 
tions, and  was  entitled  to  the  notes. 

A  contract  such  as  that  set  forth  above  was  not  contrary  to  public  policy, 
but  was  valid  and  binding. 
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Appeal  from  Circuit  Conrt  of  Cass  Co. 

A,  Senrtfj  T,  J.  GaUoway^  P.  C.  FviUcersony  E.  J.  Smithj  and 
W.  P.  Johnson  for  appellants. 
Railey  &  Bv/mey  for  respondent. 

Black.  J. — ^This  was  a  suit  to  recover  the  possession  of  173 
notes,  or'  gnbscription  contracts,  given  by  various  persons  to  the 
Lexington    &    Southern    R.    B.   Co.   to  aid    in    the    construc- 
tion of  that  road.     The  defendant,  Tygard,  held  the  factb. 
notes  in  compliance  with  a  stipulation  contained  in  each  note  to  the 
effect  that  if  the  company  should  complete  and  put  in  operation  its 
railway  of  standard  gauge  from  the  town  of  Pleasant  Hill,  in  Cass 
county,  to  the  city  of  Sutler,  in  Bates  county ;  and  should  estab- 
lish and  construct  a  depot  within  three  quarters  of  a  mile  of  the 
court-house  in  the  city  of  Butler,  all  to  be  done  and  completed  as 
aforesaid,  by  or,  before  the  first  day  of  January,  1881,  then  the 
notes  were  to  become  the  property  of  the  company,  were  to  be 
delivered  to  it,  and  were  to  be  paid  according  to  their  tenor ;  but 
if  the  company  should  fail  so  to  do,  then  the  notes  wei'e  to  be  de- 
h'vered  to  the  makers.     The  persons  who  made  these  notes  were 
made  defendants  on  motion  of  Tygard.      After  the  notes  were 
^ven,  and  in  1880,  this  company  was  consolidated  with  the  plain- 
tiff, which  became  entitled  to  them,  on  complying  with  these  con- 
ditions, in  the  contract  stated.     It  is  admitted  that  the  road  was 
completed  and  put  in  operation  from  Butler  to  a  point  within  one 
mile  of  Pleasant  Hill,  and  that  the  depot  was  established  and  con- 
structed within  the  specified  time ;  but  the  defence  is  that  the  de- 
ot  was  not  located  within  the  corporate  limits  of  the  city  of  Ent- 
er, nor  within  three  quarters  of  a  mile  of  the  court-house ;  that 
one  mile  of  the  Pleasant  Hill  end  of  the  road  was  not  completed 
within  the  specified  time  ;  and  that  the  notes  ought  to  be  hela  void 
from  considerations  of  public  policy. 

1.  An  inspection  of  the  contract  will  show  no  agreement  to 
place  the  depot  in  or  to  build  the  road  into  the  corporate  limits  of 
^atler.  There  was  some  evidence  tending  to  show  that  the  depot, 
as  located,  was  not  within  three  quarters  of  a  mile  of  the  court- 
lionse  by  the  travelled  road ;  but  it  was  conceded  that  dkpot  mot  u. 
the  depot  was  within  less  than  that  distance  of  the  court-  SSSSJtbuS 
house  oy  direct  measurement,  and  this  the  circuit  court  n«o»'B'^»«»- 
held  sufficient.  This  ruling  is  assigned  as  error.  Where  a  line  is 
given  in  a  deed,  or  commissioner's  report,  to  be  run  from  one  point 
or  monument  to  another,  it  must  be  taken  to  mean  a  straight  line, 
unless  there  is  a  different  intent  expressed.  Allen  v.  Kingsbury, 
16  Pick.  238  ;  Jenks  v.  Morgan,  6  Gray,  449  ;  Henshaw  v.  Mullins, 
121  Mass.  147;  Butler  u  Barr,  18Mo.  357.  Where  the  road  is 
to  be  located  within  a  specified  distance  of  a  certain  point,  and  noth- 
ing is  said  as  to  the  manner  of  measurement,  the  law  is  well  settled 
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that  the  distance  is  to  be  measured  by  a  direct  line,  and  not  by  the 
travelled  route.  Ilailroad  Co.  v.  Rich.,  33  Iowa,  113;  Peirce  on 
Bailroads,  63;.Eorer  on  Railroads,  vol.  i.  482  ;  first  Redfield,  vol. 
i.  6  ed.  414. 

2.  On  trial  it  was  admitted  that  this  road  formed  a  junction  with 
Atchison,  Topeka  &  Santa  Fe  R.  R.  at  a  point  one  mile  from 
Pleasant  Hill,  and  from  that  point  to  Pleasant  Hill  the  L.  &  S. 
road  used  the  track  of  the  A.,  T.  &  S.  F.  R.  R.  to  May,  1881.  This 
mile  of  the  L.  &  8.  road  was  graded  on  January  1,  1881,  but  not 
unE  or  nucK  ironed  and  put  in  use  till  May,  1881 ;  but  the  road  was  in 
boadwtoipSS  full  operation  from  Pleasant  Hill  to  Butler  and  beyond 
Staktia?^  m  at  the  stipulated  time.   Undisputed  evidence  also  shows 
ooicDinoii.    °    that    the    plaintiff    owned    its    depot,   stock    yards, 
and    tracks    thereto   at   Pleasant   Hill   which   A.,   T.  &   S.    F. 
road    used.     State  ex  rd.  v.  Town  of  Clark,   23  Minn.,  422, 
was  a  proceeding  by  mcmcUwvus  to  compel  the  •  town  to  issue 
bonds,   which  were  to   be  issued  on   condition    that    the   rail- 
road company  should,  on   or  before  a  specified  day,  have  com- 
pleted, ironed,  and  equipped  its  line  of  roaa  from  Wells  to  Mankato, 
and  have  the  same  in  operation  f or  transpoitation  of  passengers  and 
freight.     The  road  was  completed  to  a  point  between  a  fourth  and 
a  hdf  mile  of  Wells,  and  from  that  pomt  it  ran  over  the  track  of 
another  road  into  the.villa^  of  Wells,  and  this  was  held  to  be  a 
substantial  compliance  with  the  contract.     The  People  ex  rel.  v, 
Holden  et  al.  82  111.  93,  was  a  like  proceeding.     The  bonds  were 
not  to  be  delivered  until  the  railroad  was  completed,  equipped,  and  in 
successful  operation  from  Paris  to  Dan  ville.  The  road  was  thus  built 
from  Paris  to  a  point  one  mile  from  Danville,  where  it  formed  a 
connection  with  the  Toledo,  Wabash  &  Western  R.  R.,  and  by 
an  agreement  with  that  road  ran  over  its  track  to  Danville,  and  this 
was  held  to  be  a  compliance  with  the  terms  of  the  contract.  There 
must  be  a  fair  and  suostantial  compliance  with  the  conditions  of  the 
contract,  and  this  is  all  that  is  required.     Those  cases  before  cited, 
and  the  cases  of  Courtwright  v.  Deeds,  37  Iowa,  503;  State  of 
Minn,  ex  rd.  v.  City  of  Hastings,  24  Minn.  78,  and  Railroad  Co.  v, 
Stockton,  51  Cal.  334 ;  Jackson  v.  Stockbridge,  29  Tex.  394,  will 
serve  to  show  what  the  courts  of  other  States  nave  held  to  be  such 
substantial  compliance.'    The  road  was  fully  completed  for  all  pur- 
poses of  transportation  of  passengers  and  freight,  and  put  into  full 
operation,  and  this  was  the  evident  object  which  the  parties  had  in 
view.     The  terms  of  the  contract  are  to  "  complete  and  put  in 
operation,"  and  this  was  done,  though  the  company  did  not  own 
one  mile  of  the  track  which  it  then  used.     This  defence,  we  con- 
clude, is  without  merit. 

3.  Defendants  in  their  answer  allege,  in  substance,  that  they 
gave  these  contracts  for  the  purpose  of  offering  to  the  oflBcers  of 
the  company  a  donation  to  induce  them  to  vary  me  line  of  the  road 
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SO  as  to  be  of  greatest  benefit  to  defendants ;  that  snch  officers  had 
proposed  to  change  the  line  of  survey  so  as  to  be  of  special  benefit 
to  defendants,  if  these  defendants  woald  sign  the  agreements,  and 
that  the  notes  or  contracts  were  made  in  the  name  of  the  company 
for  that  porpose.    There  was  no  evidence  offered  tending  to  show 
that  these  agreements  were  made  for  the  personal  benefit  of  any 
ofiSoer,  but  there  was  evidence  offered  tending  to  show  that  they 
were  made  to  induce  a  variation  in  the  proposed  line  of  the  road, 
which  was  ezcladed  by  the  court,  but  what  the  variation  proposed 
to  be  shown  was  does  not  satisfactorily  appear.     The  defendants 
place  much  reliance  on  the  case  of  The  Pacific  B.  B.      suBacBiraoa 
Co.  V.  Seely  et  al.  45  Mo.  212 ;  but  it  is  apparent  there 
is  but  little  or  no  analogy  between  this  case  and  that. ' 
There  the  contract,  in  part,  was  to  lay  off  160  acres  of 
land  into  town  lots,  and  to  make  a  deed  to  one  fourth  of  the  lots  to 
such  persons  as  the  directors  might  designate,  in  consideration  that 
plaintiff  would  locate  a  station  on  the  lands.    It  was  a  speculation 
m  which  the  corporation  had  no  right  to  engage,  and  a  fia^rant 
abuse  of  its  corporate  powers.    The  court  rightfully  enough  de- 
clined to  lend  its  aid  in  the  specific  execution  of  such  a  contract. 
This  case  is  much  more  analogous  to  that  of  Workman  v.  Camp- 
bell, 46  Mo.  306,  where  the  suit  was  based  upon  a  subscription 
made  by  the  defendants  to  pay  certain  moneys  to  be  used  in  secur- 
ing the  location  of  the  depot  of  the  Pacific  K.  B.  on  certain  lands 
near  Knob  Noster,  and  in  consideration  of  which  subscription  the 
plaintiff  did  secure  the  depot  at  the  proposed  place,  and  the  con- 
tract was  held  to  be  valid  oy  this  court.    In  Bank  v,  Hendrie,  49 
Iowa,  402,  the  notes  sued  upon  were  given  to  secure  the  building 
of  the  railroad,  then  in  question,  to  Council  Bluffs.    The  road  had 
been  so  located  as  to  reach  the  river  many  miles  from  that  place. 
The  officers  of  the  corporation  proposed,  upon  sufficient  induce- 
ments in  the  way  of  contributions,  to  so  chanse  the  route  as  to 
strike  the  riyer  at  Council  Bluffs.    This  proposition  was  accepted, 
and  the  notes  there  sued  upon  were  given  for  defendant's  sub- 
scriptions, and  were  held  to  be  valid.    Many  authorities  are  to  the 
same  effect,— certainly  to  the  effect  that  a  subscription  or  dona- 
tion to  induce  the  location  of  a  railroad  at  a  particular  place  is  not 
void.     Berryman  v.  Bailroad  Co.,  14  Bush.'  755  ;  Railroad  Co.  v. 
Babb,  9  Watts,  458 ;  McClure  v.  Bailroad  Co.,  9  Kas.  363. 

Contracts  made  with  an  officer  of  a  railroad  corporation,  and  for 
his  personal  benefit,  to  induce  him  to  procure  a  particular  location, 
stand  upon  other  and  different  grounds  and  are  not  to  be  upheld. 
This  corporation  was  organized  under  the  general  laws  of  this 
State,  and  has  the  right  to  receive  donations  to  aid  in  its  construc- 
tion. Sec.  765  B.  S.  1879.  There  was  nothing  shown  or  offered 
to  be  shown  in  this  case  which  disclosed  that  these  contracts  were 
detrimental  to  the  public  welfare.    Indeed,  it  would  seem  that  the 
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location  of  the  road  near  to  Bntler  wonld  greatly  subserve  the  pub* 
lie  interests. 

It  was  the  policy  of  the  le^lation  of  this  State  for  many  years 
to  allow  cities  to  make  conditional  subscriptions  to  railroads,  and 
they  were  made  for  the  express  purpose  of  procnring  a  location  at 
a  particnlar  place. 

The  conrt  did  not  err  in  directing  a  verdict  for  the  plaintiS. 

Judgment  affirmed.    All  concur. 


State 
WssTEBzr  NoBTH  Caboluta  B.  B.  Oa 

(89  2fbHh  OaroUna^  584.) 

The  pro|)er  mode  of  bringing  into  court  a  railioad  corporation  charged 
with  a  criminal  offence  is  by  aervice  of  a  copy  of  the  summons  upon  one  of 
its  officers  or  agents. 

iNDicrMENT  for  obstmcting  a  public  highway,  tried  at  Fall  Term, 
1883,  of  Madison  Superior  Court. 

The  offence  charged  is  that  the  defendant  company,  in  constmct- 
ing  its  line  of  road,  used  the  public  highway  from  the  Tennessee 
line  to  Warm  Springs,  in  Maaison  county,  and  thereby  obstructed 
the  same,  so  that  the  citizens  of  the  State  cannot  pass  along  or  over 
it  with  their  vehicles,  etc.,  and  that  the  defendant  did  not  construct 
another  road  as  good  and  convenient,  etc.  The  solicitor  of  the 
State  appealed  from  the  ruling  of  the  judge  upon  the  question 
which  is  the  basis  of  the  decision  of  this  court,  the  facts  in  referenee 
to  which  are  sufficiently  set  out  in  its  opinion. 

Attorney' General  for  State. 

No  counsel  for  defendant 

Smtih,  C.  J. — A  copy  of  th^  bill  of  indictment  having  been  de- 
livered by  the  sheriff  to  a  local  agent  of  the  defendant  company, 
faois.  without  process  of  any  kind  in  his  hands,  and  the  com- 

pany failing  to  appear  and  answer  the  charge  at  the  next  term  of 
the  court,  the  solicitor  moved  that  a  plea  of  "  not  guilty'*  be  en- 
tered and  the  accused  put  on  trial.  The  motion  was  refused,  and 
the  solicitor,  on  behalf  of  the  State,  was  allowed  to  appeal  from  the 
ruling  to  this  court. 

It  has  been  too  often  declared  to  need  reiteration  that  no  appeal 
lies  from  any  ruling  of  the  court  in  the  conduct  of  a  criminal  proee- 
AppnAL  ntoM  cution  until  its  determination  by  a  final  judgment  which, 
cBiMWALooTOT.  nni'cversed,  puts  an  end  to  the  cause,  and  only  by  the 
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State  in  a  few  specified  cases,  to  no  one  of  which  does  tliis  belong. 
State  V.  Lane,  78  N.  C.  547 ;  State  v.  Hinson,  82  K  C.  540 ;  State 
V.  Pollard,  83  N.  C.  597 ;  State  v.  Powell,  86  N.  C.  640. 

The  ruling  of  the  court,  that  the  defendant  had  not  been  brought 
into  court,  left  the  cause  to  be  proceeded  with  as  if  no  action  to 
that  end  had  taken  place,  and  the  indictment  was  still  depending. 
The  appeal  must  therefore  be  dismissed. 

Bat  it  is  not  improper  that  we  should  express  an  opinion  as  to 
the  proper  mode  of  bringing  into  court  a  corporation  omv^a  ai^ 
charged  'with  a  criminal  onence — the  point  intended  to  oo^batiow.** 
be  presented,  and  one  of  practical  importance  in  the  administration 
of  the  criminal  law. 

At  oommon  law  this  was  done  by  the  issue  of  a  summons,  and  its 
servioe  npon  the  principal  or  head  officer  of  the  company,  and  if  it 
did  not  appear,  as  it  only  could  appear,  by  a  duly  constituted  at- 
torney, a  distringas  was  awarded,  under  which  its  goods  and  lands 
were  seized  to  compel  an  appearance.  1  Tidd.  Pr.  116 ;  2  Sellon 
Pr.  148 ;  Ang.  &  Am.  Corp.  1 637 ;  1  Whar.  C.  L.  §  89. 

But  a  method  of  procedure  is  prescribed  by  statute  in  this  State, 
as  we  presume  it  has  been  in  most  if  not  all  of  the  others,  which 
dispenses  with  that  furnished  by  the  common  law,  if  not  itself 
obsolete,  to  be  found  in  0.  0.  P.  §  82,  and  in  the  Code,  §  217. 

It  is  there  provided  that  the  summons  issued  by  the  clerk  of  the 
superior  court  shall  be  served  by  delivering  a  copy  thereof,  "if  the 
suit  be  against  a  corporation,  to  the  president  or  other  head  of  the 
corporation,  secretary,  cashier,  treasurer,  a  director  or  managing  or 
local  aaent  thereof ;"  the  italicized  words,  as  well  as  the  supei-aaded 
definition  of  them,  having  been  introduced  as  an  isLmendment  by  the 
act  of  March  16,  1875. 

If  it  be  a  foreign  corporation,  service  must  be  made  upon  its 
president,  treasurer,  or  secretary  found  within  the  State,  and  is  suffi- 
cient when  made  upon  the  other  corporate  officers  and  agents 
when  it  has  property  in  the  State,  or  the  cause  of  action  arose  therein, 
or  the  plaintiff  resides  in  the  State.  These  provisions  apply  to  cor- 
porations generally,  but  there  are  others  applicable  specially  to  in- 
surance companies,  unnecessary  in  this  connection  to  be  noticed. 
Acts  1883,  ch.  57. 

The  enactment  from  which  we  have  recited,  though  primarily 
intended  as  a  regulation  in  the  institution  of  a  civil  action,  is  equally 
appropriate  in  a  criminal  action,  and  its  terms  are  sufficiently  com- 
prehensive  to  embrace  both.  The  former  initial  step  was  by  sum- 
mons and  not  by  camas^  as  was  necessary  when  tne  hod>  or  skrt. 
offender  was  a  natural  person ;  and  this  from  necessity, 
as  a  corporation  has  no  oodily  existence  capable  of  being 
taken  into  custody  by  the  officer,  and  could  only  be^ 
reached  by  a  mandate  directed  to  it  and  served  upon  its  principal 
officer. 
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A  corporation  having  existence  only  as  a  legal  conception,  and 
incapable  of  being  present  in  court  except  as  represented  by  attor- 
ney,  wonld  seem,  from  its  nature,  to  be  subject  to  the  same  proces 
in  criminal  and  civil  actions,  and  we  see  no  reason  why  it  should 
not  be. 

We  find  this  view  taken  by  the  Supreme  Court  of  New  Hamp- 
shire in  Railroad  v.  State,  32  N.  H.  215,  where  it  expressly  de- 
cided, under  legislation  essentially  similar  to  our  own  in  this  feature, 
that  a  summons  is  the  only  process  that  can  issue  a£:ainst  a  corpora- 
tion  to  compel  it  to  appear  and  answer  to  an  indigent,  the  Zm- 
mon  law  not  being  there  in  force. 

In  our  case  no  summons  issued,  and  the  delivery  of  a  copy  of  the 
bill  of  indictment  to  its  local  agent  could  have  no  more  effect  than 
a  delivery  of  a  copy  of  a  complaint  in  a  civil  action  would  have, 
without  an  accompanying  mandate  from  the  court,  and  in  both 
the  act  would  be  inoperative  and  meaningless  for  any  legal  purpose. 

If  the  appeal  could  be  entertained,  we  should  have  no  hesitation 
in  affirming  the  ruling  of  the  judge  in  his  refusal  to  proceed  with 
the  trial,  until  it  is  made  to  appear  that  the  proper  process  has  been 
served  on  the  defendant. 

The  appeal  is  dismissed,  and  this  witl  be  certified,  that  the  cause 
may  proceed  in  the  court  below  where  it  is  pending. 

jPer  Ottrimn. — Appeal  dismissed. 

Service  of  Notice  on  Director  of  Lien  by  Material-man  It  Valid. — Under 
the  provisions  of  **  An  act  to  secure  pay  to  persons  performiag  labor  or  fur- 
nishing materials  in  constructing  railroads,''  passed  m  Ohio,  March  81,  1874, 
which  provides  that  ''any  person  performing  said  labor  or  fumishiug  said 
materials,  who  has  not  been  paid  therefor,  shall  serve  a  notice  in  writing 
upon  the  secretary  or  other  officer  or  agent  of  said  railroad  company,  stating 
in  said  notice  the  kind  and  amount  of  materials  furnished,  etc"  The  service 
of  such  notice  upon  a  director  of  the  railway  company  to  be  affected  by  it 
is  sufficient. 

**It  seems  clear  to  us,"  say  the  court,  ''upon  both  reason  and  authority, 
that  its  desiffn  was  to  facilitate  the  methods  by  which  the  laborers  and  ma- 
terial-men chiefly  affected  by  it  are  to  secure  their  claims,  by  charging  the 
companies  with  them,  and  is  entitled  to  such  reasonable  and  liberal  con- 
struction as  will  best  carry  on  its  purpose.  Railway  Co.  e.  Cronin,  88  Ohio  St. 
127 ;  Barnes  v,  Thompson,  2  Swan  (Tenn.),  315 ;  Buck  e.  i^rian,  2  How.  (Miss.) 
880,  Phillips  Mech.  Liens,  Sec.  16.  There  certainly  was  a  literal  compUanoe 
with  its  requirements.  When  we  reflect  that  '  the  corporate  powers,  busi- 
ness, and  property  of  [railway]  corporations  must  be  exercised,  conducted, 
and  controlled  by  the  board  of  directors*  (sec.  8248  Rev.  Stat.),  we  cannot 
question  that  a  director  of  such  company  is  an  officer  of  it. 

"  We  are  at  liberty  to  suppose,  also,  thatadirectorof  a  railway  corporation 
is  one  who  is  sufficiently  interested  in  its  affairs  to  see  to  it  that  any  fact 
which  comes  to  his  notice,  affecting  his  company,  will  with  promptness  be 
brought  to  the  knowledge  of  the  latter.  To  hold  that  class  of  persons 
who  are  chiefly  affected  by  this  provision  to  a  strict  rather  than  liberal  con- 
struction of  it  would  tend  rather  to  defeat  than  to  effectuate  it.  Service  of 
s^ch  notice  on  a  director  of  the  railway  company  was  good,  although  such 
director  did  not  appear  to  have  been  chargea  with  the  management  of  the 
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pftrticlar business  concerning  which  his  company  was  sought  to  be  charged.'* 
Scioto  Valley  R.  R.  Co.  v.  McCoy,  *  Ohio,  October,  1884. 

Venue  of  Actions  against  Corporations. — Section  16  of  article  XII.,  Cal- 
ifornia Constiiution,  providing  that  **  a  corporation  or  association  may  be 
sued  in  the  county  where  the  contract  is  made  or  is  to  be  performed,  or  where 
the  obligation  or  liability  arises  or  the  breach  occurs,  or  m  the  county  where 
the  principal  place  of  business  of  such  corporation  is  situated,  subject  to  the 
power  of  the  court  to  change  the  place  of  trial  as  in  other  cases,"  is  applica- 
ble to  actions  arising  from  torts  as  well  as  from  contracts.  Such  provision 
is  not  in  conflict  with  the  Fourteenth*  Amendment  to  the  Constitution  of  the 
United  States.    Lewis  «.  South,  Pac.  R.  R.  Co.,*  California,  Dec.  9,  1884. 


OouisrrT  or  Leayenwobth 

V. 

Ohioago,  Eook  Islakd  and  Paoifio  B.  B.  Co.  et  al. 

(Advance  Ocue,  U.  8.  6,  (7.,  W,  D.  Mmouri,    1885.) 

The  consolidation,  on  August  16,  1871,  of  the  Chicago  &  Southwestern 
R.  R  Co.,  and  the  Atchison  Branch  Co.  was  valid,  and  the  corporation 
thus  formed  succeeded  to  the  rights,  the  property,  and  the  obligations  of  the 
Chicago  &  Southwestern  Co.,  created  by  the  consolidation  of  September, 
1869,  and  it  is  the  proper  party  to  represent  all  the  interests  of  all  the  stock- 
holders of  which  it  was  composed,  including  the  county  of  Leavenworth  as 
a  stockholder.  . 

Where  the  other  essential  provisions  of  the  act  authorizing  railroad  com- 
panies within  the  State  of  Missouri  to  consolidate  are  complied  with,  such 
consolidation  will  not  be  held  void  simply  because  there  is  no  evidence  that 
the  companies  each  filed  with  the  Secretary  of  State  a  resolution  accepting 
the  provisions  of  the  act  passed  by  a  majority  of  the  stockholders,  at  a  meet- 
ing called  for  the  purpose  of  considering  the  same,  or  because  there  is  no 
evidence  of  the  meeting  of  the  stockholders  of  the  companies  separately,  ex- 
cept such  as  may  be  implied  from  the  certified  copy  of  the  articles  of  agree- 
ment of  the  consolidation  duly  filed  in  the  Secretary's  office. 

The  foreclosure  proceedings  in  the  circuit  court  for  the  district  of  Iowa, 

and  sale  of  the  Chicago  &  g^uth  western  R.  R.  Co,  Jidd  valid. 

* 

In  Eqnity. 

John  F.  DiUorij  Damd  Dudley  Fields  M.  Kuetzner^  Tennj/y 
Flower  dk  Ora/tty^  and  Flower^  Rerny  cfe  Cfregory  for  complainant. 

Tho8,  F.  Wuhrow  and  ShamJdvn,y  Low  &  McDougal  for  de- 
fendants. 

MiT.T«KR,  J. — The  county  of  Leavenworth,  a  mnnicipal  corporar 
tion  of  the  State  of  Kansas,  brings  this  bill  in  chancery  against 
the  Chicago,  Kock  Island  &  Pacific  B.  B.  Co.,  a  corporation 
existing  under  the  laws  of  the  States  of  Illinois  and  Iowa,  and 
against  other  corporations  and  persons  interested  in  the  matter  i^ 
controversy.    There  are  in  the  case  as  submitted  an  original  and 
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amended  bill,  answers  to  these  bills  by  the  Kock  Island  Co.,  and 
replications;  a  large  amount  of  testimony,  consisting  of  records 
of  other  suits,  documents,  and  transcripts  of  numerous  papers,  and 
many  pages  of  depositions  of  witnesses ;  and  the  whole  matter  hav- 
ing been  very  fully  arsued  and  considered,  as  far  as  I  have  time  to 
do  so,  I  proceed  to  give  the  views  which,  in  my  opinion,  must 
govern  the  case.  The  history  of  the  transactions  out  of  which  the 
controversy  arises  may  be  stated  as  to  its  important  elements  as 
follows : 

The  Platte  City  &  Fort  Des  Moines  R.  R.  Co.  was  a  corpo- 
ration organized  and  existing  under  a  special  charter  granted 
by  the  legislature  of  the  State  of  Missouri,  approved  January  4, 
1860,  for  the  purpose  of  constructingand  operating  a  railroad,  to 
commence  at  a  point  on  the  Missouri  Kiver  opposite,  or  nearly  op- 
posite, the  city  of  Leavenworth,  Kansas,  and  run  thence  north- 
easterly to  a  point  on  the  State  line  between  Missouri  and  Iowa,  in 
facw.  the  dil-ection  of  Fort  Des  Moines.     The  capital  stock 

of  this  company  was  fixed  by  its  charter  at  $3,000,000,  of  which 
Leavenworth  county,  on  or  about  April  2,  1867,  subscribed  and 
paid  for,  at  par,  $300,000.  The  name  of  the  company  was  after- 
wards lawfully  changed  to  the  Leavenworth  <fe  Des  Moines  R.  R. 
Co.,  and  later  to  the  Chicago  &  Southwestern  R.  R.  Co.  Such 
changes,  however,  were  merely  of  name,  and  without  prejudice 
to  the  rights  of  stockholders  in  such  original  company.  This 
company  was  also  authorized  by  law  to  build  a  branch  road  from 
some  point  on  the  main  line  to  a  point  on  the  north  line  of  Mis- 
souri, in  the  direction  of  Ottumwa,  Iowa.  On  or  about  the  twelfth 
day  of  May,  1869,  a  coi'poration  was  duly  formed  under  the  general 
laws  of  Iowa,  and  called  the  Chicago  &  Southwestern  R.  K.  Co. 
in  Iowa,  for  the  ostensible  purpose  of  building  and  operating  a 
railroad  from  Washington,  in  Iowa,  southwesterly,  to  meet  the  road 
of  said  Chicago  <fe  Southwestern  R.  R.  Co.,  chartered  in  Missouri, 
at  the  State  line  between  Iowa  and  Missouri.  The  capital  stock 
of  this  Iowa  corporation  was  fixed  in  the  articles  of  incorporation 
at  $3,000,000 ;  and  it  was  provided  in  said  articles  ^^  that  in  the 
C0K80LIDAT10H  Gvcut  of  thc  cousolidatiou  of  this  corporation  with  the 
rT  r  of  %y^ji  Chicago  &  Southwestern  R.  R.  in  Missouri,  the  com- 
S.^r.^ot'^mo!  psuiy  m  which  the  two  companies  may  be  consolidated 
SEPT.  25, 1889.  q]x^]\  have  the  power  to  subject  the  said  corporation  to 
such  amount  of  indebtedness  or  liability  as  the  board  of  directors 
may  deem  necessary,  not  exceeding  however,  six  millions  of  dol- 
lars." On  the  twenty-fifth  day  of  September,  1869,  these  two  com- 
panies adopted  articles  of  consolidation  and  became  one  company, 
under  the  name  The  Chicago  &  Southwestern  R.  R.  Co.,  for  the 

furpose  of  building  a  railroad  from  Washington,  in  the  State  of 
owa,  to  the  Missouri  River,  in  the  State  of  Missouri,  at  a  point 
nearly  opposite  to  the  city  of  Leavenworth,  in  the  State  of  Kansas. 


CONSOLIDATION — RE  VIE  W — FRAUD.  63 

In  the  proceedings  which  resulted  in  .this  act  of  consolidation  the 
county  of  Leavenworth,  as  one  of  the  stockholders  in  the  Chica^ 
&  Southwestern  E.  R.  Co.  of  Missouri,  was  represented  by  its  duly 
appointed  agent,  who  gave  his  assent  to  the  consolidation. 

Although  there  are  m  both  the  original  and  amended  bills  some 
suggestions  impeaching  the  validity  of  this  consolidation,  counsel 
for  plaintiff,  in  the  or^  argument,  made  no  such  charge,  and,  as  I 
understood,  disclaimed  su3i  a  proposition.  On  the  nrst  day  of 
October,  five  days  after  this  consolidation,  the  new  company  en- 
tered into  a  contract  with  the  Chicago  &  Bock  Islana  K.  B. 
Co.,  whereby  it  agreed  to  issue  its  bonds  to  the  c.  *  s.  w.  r.  r. 
amount  of  five  minions  of  dollars,  payable  30  years  SJc.^r^'l*"?! 
after  date,  bearing  interest  at  the  rate  of  7  per  cent  ^^^hSwm 
per  annum,  for  which  coupons  were  to  be  attached  to  ^™««^ 
the  bonds;  the  whole  to  be  secured  by  a  mortgage  on  its  line  of 
road  from  Washington,  in  Iowa,  to  the  Missouri  iliver.  In  consid- 
eration that  the  proceeds  of  these  bonds  should  be  placed  in  the 
hands  of  the  Rock  Island  Co.,  and  certain  advantages  secured 
to  that  company  by  the  contract,  in  the  way  of  connection  and  run- 
ning arrangement  between  the  two  companies  and  their  roads,  the 
Kock  Island  Co.  agreed  to  indorse  these  bonds,  and  out  of  the 
proceeds  of  their  sale  to  pay  the  interest  on  all  of  them  until  the 
new  road  was  constructed  and  turned  over  to  the  company. 

In  pursuance  of  this  agreement  the  Southwestern  Company 
issued  its  bonds  to  the  amount  of  $5,000,000,  and  placed  them  in 
the  possession  of  the  Bock  Island  Company,  and  on  the  sixth  day 
of  October,  1869,  made  and  delivered  to  defendants  David  Dows, 
Frederick  S.  Winston,  and  Calvin  F.  Burnes  a  deed  of  trust  upon 
their  entire  line  of  road  from  Washington,  in  Iowa,  to  the  Mis- 
Bouri  Biven  to  secure  payment  of  these  bonds  and  interest  as  agreed. 
The  Bock  Island  Company  indorsed  the  bonds,  and  sold  sbcohd  ooh- 
them  in  open  market,  or  paid  them,  with  its  guaranty  a&^a'wfR.iL 
.  on  them,  to  the  contractors  who  built  the  road.  On  SSch  ArofSil 
the  sixteenth  day  of  August,  1871,  articles  of  consoli-  ^^* 
dation  were  signed  between  this  Chicago  &  Southwestern  B.  B. 
Co.  and  another  company  organized  under  the  laws  of  the  State  of 
Missouri  by  the  name  of  the  Atchison  Branch  of  the  Chicago  & 
Southwestern  Company,  which  was  authorized  to  construct  a  road 
from  a  point  on  the  east  bank  of  the  Missouri  Biver  opposite  the 
city  of  Atchison,  in  the  State  of  Kansas,  to  some  point  on  the 
Chicago  &  Southwestern  B.  B.  between  Flattsburgh  and  Camden 
Point,  in  Missouri.  These  articles  of  consolidation  were  duly  filed 
in  the  office  of  the  Secretary  of  State  of  the  State  of  Missouri  accord- 
ing to  the  law  of  that  State ;  and  it  may  be  stated  that,  in  all  opera- 
tions, contracts,  and  proceedings  subsequent  to  that  time,  in  which 
the  Chicago  &  Southwestern  K.  B.  Co.  is  spoken  of,  or  takes  part, 
it  is  this  second  consolidated  company  that  is  meant. 
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The  validity  of  this  conBoUdation  is  assailed  by  plaintifE  on  the 

f ground  that  it  is  void  by  reason  of  its  failure  to  conform  to  the 
aws  of  Missouri,  and  one  of  the  principal  issues  raised  in  the  case 
is  on  this  proposition.  The  plaintiff  in  its  prayer  for  relief  asks 
that  this  supposed  consolidation  be  declared  null  and  void,  and 
other  important  relief  is  founded  on  this  asserted  invalidity. 

The  road  after  several  years  was  completed,  and  the  money  with 
which  this  was  done  was  mainly  raised  by  the  sale  of  the  bonds  of 
the  Southwestern  Company,  indorsed  by  the  Rock  Island  Com- 
pany, and  the  Kock  Island  Company  paid  the  interest  on  the  bonds 
as  it  had  assumed  to  do.  The  possession  of  the  road  as  it  became 
fit  for  use  was  taken  by  the  Bock  Island  Company,  so  that  when 
it  was  completed  so  as  to  be  used  from  one  end  to  the  other,  it  was 
found  in  possession  and  use  of  that  company,  and  so  remained  for 
two  or  three'years  afterwai*ds.  The  Kock  Island  Company  says  in 
its  answer  that  it  paid  the  interest  on  the  bonds  out  of  the  sale  of 
the  bondfi  themselves,  according  to  the  contract,  until  the  road  was 
finished,  and  after  this  it  paid  it  out  of  its  own  money  by  reason  of 
its  obligation  as  guarantor  or  indorser  of  the  bonds.  After  inter- 
est had  thus  accrued  and  been  paid  in  this  latter  mode  to  the 
amount  of  a  million  of  dollars,  according  to  its  statement,  it  made 
o.,R.Lftp.R.  application  to  the  trustees  m  the  deed  of  trust  for  a 
foreclosure  under  the  provisions  of  that  deed  on  ac- 
count of  the  default  of  the  Southwestern  Company  in 
paying  this  interest.  The  trustees  accordingly  brought 
such  a  suit  in  the  circuit  court  of  the  United  States  for  the  district 
of  Iowa,  where  a  decree  was  rendered,  and  a  sale  of  the  South- 
western road  was  made  to  a  corporation  or^nized  under  the  laws 
of  Iowa  for  the  purchase  of  the  road.  Under  this  sale  a  deed  was 
made  to  that  company  by  the  Chicago  &  Southwestern  R,  B.  Co. 
by  order  of  the  court,  and  the  deed  and  sale  confirmed.  To  that 
suit  of  foreclosure  the  Chicago  &  Southwestern  R.  R,  Co.  and  the 
Chica^,  Kock  Island  &  Pacific  K.  K.  Co.  and  others  were  made 
defendants,  and  the  two  companies  appeared  by  counsel. 

After  the  second  consolidation,  in  which  the  Atchison  Branch 
come  into  the  Southwestern  Company,  that  company  issued  bonds 
to  raise  money  for  the  construction  of  this  Atchison  Branch,  and  a 
mortgage  or  deed  of  trust  was  made  to  secure  the  payment  of 
these  bonds,  which  was  a  first  mortgage  on  the  Atchison  Branch, 
and  a  second  mortgage  on  the  remainder  of  the  consolidated  com- 
co!woM>AwoH  pany's  road.  The  trustees  in  this  mortgage  were  made 
R.  BlwiTHFinu  defendants  in  the  foreclosure  suit,  and  the  holders  of 
GLosuRBBAuf^  thc  bouds  SO  secured  were  afterwards,  on  motion,  ad- 
mitted to  defend  for  their  interest  in  the  suit.  After  the  sale  of 
the  road  under  the  decree  and  its  purchase  by  the  new  organiza- 
tion, which  was  called  the  Iowa  Southern  &  Missouri  Northern 
B.  B.  Co.,  that  company  entered  into  a  consolidation  with  the  Chi- 
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cago,  Keck  Island  &  Pacific,  which  consolidation  included  other 
roads  or  pieces  of  roads  built  under  the  auspices  of  the  Kock  Island 
Conipany,  all  of  which  were  now  consolidated  under  the  name  of 
the  Chicago,  Kock  Island  &  Pacific  R.  B.  Co.,  which  is  the  prin- 
cipal defendant  in  this  suit. 

This  suit  of  the  Oonnty  of  Leavenworth  is  founded  on  the  prop- 
ositioti  that  the  attempted  consolidation  of  the  Chicago  &  8outn- 
western  Company  witn  tne  Atchison  Branch  Company  is  utterly 
Toid ;  and  as  the  real  Southwestern  Company,  which  issued  the 
bonds  and  made  the  mortgage  on  which  the  foreclosure  suit  and 
sale  were  based,  was  never  served  with  process  or  appeared  in  that 
suit,  this  decree  and  foreclosure  sale  ai*e  also  void.  As  the  real 
Southwestern  Company,  which  gave  this  mortgage,  re-  corboudatioii 
fuses  to  take  any  steps  to  assert  its  rights,  the  County  SLnSro^To^M 
of  Leavenworth,  as  one  of  its  stockholders,  comes  for-  ^**°** 
ward  on  behalf  of  itself  and  other  stockholders  to  do  so,  and  prays 
that  the  decree  and  sale  under  the  proceedings  in  the  Iowa  circuit 
court  be  set  aside  and  held  for  naught,  as  well  as  the  pretended 
second  consolidation.  Should  this  second  consolidation  be  held 
valid,  then  it  asks  that  the  sale  of  the  road  under  that  decree  and 
the  decree  itself  be  set  aside  and  held  for  naught,  on  the  ground 
of  fraud  and  abuse  of  trust  by  the  Bock  Island  Company,  for 
reasons  which  will  be  more  particularly  stated  hereafter. 

It  will  thus  be  seen  that  tne  first  question  to  be  decided  by  the 
court  is  whether  the  second  consolidation — namely,  that  with  the 
Atchison  Branch  Company,  is  void ;  so  void  that  no  such  companv 
as  this  second  consolidated  company  had  or  has  an  existence  wnicn 
made  it  capable  of  doing  any  business  whatever,  and  especially  of 
sustaining  as  a  defendant  in  a  court  of  justice  the  suit  to  foreclose 
the  mortgage  ^ven  by  the  first  consolidated  company  ;  for  it  is  ob- 
vious that  if  this  second  consolidated  company  was  not  the  le^al 
owner  of  the  Chicago  &  Southwestern  R.  K.,  and  was  not  liable 
for  the  bonds  and  mortgage,  then  no  company  was  before  the  court 
whi(ih  foreclosed  that  mortgage  which  had  any  interest  in  the  road, 
or  was  under  any  obligation  to  defend  the  suit.    As  we  have  al- 
ready stated  that  the  first  consolidated  company  was  not  before  that 
court  at  all,  nor  represented  in  the  proceedings,  except  as  it  was 
a  part  of  the  second  consolidated  company,  it  would  therefore 
follow  that  the  foreclosure  proceedings  are  void  as  to  the  real  Chicago 
&  Southwestern  Coinpany ;  the  sale  of  its  road  is  void,  and  the  con- 
solidation with  the  Chicago  &  Bock  Island,  as  transferring  the 
ownership  of  that  road,  is  ineffectual ;  and  the  real  Southwestern 
Ciompany,  under  the  first  consolidation,  is  still  in  existence,  is  the 
legal  owner  of  the  road,  and  has  a  right  to  pay  the  overdue  interest 
on  its  bonds,  and  to  take  possession  of  it. 

The  question  here  presented  most  be  decided  bv  a  reference  to 
the  laws  of  the  State  of  Missouri  authorizing  such  consolidation.. 

22  A.  A  E.  R  Gas.— 5 
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There  were  two  statntee  in  existence  in  Missouri  anthorizing  the 
consolidation  of  railroad  companies  on  the  eleventh  day  of  AugQ&t, 
1871,  when  this  consolidation  was  attempted.  The  first  of  tii&e 
was  approved  March  2, 1869,  and  is  found  in  the  Session  Laws  of 
the  legislature  of  that  year,  page  75.  This  statute  provides  for 
consolidation  between  corporations,  one  of  which  is  oi^ganized  under 
another  State  and  one  under  the  State  of  li&sonri,  wbo^e 

MmOUBI     STAT-  •  t  y  v-111' 

otbbujlthioto  respective  roads  meet  and  connect  at  the  boundary  Une 
ooimouDATioH.  ^j  those  States.  The  consolidation  in  question  was  no- 
made  under  this  law,  because  both  companies  were  Missouri  cor- 
porations, and  the  roads  united  within  the  limits  of  that  State. 
Another  statute,  however,  approved  March  24, 1870  (Laws  Twenty- 
fifth  Assembly,  Adjoumea  Session,  p.  89),  authorized  railroad 
companies  in  the  State  owning  railroads  constructed  wholly  or  in 
part  to  consolidate.  And  it  is  under  this  statute  that  the  consolidi- 
tion  in  question  was  attempted.  And  as  the  validity  of  this  at- 
tempted consolidation  must  be  determined  by  a  careful  considen- 
tion  of  this  statute  in  connection  with  what  was  done  under  it,  tLe 
first  section  of  it,  which  is  all  that  relates  to  this  subject,  is  hen 
copied  verha^m  : 

^^  Section  1.  Any  two  or  more  railroad  companies  in  this  State, 
existing  under  either  general  or  special  laws,  and  owning  railroads 
constructed  wholly  or  in  part,  wnich,  when  completed  and  con- 
nected, will  form,  in  the  wnole  or  in  the  main,  one  continuous  line 
of  railroad,  are  hereby  authorized  to  consolidate,  in  the  whole 
or  in  the  main,  and  form  one  company,  owning  and  controUing 
such  continuous  line  of  road,  with  all  the  powers,  rights,  privi- 
leges, and  immunities,  and  subject  to  all  the  obligations  and 
liabilities  to  the  State,  or  otherwise,  which  belonged  to  or  rested 
upon  either  of  the  companies  making  such  consolidation,  h 
order  to  accomplish  such  consolidation,  the  companies  interested 
may  enter  into  contract,  fixing  the  terms  and  conditions  thereof, 
which  shall  first  be  ratified  and  approved  by  a  majority  in 
interest  of  all  the  stock  held  in  each  company  or  road  proposing 
to  consolidate,  at  a  meeting  of  the  stocknolders  regularly  called 
for  the  purpose,  or  by  the  approval,  in  writing,  of  the  persons  or 
parties  nolding  and  representing  a  majority  of  such  stock.  A 
certified  copy  of  such  articles  of  agreement,  with  the  corporate 
name  to  be  assumed  by  the  new  company,  shall  be  filed  with  the 
secretary  of  state,  when  the  consolidation  shall  be  considered  duly 
consummated,  and  a  certified  copy  from  the  office  of  the  secretary 
of  state  shall  be  deemed  conclusive  evidence  thereof.  The  board 
of  directors  of  the  several  companies  may  then  proceed  to  car^ 
out  such  contract  according  to  its  provisions,  calhng  in  the  certifi- 
cates of  stock  then  outstanding  in  the  several  companies  or  roads, 
and  issuing  certificates  of  stock  in  the  new  consolidated  company 
under  su(£  corporate  name  as  may  have  been  adopted :  providea. 
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however,  that  the  foregoing  provisions  of  this  section  shall  not  be 
construed  to  authorize  the  consolidation  of  any  railroad  companies 
or  roads,  except  when  by  snch  consolidation  a  continuous  une  of 
road  18  secured,  running,  in  the  whole  or  in  the  main,  in  the  same 
general  direction ;  and  provided  it  shall  not  be  lawful  for  said  roads 
to  consolidate,  in  the  whole  or  in  part,  when  by  so  doin^  it  will 
deprive  the  public  of  the  benefit  of  competition  between  said  roads. 
And  in  case  anv  such  railroad  companies  shall  consolidate  or  at- 
tempt to  consolidate  their  roads  contrary  to  the  provisions  of  this 
act,  such  consolidation  shall  be  void,  and  any  person  or  party  ag- 
grieved, whether  stockholders  or  not,  may  bring  action  against  them 
in  the  circuit  court  of  any  county  through  which  said  road  may 
pass,  which  court  shall  have  jurisdiction  m  the  case  and  power  to 
restrain  by  injunction  or  otherwise.     And  in  case  any  railroad  in 
this  State  shall  hereafter  intersect  any  such  consolidated  road,  said 
road  or  roads  shall  have  the  right  to  run  their  freight  cars  without 
breaking  bulk  upon  said  consolidated  road,  and  such  consolidated 
roads  shall  transact  the  business  of  said  intersecting  or  connecting 
road  or  roads  on  fair  and  reasonable  terms,  and  the  same  may  be. 
enforced  by  appropriate  legislation.     Before  any  railroad  compa- 
nies shall  consolidate  their  roads  under  the  provisions  of  this  act, 
they  shall  each  file  with  the  secretary  of  state  a  resolution  accept- 
ing   the    provisions  thereof,   to  be  signed    by  their  respective 
presidents,   and   attested   by  their  respective   siecretaries,   under 
the  seal  of  their  respective  companies,  which  resolution  shall  have 
been  passed  by  a  majority  vote  of  the  stock  of  each  at  a  meeting 
of  the  stockholders  thereof  to  be  called  for  the  purpose  of  consider- 
ing the  same." 

A  certified  copy  of  the  articles  of  agreement  under  which  the 
consolidation  was  effected,  with  the  corporate  name  of  the  new 
company,  was  duly  filed  with  the  secretary  of  state  as  this  law  re- 
quires. But  there  is  no  evidence  in  this  record  of  the  filing  with 
the  secretary  of  state,  by  each  of  the  companies  so  consolidated,  of 
a  resolution  accepting  the  provisions  of  the  act  passed  by  a  majority 
of  the  stockholders  at' a  meeting  of  stockholders  called  ^o 
for  the  purpose  of  considering  the  same,  nor  is  there 
any  evidence  of  such  meeting  of  the  stockholders  of 
the  companies  separately,  except  as  such  may  be  implied  from  the 
certified  copy  of  the  articles  of  agreement  of  consolidation  duly 
filed  in  the  secretary's  ofSce. 

Is  the  absence  of  any  evidence  of  these  meetings,  and  of  the  pas- 
sage of  the  resolutions  to  accept  the  provisions  of  the  act  by  the 
respective  companies,  fatal  to  the  creation  of  the  new  consolidated 
company,  when  all  other  requirements  of  the  statute  shall  have  been 
complied  with  f  It  will  be  observed  that  this  is  the  last  provision 
in  the  statute,  though  the  thing  ordered  to  be  done  is  one  of  the 
first  steps  required  in  the  process.    It  is  also  a  provision  which 
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may  well  be  held  to  be  directory,  and  designed  to  secnre  evidence 
that  each  of  the  companies  intending  to  consolidate  recognized  the 
statute  as  the  sole  authority  for  sach  consolidation,  and  their  obli- 
gation to  be  governed  by  its  provisions.  If  theother  essential  pro- 
visions of  the  act  were  comphed  with,  it  does  not  necessarilj^^  follow 
that  tlie  whole  proceeding  would  be  void  for  a  failure  to  comply 
with  this  direction  of  the  act. 

It  is  argued,  however,  that  by  the  express  language  of  the  statute 
it  is  declared  that  ^^  in  case  any  such  railroad  companies  shall  con- 
solidate, or  attempt  to  consolidate,  their  roads  contrary  to  the  pro- 
visions of  this  act,  such  consolidation  shall  be  void ;  a^d  any  person 
or  party  aggrieved,  whether  stockholder  or  not,  may  bring  action 
agamst  them  in  the  circuit  court  of  any  county  through  which  such 
road  may  pass,  which  court  shall  have  jurisdiction  in  the  case  ;  and 
power  to  restrain  by  injunction  or  otherwise."  .  This  sentence  does 
not  come  after  but  before  the  provision  concerning  the  resolutions 
accepting  the  law  under  which  consolidation  is  made.  In  the 
orderly  succession  of  ideas,  this  concerning  accepting  the  provisions 
of  the  statute  was*  not  in  the  mind  of  the  draughtsman  when  the 

I)rovision  n^aking  the  consolidation  void  was  penned.     On  the  other 
land,  the  limitation  that  the  companies  wnich  are  authorized  to 
consolidate  are  only  those  whose  roads  when  united  ^^  will  form  in 
the  whole  or  in  the  main  one  continuous  line  of  road,'*  and  that 
this  authority  ^^  shall  not  be  construed  to  authorize  the  consolidation 
of  any  railroad  companies  or  roads  except  when,  by  such  con- 
solidation, a  continuous  line  of  road  is  secured,  running  in  the 
whole  or  in  the  main  in  the  same  general  direction,  .  .  .  and  it 
shall  not  be  lawful  for  said  roads  to  consolidate,  in  the  whole  or 
in  part,  when  by  so  doing  it  will  deprive  the  public  of  the  benefit 
of  competition  between  such  roads," —  immediately  precedes  the 
declaration  that  any  attempt  to  consolidate  contrary  to  the  pro- 
visions of  the  act  shall  be  void.    It  is  the  consolidation  of  sudi 
roads  as  do  not  form  when  so  consolidated  one  continuous  line,  but 
may  be  made  up  of  parallel  and  competing  lines,  which  is  forbid- 
den and  declared  to  be  void. 

The  language  of  the  remedy  prescribed  by  the  statute  indicates 
that  it  is  for  the  violation  of  this  principle  that  it  is  given.  The  conrt 
of  the  county  in  which  the  road  lies,  or  through  which  it  passes, 
not  that  where  the  company  has  its  organization  or  offices,  shall  haTe 
jurisdiction,  and  the  remedy  shall  be  to  restrain  the  company  by 
injunction  or  otherwise.  It  is  the  continuity  or  parallelism  of  tl)e 
roads,  the  benefit  of  competition  by  roads  between  the  same  points, 
which  is  to  be  secured.  And  it  is  clear  that  the  legislature  was  not 
80  much  interested  about  the  companies,  and  their  amalgamation 
STAwra^  p£i  ^^^  ^°®  companv,  as  they  were  that  rival  roads  and 
Hnow  OF  ««'  competing  roads  snould  not  be  consolidated  and  brought 
mSa^aiS^'  Under  the  same  control.    I  doubt  very  much  whether 
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the  legislature  intended  to  declare  that  even  for  a  violation  of  this 
principle,  mnch  less  of  any  of  the  other  mere  details  of  the  mode 
of  accomplishing  a  consolidation,  it  should  be  absolutely  void,-^ 
void  ah  inUiOy  void  everywhere  and  under  all  circumstances, — but 
only  as  the  word  "  void "  is  so  often  used  in  legislation  and  in 
written  agreements  that  it  should  be  voidable.  That  if  on  investi- 
gation the  roads  were  of  that  character  which  the  statute  forbade  to 
be  consolidated,  the  proper  court  could  so  declare,  and  annul  and 
avoid  the  consolidation.  This  is  the  more  reasonable,  as  the  paral- 
lelism or  competing  character  of  the  two  roads,  if  it  were  disputed, 
could  only  be  satisfactorily  ascertained  by  a  judicial  investigation, 
and  it  could  not  be  permitted  that  any  man  who  wished  to  do  so 
conld  assume  for  himself  that  the  consolidation  was  void,  and  act 
accordingly.  Without  the  aid  of  the  statute,  if  the  legislature,  or 
the  governor,  or  the  attorney-general  of  the  State  believed  the  roads 
were  not  such  as  the  law  permitted  to  be  consolidated,  they  could 
by  the  institution  of  proper  proceeding  in  a  court  of  justice  have 
the  act  of  consolidation  annulled,  if  they  were  correct  in  their 
views.  This  statute  confers  the  right  of  any  person  aggrieved  by 
such  improper  consolidation  to  have  relief  by  application  to  the 
proper  court,  which  would  not  otherwise  exist. 

In  regard  to  the  acceptance  of  tlie  provisions  of  the  consolidation 
act,  to  be  filed  with  tlie  secretary  of  State,  this  is  eminently  a 
matter  between  the  State  and  the  corporations  whose  rights  are 
aSected ;  and  if,  on  a  failure  to  file  such  acceptance,  the  consolidation 
18  to  become  void,  it  is  the  privilege  of  the  State  to  en-  failumtofil* 
force  the  forfeiture  or  annulment,  and  not  of  every  rtoolution  af- 
private  person  who  shows  no  injustice  or  injury  done  state  ohlt. 
to  himself.  But,  if  this  were  more  doubtful  than  it  is,  it  appears 
to  me  that  the  proposition  hei*e  insisted  on  is  concluded  by  this 
language  of  the  act. 

"  A  certified  copy  of  such  articles  of  agreement  (for  consolida- 
tion), with  the  corporate  name  to  be  assumed  by  the  new  company, 
shall  be  filed  with  the  secretary  of  state,  when  the  consolidation 
shall  be  considered  duly  consummated,  and  a  certified  copy  from 
the  office  of  the  secretary  of  state  shall  be  deemed  conclusive  evi- 
dence thereof." 

This  certified  copy  from  the  secretary's  office  is  to  be  evidence 
of  something.  Let  us  consider  what,  and  its  effect  as  evidence.  (1) 
Of  what  is  it  to  be  a  copy  ?  Of  the  articles  of  agreement  for  con- 
solidation made  by  the  companies  to  be  consolidated,  not  of  all  tlia 
requirements  of  the  statute,  preliminary  or  otherwise.  (2)  What 
shall  it  prove  ?  That  thereafter  the  consolidation  shall  be  con- 
sidered duly  consummated.  There  is  no  ambiguitv  in  this.  It 
shall  be  evidence  that  the  consolidation  has  been  pei*fected,  and  has 
resulted  in  the  creation  of  a  new  corporation,  whose  name  is  to  be 
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found  in  this  certified  copy.  (3)  What  is  the  effect  of  this  evi- 
dence }  The  statnte  says  it  shall  be  conclnsive.  It  is  not  neeessaiy 
here  to  hold  that  in  a  direct  proceeding  on  the  part  of  the  State  to 
have  a  declaration  of  the  nuUitv  of  snch  a  consolidation,  no  evi- 
dence can  be  received  to  impeach  the  validity  of  the  original  act  of 
consolidation.  It  is  my  opinion  that  in  such  case  the  certified  copy 
from  the  secretary's  ofiice  would  not  be  conclusive  hut prifna/acie 
evidence. 

But  what  is  meant,  and  what  is  reasonable,  is  that  when  a  cor- 
poration so  organized  comes  into  a  court  of  justice,  eitlier  as 
plaintiff  or  de^ndant,  in  a  contest  with  individuals  or  other  cor- 
porations in  regard  to  any  matter  affecting  its  rights,  its  powers,  its 
CBarmcAn  or  authority  to  make  conti*acts,  to  sue  or  to  be  sued,  the  pro- 
duction of  the  paper  mentioned  shall  end  all  inquiry  into 

its  existence  as  a  corporation,  with  such  powers  as  the 

BouDATioii.  2|^^  confers  on  it.  It  would  be  burdensome  in  the 
extreme,  a  hardship  altogether  unnecessary  to  any  proper  purpose, 
to  require  of  a  corporation  doing  an  immense  business  to  prove,  in 
everv  controversy  it  may  have  growing  out  of  that  business,  that 
all  the  steps  which  the  law  directs  for  the  consolidation  proceedings 
have  been  strictly  complied  with.  The  hardship  would  be  as  gi-eat 
on  those  who  sue  it  for  violated  duty  of  contract,  or  otherwise,  to 
be  required  to  prove  in  the  same  manner  the  existence  of  the  cor- 
poration which  they  bring  into  court. 

The  question  of  the  existence  of  this  corporation  arises  inciden- 
tally in  this  effort  of  the  county  of  Leavenworth  to  assert  the 
rights  of  another  company ;  and  though  the  bill  prays  that  the  con- 
solidation be  held  void,  it  is  not  the  State  which  makes  this  request 
or  institutes  or  controls  this  proceeding,  nor  is  the  proceeding  itself 
of  the  character  of  a  direct  suit  for  the  purpose  of  procuring  such 
a  decree,  which  would  bind  the  company  in  any  other  case.  I  am 
of  opinion  that  the  consolidation  of  August,  1871,  was  valid,  and 
that  the  corporation  thus  formed  succeeded  to  the  rights,  the  prop- 
erty, and  the  obligations  of  the  Chicago  &  Southwestern  Company, 
created  by  the  consolidation  of  September,  1869,  and  that  it  was 
the  proper  party  to  be  sued,  and  to  represent  all  the  interests  of  all 
the  stockholders  in  all  the  corporations  of  which  it  was  composed, 
including  the  county  of  Leavenworth  as  one  of  these  stockholders. 

Approaching,  now,  the  question  of  the  validity  of  the  proceed- 
ings m  the  circuit  court  of  the  United  States  for  the  district  of  Iowa, 
under  which  the  road  of  the  Southwestern  Company  was  sold,  and 
afterwards  became  part  of  the  new  system  of  consolidated  raih-oads 
held  by  the  new  corporation,  callea  the  Chicago,  Bock  Island  & 
Pacific  K.  K.  Co.  the  matter  is  much  simplified  by  the  fact  that 
that  court  had  jurisdiction  of  the  case, — jurisdiction  of  the  par- 
ties  plaintiff  and  defendant,  of   all  the  necessary  parties  to  the 
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relief  sonirht,  and  of  the  subject-matter  of  the  suit,  qujsbx  if  om 
ror  any  mere  error  of  that  court  m  its  decision  on  fortclobub* 
matters  of  law  or  fact  the  proper  remedy  was  by  ap-  othm.* 
peal,  and  one  of  the  parties  did,  as  to  its  own  interest,  take  such 
appeal  to  the  supreme  court  of  the  United  States,  which  affirmed 
tlie  decree.     Another  remedy  was  by  bill  of  review  asking  the 
same  court  to  reconsider  and  reverse  or  modify  its  decree  on  the 
same  or  on  newly-discovered  evidence.    This  course  has  not  been 
adopted,  and  it  admits  of  very  serious  doubt  whether  any  proceed- 
ing can  be  sustained  in  any  other  court,  the  purpose  of  which  is  to 
set  aside  the  decree  of  that  court  in  the  matter  of  which  it  had 
jurisdiction.    I  know  of  no  reason  why  the  suit  to  have  a  decree 
declaring  null  and  void  the  foreclosure  proceedings  of  that  court 
by  reason  of  any  fraud  in  its  procurement,  whether  it  be  legal 
fraud  implied  from  the  relations  of  the  parties,  or  actual  fraud 
practised  in  the  progress  of  the  case,  should  have  not  been  brought 
in  the  court  where  fliese  proceedings  were  had. 

Conceding,  however,  the  jurisdiction  of  this  court — the  circuit 
court  for  the  western  district  of  Missouri— to  ffrant  some  form  of 
relief  inconsistent  with  the  binding  efficacy  of  tne  decrees  of  the  cir- 
cuit court  for  the  district  of  Iowa,  let  us  inquire  on  what  grounds 
the  efficacy  of  those  decrees  is  denied.    Although  in  the  more 
enlarged  use  of  the  word  it  may  be  said  the  grounds  are  all  founded 
on  fraud,  they  present  in  reality  two  distinct  propositions,  namely : 
(1)  That  such  were  the  relations  of  the  trustees  in  the  mortgage 
to  the  Chicago,  Bock  Island  &  Pacific  Company,  at  whose  instance 
the  mortgage  was  foreclosed,  and  the  relations  of  those  trustees 
and  the  governing  officers  of  the  Rock  Island  Company  to  the 
debtor,  the  Southwestern  Company,  and  the  relation  of  that  teu«trm 
the  officers  of  both  these  companies  to  each  other,  and  Sf^M^ol; 
to  both  of  their  companies,  that  there  could  be  no  just  J; 
and  rightful  foreclosure  as  between  these  parties,  and 
that  the  action  of  the  trustees  in  the  mortgage  deed,  and  of  the 
Hock  Island  Companv,  as  moved  by  its  officera  in  promoting  the 
foreclosure,  was  a  violation  of  the  trust  reposed  in  all  these  parties, 
for  the  breach  of  which   the  whole  proceeding  must  be  held 
void. 

It  must  be  admitted  that  the  case  made  is  a  very  strong  one. 
One  of  the  trustees  of  the  mortgage  deed  was  a  director  m  the 
Rock  Island  Company ;  both  the  others  were  stockholders  in  it. 
The  president  of  the  Rock  Island  Companv  was  president  of  the 
Southwestern  Company.  A  majority  oi  the  directors  of  the 
Southwestern  Company  were  directors  in  the  Rock  Island  Com- 
pany. There  was  in  the  hands  of  the  president  of  the  Rock  Island 
Company  a  majority  of  the  stock  of  tne  Southwestern  Company. 
Tlie  attorney  who  appeared  and  represented  the  Southwestern 
Company  had  been  previously  in  the  employ  of  the  Rock  Island 
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Company,  and  the  attorneys  who  brought  the  foreclosure  suit  in  the 
name  of  the  trustees  were  afterwards  in  many  matters  attomeyfi 
for  tlie  Bock  Island  Company,  and  one  of  tlie  attorneys  of  the  Rock 
Island  Company  in  the  foreclosure  suit  was  at  the  time  a  director 
in  the  Soutn western  Company.  These  facts  do  not  look  well  on 
their  face,  and  if  there  is  any  evidence  of  any  actual  fraud  com- 
mitted in  the  progress  of  the  cajse,  they  are  persuasive  as  fihowing 
how  easily  it  could  have  been  made  successful. 

As  evidence  standing  alone  of  such  legal  fraud,  or  such  violation 
of  trust  as  will  render  the  whole  proceeding  void,  let  us  look  into 
Nor  tbat  at-  them  in  detail.  As  regards  the  attorneys,  it  can  hardly 
ft  s.  w.  H.  r!  be  admitted  as  an  impeachment  of  the  attorney  of  the 
8uiTWA»THKAT.  defcndaut  the  Southwestern  Company  that  he  had  been 
c.R.L&i\B.R.  or  was  afterwards  an  attorney  of  the  Eock  Island  Com- 
pany, nor  will  it  be  presumed  that  if  he  was  then  in  the  employ- 
ment of  the  Kock  Island  Company  in  other  matters,  he  did 
not  or  would  not  faithfully  represent  the  Southwestern  Compauy 
in  this  matter ;  and  his  cliaracter  repels  any  such  inference.  Kor 
does  the  fact  that  the  attorney  of  the  Bock  Island  Company  was 
a  director  in  the  Southwestern  Company,  though  the  interest  of  the 
two  companies  might  conflict,  preclude  him  from  acting  as  attorney 
for  the  former  company.  And  we  see  no  reason  why  the  men  then 
and  afterwards  attorneys  for  the  Rock  Island  Company  should  not 
represent  .the  trustees  in  the  mortgage,  as  there  was  no  conflict  of 
interest  between  the  trustees  and  the  Kock  Island  Company. 

In  reference  to  the  relations  of  the  officers  of  the  two  companies 
to  those  companies  and  to  each  other,  it  is  quite  apparent  that,  from 
the  consolidation  of  the  Iowa  and  the  Missouri  companies  on  the 
twenty-fifth  of  September,  1869,  and  the  contract  between  the  con- 
solidated company  and  the  Rock  Island  on  the  first  day  of  Octo- 
ber, the  purpose  of  the  Rock  Island  Company,  or  of  those  who 
had  its  control,  was  to  secure  and  retain  a  paramount  influence 
in  the  directory  of  the  Chicago  &  Southwestern.  And  in  point  of 
fact  it  cannot  be  doubted  that  it  did  obtain  and  exercise  at  times 
such  control.  "While  it  is  not  necessary  to  consider  that  the  pur- 
pose of  this  control  was  to  injure  the  Southwestern  Company,  but 
in  the  view  of  all  the  parties  it  was  to  advance  the  interest  oi  both 
companies,  it  is  certainly  true  that  the  primary  object  in  the  minds 
of  tliose  controlling  the  Rock  Island  Company  was  to  make  the 
other  road  a  subsidiary  and  feeding  road  to  its  own  line.  This 
purpose  was  not  necessarily  a  bad  one,  and  was  or  might  have  been 
consistent  with  the  best  interests  of  both  companies.  The  Rock 
Island  Company  paid  a  valuable  consideration  for  this  control,  and 
the  other  conapany  received  it.  It  indorsed  the  bonds  of  the 
Southwestern  Company  to  the  amount  of  $5,000,000,  and  agreed 
to  protect  it  against  a  foreclosure  of  a  mortgage  given  to  secure 
the  payment  oi  these  bonds  during  the  period  of  constraction  of 
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the  road.     The  burden  of  this  obligation,  and  its  importance  to  the 
succefis  of  the  undeveloped  enterprise  of  the  new  company,  cannot 
be  easily  overrated.     The  road  conld  not  have  been  bnilt  without 
it.     The  money  for  the  construction  of  the  track  and  laying  it 
with  iron  came  almost  exclusively  from  the  sale  of  these  bonds, 
and  that  the  money  raised  on  them  was  due,  not  to  the  credit  of 
the  Soathwestem  Uompany  or  to  the  mort^eise  on  a  road  barely 
begnn,  but  to  the  indorsement  of  the  Eock  island  Company,  and 
the  credit  which  that  indorsement  gave  to  the  bonds.     This  credit 
and  assumption  of  liability  by  the  Kock  Island  Company  enabled 
the  Southwestern  Company  to  build  its  road  to  completion.    There 
was  nothing,  therefore,  fraudulent  or  oppressive  in  that  company's 
seeking  to  retain  such  control  of  the  road  as  would  enable  it  to 
realize  the  consideration  for  which  it  assumed  this  obligation  of 
$5,000,000.    Matters  were  in  this  condition  when  the  road  was 
completed;  but  the  Southwestern  Company  had  no  means  of 
equipping  its  road  with  rolling-stock  and  meeting  other  necessary 
outlays.     The  Bock  Island  Company  furnished  this,  and  used  the 
road  under  an  arrangement  for  lease,  never,  perhaps,  fully  con- 
summated. 

But  at  the  end  of  two  or  three  years,  in  which  it  kept  an  ac- 
count of  receipts  and  expenditures,  it  was  found  that  the  South- 
western Company  was  indebted  over  a  million  of  dollars  for  repairs 
and  construction  of  the  road,  and  had  defaulted  in  payment  of 
the  interest  on  its  bonds  to  an  amount  nearly  equal,  the  coupons 
for  which  had  been  paid  by  the  Bock  Island  Company  as  in- 
dorser,  and  were  held   by  it.     That  company  determined   then 
to  assert  the  right  which  its  contract  ^ave  to  have  the  mortgage 
foreclosed  to  satisfy  the  interest  which  it  had  paid  on  the  bonds 
it  had  indorsed.     Unless  there  was  some  injustice  in  the  manner 
in  which  it  had  managed  the  road  or  kept  its  accounts,  I  see 
no  defect  in  its  right  to  insist  on  the  foreclosure.    If  the  Bock 
Island  Company  had  a  right  to  insist  on  this  foreclosure,  it  was  the 
duty  of  the  trustees  in  the  deed  of  trust  to  bring  the  suit  for  that 
purpose.     I  am  unable  to  see  anything  in  the  fact  that  some  of  the 
same  men  were  found  to  be  trustees  in  this  deed  and  directors  in 
the  Bock  Island  Company,  and  that  directors  in  the  Southwestern 
Company  were  also  directors  in  the  Bock  Island  Companv,  which 
should  block  the  course  of  justice,  paralyze  the  power  of  tne  court, 
and  deprive  the  creditor  corporation  of  all  remedy  for  the  enforce- 
ment of  its  lien.     If  it  could  be  shown  that  the  Southwestern 
Companv  did  not  owe  this  interest,  or  that  the  Bock  Island  Com- 
pany had  in  its  hands  the  means  of  the  Southwestern  Company  to 
meet  this  obli^tion,  and  that  by  reason  of  collusion  between  those 
who  controlled  both  companies  this  fact  was  suppressed  or  con- 
cealed, it  would  present  a  strong  case  for  relief.     Bnt  this  would 
be  actual  fraud,  and  one  not  necessarily  growing  out  of  the  influ- 
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ence  of  the  Bock  Island  directory  over  that  of  the  Soathwestem. 
Notwithstanding  the  commingling  of  officers,  the  corporations 
were  distinct  corporations.  They  had  a  right  to  make  contracts 
with  each  other  in  their  corporate  capacities,  and  they  could  sue 
and  be  sued  by  each  other  in  regard  to  those  contracts ;  and  the 
question  is  not,  could  they  do  these  things,  but  have  the  relations 
of  the  parties — the  trust  relation,  if  indeed  such  existed — been 
abused  to  the  serious  injury  of  the  Southwestern  Company  ? 

In  regard  to  the  legal  right  of  the  Bock  Island  Company  to  have 
the  mortgage  foreclosed  in  satisfaction  of  the  sum  paid  by  it  for 
interest  after  the  completion  of  the  road,  it  seems  to  me  there  can 
be  no  reasonable  doubt. 

(2)  We  next  proceed  to  inquire  if  there  was  any  actual  fraud 
perpetrated  in  the  progress  of  the  case  to  the  prejudice  of  this  plain- 
tiff, the  county  of  Leavenworth.  The  principal  ground  of  com- 
plaint under  this  head  is  that  the  Bock  Island  Company,  being  in 
actual  possession  and  use  of  the  road  on  which  the  mortgage  was  a 
lien,  should  have  used  its  revenue  first  to  pay, the  interest,  and  have 
postponed  the  repairs  and  construction  to  that  purpose.  The 
WHKir  OBJKV  P^P®^  place  to  have  made  this  defence  was  in  the  fore- 
TioMSTov^^  closure  suit.  Though  it  maybe  said  that  the  South- 
OF  iHTBBBm  western  Company  made  no  such  defence  because  it  was 
in  the  control  of  the  Bock  Island  directory,  which  is 
plausible,  if  not  sound,  it  is  to  be  observed  that  this  suit  was  in  the 
court  for  more  than  a  year ;  that  it  is  hardly  possible  that  tlie 
authorities  of  the  county  of  Leavenworth  did  not  Know  of  its  pend- 
ency, and  who  were  the  directors  in  its  own  company ;  and  if  it 
had  at  any  time  appeared  in  that  court  and  sought  to  make  the  de- 
fence it  now  sets  up,  it  would  have  been  permitted  to  do  so. 

Such  defence,  including  also  the  correctness  of  the  accounts  of 
the  Bock  Island  Company,  was  made  by  a  Mr.  Mueller,  represent- 
ative of  the  bondholders  of  the  second  mortgage  made  to  obtain 
money  to  build  the  Atchison  Branch.  On  his  motion  he  was  made 
defendant  and  permitted  to  file  a  cross- bill.  The  claim  of  the  Bock 
Island  Company  for  the  interest  paid  by  it  as  indorser,  its  claim 
for  expenditures  in  repairs  and  construction,  and  the  correctness  of 
its  accounts  and  its  appropriation  of  the  receipts  from  the  South- 
western road,  were  all  assailed  by  him  in  a  cross-bill,  and  referred 
to  a  master,  before  whom  his  counsel  appeared,  and  to  whose  re- 

Eort  he  excepted.  This  report  was  confirmed,  and  became  the 
asis  of  the  decree  as  to  the  amount  due  the  Bock  Island  Company 
under  the  mortgage,  and  of  a  personal  judgment  for  repairs  and 
construction.  From  this  decree  Mueller  took  an  appeal  to  the 
supreme  court  of  the  United  States,  where  the  decree  was  affirmed, 
^ut  I  must  add  that  even  now,  after  all  the  proofs  taken  in 
the  present  case,  I  do  not  see  that  if  the  county  of  Leavenworth 
had  oeen  a  party  to  that  suit,  or  if  the  counsel  for  the  Southwestern 
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Company  had  been  ever  so  anxious  to  prevent  a  foreclosare,  what 
defence  could  have  been  saccessfullj  presented,  or  how  he  coald 
have  diminished  the  amonnt  which  the  court  found  to  be  due  from 
that  company  on  the  mortgage.  The  case  is  one  not  uncommon 
of  a  road  completed,  which,  in  its  first  years,  did  not  earn  enough 
money  to  pay  its  running  expenses,  its  necessaiy  repairs,  and  tlie 
interest  on  its  bonded  debt.  Such  roads  have  often  oeen  sold  out 
under  foreclosure  proceedings,  and,  passing  into  other  hands,  have 
become  successful  and  profitable  enterprises.  The  original  ownei*s 
see  then,  when  it  is  too  late,  that  they  permitted  a  valuable  prop- 
erty to  pass  from  them  which  they  would  gladly  reclaim.  But 
courts  oi  equity  do  not  sit  to  restore  opportunities  or  renew  possi- 
bilities which  have  been  oermitted  to  pass  by  the  neglect,  the  ignor- 
ance,  or  even  the  want  oi  means  of  those  to  whom  they  were  once 
presented. 

It  follows  from  these  views,  without  reference  to  many  other 
matters  presented  for  consideration,  that  the  plaintiff  is  not  entitled 
to  the  relief  it  asks,  or  to  any  relief  founded  on  this  bill.  ^It  must 
therefore  be  dismissed ;  and  it  is  so  ordered. 


Bedford  County  and  Rtjtheefobd  Coijntt 

V. 

Nashvillb,  Chattanooga  and  St.  Louis  B.  B.  Co. 

(14  Lea  {Term.),  525.) 

Where  the  charter  of  a  railway  company  provided  that  its  road  should  not 
be  mn  so  near  an  existing  turnpike  as  to  injure  it,  without  the  consent  of  the 
turnpike  company,  the  consent  of  the  latter  company — ^the  road  being  actually 
located  in  pursuance  of  the  agreement — ^was  a  sufficient  consideration  to  sup- 
port a  promise  by  the  railway  company  to  assign  stock  in  its  road  in  payment 
therefor. 

An  agreement  was  made  between  a  railway  company  and  a  turnpike  com* 
pany  in  1848  whereby  stock  in  the  former  was  to  be  transferred  to  the  stock- 
holders of  the  latter  company  in  payment  of  the  damages  done  to  turnpike 
by  the  location  of  the  railroad.  In  1851,  the  railway  company  directed  its 
officers,  by  an  order  on  its  books,  to  issue  such  stock  certificates  to  the  turn- 
pike company,  or  its  stockholders,  as  they  were  entitled  to,  under  said  a^e- 
nient.  In  1856,  the  railway  company,  by  an  order  on  its  books,  directed  the 
certificates  to  be  issued  as  provided  by  the  agreement.  In  1872,  such  cer- 
tificate was  issued  to  one  of  the  turnpike  stockholders  under  the  contract 
of  1848.  The  certificates  not  having  been  issued  to  the  complainants — ^who 
were  turnpike  stockholders — ^they  filed  a  bill  in  1879  to  compel  the  issu- 
uce  of  the  certificate  for  such  stock.  The  defendants  pleaded  lapse  of  time, 
the  altered  circumstances  of  the  parties,  and  laches,  but  it  was — 

Bdd:  (1)  The  order  entered  on  the  books  of  the  company  in  1851  was 
sn  equitable  appropriation  of  the  stock  to  the  parties  indicated. 
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(2)  The  railway  company,  having  recently  (in  1872)  recognized  its  obli- 
gation to  transfer  the  stock,  cannot  resiBt  the  claim  on  account  of  its  stale- 
ness. 

(8)  The  agreement,  having^  been  recognized  by  the  obligor  as  to  one  of 
the  parties,  will  be  enforced  in  favor  of  all  having  rights  under  it. 

Inasmuch  as  the  turnpike  stockholders  did  assent  to  the  agreement  of  1848, 
and  consent  to  take  the  stock  which  it  provided  should  be  issued,  the  fact 
that  they  were  not  bound,  by  the  terms  of  the  agreement,  to  accept  it,  is  not 
sufficient  to  support  the  defence  of  a  want  of  mutuality. 

A  contract  made  by  two  companies  under  their  seals  for  the  benefit  of  the 
stockholders  of  one  of  the  contracting  companies,  upon  the  one  side,  may  be 
enforced  by  such  beneficiaries. 

Appeal  from  the  Chancery  Court  at  ShelbyviUe.  John  W. 
Burton,  Ch. 

Avcmt  cfe  Childress  and  Cooper  <&  Frierson  for  complainazits. 
Whiteside^  Bearden  and  mbst  <&  Fogg  for  defendants. 

Deaderick,  C.  J. — On  January  16,  1879,  the  complainants  filed 
their  bill  in  the  chancery  court  oi  Bedford  county. 

The  bill  alleges  that  defendant  was  incorporated  by  the  Legisla- 
ture of  Tennessee  in  December,  1845,  for  the  purpose  of  construct- 
ing a  railroad  from  Nashville  to  Chattanooga ;  that  under  said  act 
the  company  was  organized,  and  the  road  constructed  through  the 
counties  of  Davidson,  Bedford,  and  Rutherford  to  Chattanooga; 
that  by  the  22d  section  of  their  charter  it  was  provided  that 
Pacts.  "  the  Said  Company  shall  Jiave  the  riffht,  when  neces- 

sary, to  construct  the  said  road,  or  any  branch  thereof,  across  or 
along  any  public  road  or  watercourse,  provided  that  the  said  road, 
and  the  navigation  of  such  watercourse,  shall  be  not  thereby  ob- 
structed ;  and  provided,  further,  that  said  ]*aiIroad  shall  not  be  run 
so  near  any  turnpike  road  as  to  injure  or  prejudice  the  interests  of 
the  stockholders  in  such  turnpike  road,  except  upon  such  terms  as 
may  be  agi*eed  upon  by  the  president  and  directors  of  the  same  on 
behalf  of  the  stockholders." 

It  further  appears  that,  in  1831,  the  Legislature  of  Tennessee 
incorporated  the  Nashville,  Murfreesboro  &  Shelby ville  Turnpike 
Co.  Under  this  act  a  company  was  organized,  and  the  turn- 
pike road  constructed  from  Nashville  to  Murfreesboro,  and  thence 
to  Shelbyville.  This  road  was  finished  and  in  use,  taking  tolls  and 
paying  dividends  before  the  railroad  was  chartered,  and  the  coun- 
ties of  Davidson,  Rutherford,  and  Bedford  had  each  become  stock- 
holders therein  ;  the  county  of  Rutherford  to  the  amount  of 
$3347.50,  entitling  the  county  to  33  47^-100  shares  of  stock  of 
$100  per  share,  and  the  county  of  Bedford  had  invested  in  said 
company  $4771  in  stock  at  $100  per  share,  entitling  said  last- 
named  county  to  47  71-100  shares  of  the  stock  in  said  turnpike 
company. 

It  is  further  alleged  that,  during  the  survey  of  the  route  of  said 
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railroad,  it  became  apparent  that  the  railroad  would  cross  the  turn- 
pike at  several  points,  and  run  parallel  with  it,  and  so  near  to  it  at 
others  as  to  greatly  injure  and  prejudice  the  stockholdera  and  in- 
convenience the  travelling  public.  The  directors  of  the  turnpike 
company  seriously  objected  to  the  line  surveyed  by  said  railroad 
company,  and  demanded  damages  in  behalf  of  the  stockholders  if 
the  railroad  company  persisted  in  locating  and  building  their  road 
so  near  to  the  .line  of  said  turnpike  company.  To  avoid  ligitation, 
and  in  order  to  settle  and  adjust  their  differences  amicably,  the 
directors  of  the  two  companies  entered  into  a  written  agreement, 
which  was  signed  by  the  presidents  and  secretaries  of  the  respective 
companies  on  the  19th  day  of  July,  1848,  under  their  corporate 
seals.. 

This  agreement  recites  that  it  is  probable  that  the  railroad  com- 
pany will  so  locate  their  road  as  to  cross  the  turnpike  company's 
road  at  one  or  more  points,  not  more  than  three,  between  Nash- 
ville and  Murfreesboro,  and  in  such  manner  as  occasionally  to  run 
Earallel  with  the  turnpike  road,  but  not  to  run  neai*er  than  three 
undred  yards  in  Davidson  county,  except  where  the  railroad  crosses 
the  turnpike,  etc.,  whereby  damage  may  accrue  to  said  turnpike 
company. 

It  is  then  stipulated  that  said  railroad  company  may  run  its  road 
in  the  manner  above  set  forth,  and  in  consideration  thereof  said 
railroad  company  agrees,  in  case  the  said  railroad  shall  be  so 
run,  to  give  to  the  stockholders  in  said  turnpike  company  twenty- 
five  dollars  in  stock  of  the  said  railroad  company  upon  each  share 
of  turnpike  stock  in  said  company,  to  be  assigned  whenever  said 
railroad  company  shall  commence  running  its  cars  upon  its  road 
for  profit. 

It  is  further  agreed  that  said  turnpike  companv  in  no  manner 
binds  itself  or  the  individual  directors,  nor  do  tlie  mdividual  direc- 
tors of  the  turnpike  company  bind  themselves  that  their  stock- 
holders shall  receive  this  twenty-five  per  cent  in  lieu  of  damages ; 
bat  it  is  understood  that  any  objecting  stockholder  of  the  turnpike 
company  who  does  not  accept  of  this  arrangement  is  not  to  receive 
the  twenty-five  per  cent  in  lieu  of  damages,  nor  stock  to  that 
amount.  It  is  also  understood  that  the  railroad  company  is  not 
bound  to  locate  its  road  as  above  specified  unless  it  chooses  to  com- 
ply with  this  agreement. 

It  is  further  agreed  that  the  railroad  company  may,  at  its  option, 
assign  the  twenty-five  per  cent  stock  above  provided  for  either  to 
the  turnpike  company,  for  the  benefit  of  the  stockholders  who  may 
not  dissent,  or  to  the  stockholders  themselves  who  may  not  dissent 
from  this  arrangement. 

The  turnpike  company  binds  itself  as  far,  in  regard  to  the  ques- 
tion of  damages  to  the  turnpike  company,  as  they  are  authorized 
by  their  charter  and  the  charter  of  the  railroad  company  to  do, 
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provided  the  railroad  company  may  have  as  many  tnmonts  and 
stations  as  they  may  deem  necessary  or  advisable. 

The  above  are  the  material  stipubtious  of  said  contract  or  agree- 
ment. 

The  bill,  after  setting  out  said  contract  in  full,  further  allies 
that  said  railroad  company  did  locate  and  build  their  said  road  so 
as  to  run  through  the  counties  of  Davidson  and  Butherford  in  such 
a  manner  as  to  cross  the  said  turnpike  at  three  different  points 
between  Nashville  and  Murfi-eesboro,  and  at  one  point  between 
Murfreesboro  and  Shelbyville,  and  also  to  run  at  several  points 
parallel  with  said  turnpike,  and  have  established  stations  at  nve  or 
six  points  between  Nashville  and  Murfreesboro. 

It  is  further  alleged  in  the  bill  that  after  the  completion  of  said 
railroad,  all  the  stockholder  in  said  turnpike  company,  including 
the  State  and  the  counties  of  Davidson,  ICutherfora,  and  Bedford, 
accepted  the  twenty-five  per  cent  of  stock  in  said  railroad  company 
in  lieu  of  damages  sustained  by  said  turnpike  company,  and  certi- 
cates  were  issued  by  said  railroad  company  to  the  individual  stock- 
holders. 

.  It  is  also  alleged  that  the  railroad  companv  recognized  the  rights 
of  complainants  to  certificates  of  stock  in  their  company,  and  agreed 
to  issue  them,  but  have  recently  refused  to  do  so,  although  on  the 
books  of  said  railroad  company,  years  ago,  it  appears  the  right  was 
settled  in  accordance  with  said  agreement.  Complainants  pray  that 
said  railroad  company  be  compelled  to  issue  the  certificates  for  the 
amount  of  stock  they  are  entitled  to  in  said  company,  or  for  its 
value,  if  not  entitled  to  specific  performance. 

Complainants  char^  that  the  name  of  said  railroad  company  has 
been  cnanged  to  "Nashville,  Chattanooga  &  St.  Louis  R.  R. 
Co.,"  and  that  they  afterwards  "  watered "  tlieir  stock,  giving 
three  shares  of  the  same  for  one  of  the  original  stock,  ana  they 
claim  to  have  their  stock  increased  in  the  same  propoition,  and 
claim  also  dividends  heretofore  declared  by  said  company. 

The  defendants  demurred  to  the  bill,  assigning  numerous  grounds 
of  demurrer.  The  demurrer  was  overruled,  and  respondent  filed 
its  answer,  admitting  the  allegations  of  the  bill  in  respect  to  the 
charters  of  said  two  companies  and  the  execution  of  said  contracts, 
and  that  said  roads  were  built  as  stated,  but  does  not  admit  that 
the  complainants  were  stockholders,  as  stated  by  them,  in  the  turn- 
pike company,  nor  that  the  crossing  and  running  parallel  with  said 
turnpike  by  said  railroad  was  an  injury,  nor  tnat  certificates  of 
stock  had  been  issued  to  the  indiviaual  stockholders,  and  denied 
complainants'  right  to  such  certificates,  and  deny  that  they,  years 
ago,  recognized  the  right  of  complainants  to  sucn  stock. 

Respondents  rely  upon  the  lapse  of  time,  the  altered  circum- 
stances of  the  parties  since  the  executien  of  the  contract  of  July 
19,  1848,  the  laches  of  complainants,  the  statute  of  limitations  of 
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six  years,  and  that  complainants  have  stood  by  and  allowed  dividends 

to  be  paid  on  their  stock  without  making  claim  for years, 

and  it  would  be  inequitable  and  unjust  to  allow  them  now  to  come 
into  the  company  as  stockholders. 

The  chancellor  decreed  that  coniplainants  were  entitled  to  a  specific 
performance  of  the  contract  of  July  19,  1848,  and  as  to  dividends 
on  their  stock  the  question  was  reserved.  And  defendant  appealed 
from  said  decree  to  this  court. 

The  referees  reported  in  favor  of  the  affirmance  of  the  decree, 
except  as  to  dividends,  which  they  reccommend  shall  be  disallowed, 
and  the  defendant  has  excepted  to  the  report.  The  exceptions 
raised  most  of  the  issues  tendered  by  the  demurrer,  whicn  was 
overruled,  an<^  which  defendant  was  allowed  to  insist  upon  in  its 
answer. 

The  iirat  exception  is,  that  the  contract  set  out  in  the  bill  was 
withont  consideration. 

The  contract  is  that  entered  into  on  July  19, 1848.  The  rail- 
road company  had  no  right  to  run  its  road  so  near  to  bubrbidbb  or 
the  turnpike  as  to  injure  it.  This  it  was  prohibited  by  v^n^sum 
the  22d  section  of  its  charter  from  doing,  without  a  aSoS.^"""* 
contract  or  agreement  to  allow  it  by  the  turnpike  company.  The 
surrender  of  this  right  of  restraint  upon  its  location  was  a  sufficient 
consideration  to  support  a  promise  by  it  to  assign  stock  in  its  road. 
All  the  individual  stockholders  accepted  the  terms  and  received 
their  certificates  of  stock,  and  the  turnpike  company  allowed  the 
railroad  company  to  locate  the  road  as  designated  in  the  contract, 
and  complainants  were  also  willing  to  receive  their  certificates,  and 
never  refused  to  do  so. 

The  second  exception  is,  because  the  claim  of  complainants  is 
stale,  and  the  laches  so  gross,  and  the  lapse  of  time  so  great,  as  to 
be  fatal  to  their  claim. 

It  is  shown  in  this  case  that  the  complainants,  before  1853,  had 
performed  their  part  of  the  contract ;  that  defendant  was  in  the 
unmolested  use  and  enjoyment  of  the  rights  conferred 
on  it  by  the  contract,  and  that  the  complainants  applied 
to  the  defendant  for  a  certificate  of  stock  in  compliance  with  their 
obligation.  It  also  appears  that  defendant  recognized  the  right  of 
complainants  to  the  stock,  and  to  certificates  therefor,  and  l)y  an 
order,  entered  upon  their  books  in  1856,  directed  that  certificates 
should  issue  therefor.  It  further  appears  that  it  was  directed,  by 
orders  entered  upon  defendant's  books  at  other  times,  Ihat  the  cer- 
tificates should  issue  to  the  said  stockholders  in  the  turnpike  com- 
pany. 

The  counties  of  Davidson,  Rutherford,  and  Bedford  were  em- 
braced in  the  contract  of  July  19, 1848,  by  its  express  terms.  Their 
rights  stood  upon  precisely  the  same  footing.  All  their  comtraot  to  »- 
claim  was  derived  from  said  contract.  And  in  1872,  fSS^SJSffi' 
defendants  recognizing  their  liability  under  said  con-  ^"o»o'»«x'«- 
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tract,  issued  to  the  county  of  Davidson  the  shares  of  stock  to  which 
said  county  was  entitled  under  the  contract  of  1848,  thus  recc^- 
nizin^  the  validity  of  said  contract.  It, will  be  observed  nothing 
remains  for  complainants  to  perform  under  said  contract.  Per- 
haps before  '1849  they  had  done  all  they  were  bound  to  do ;  de- 
fendant had  taken  possession  of  the  roaabed  which  was  conceded 
to  it,  and  in  May,  1851,  the  defendant  had  directed  its  president 
and  secretary  to  issue  and  deliver  to  the  turnpike  company,  or  to 
the  stockholders  of  said  company,  as  may  be  agreed  upon,  the 
nnmber  of  shares  of  stock  said  company  is  entitled  to,  under  com- 
promise, in  satisfaction  of  their  claim  tor  damages.  This  was  en- 
tered on  the  books  of  said  railroad  company,  and  was  an  equitable 
appropriation  of  so  much  stock  to  the  parties  indicated. 

In  1  Dana,  344,  it  is  held,  a  party  who  has  recently  recognized 
his  obli^tion  to  convey  cannot  resist  the  claim  on  account  of  its 
staleness.  That  was  a  case  of  recognition  in  favor  of  a  party  other 
than,  and  in  fact  hostile  to,  the  party  having  the  claim,  which  was 
saved  by  the  recognition  of  the  bond  about  thirty  years  after  its 
execution ;  the  principle  being,  if  the  bond  is  recognized  by  the 
obligor  as  valid,  it  will  be  enforced  in  favor  of  all  having  rights 
under  it. 

We  hold  this  exception,  No.  2,  is  not  well  taken,  and  it  will  be 
disallowed. 

The  third  exception  is,  that  the  essence  of  the  contract  being 
money  damages,  the  agreement  to  pay  stock  in  lieu  cannot  be  en- 
forced. 

The  obligation  is  a  bond  under  the  seals  of  the  respective  com- 
panies binding  defendant  to  assign  stock.  It  is  in  no  sense  an  obli- 
gation to  pay  damages  to  be  ascertained. 

The  fourth  exception  is,  that  there  was  no  mutualitnr  in  the  con> 
tract,  the  stockholders  of  the  turnpike  company  not  being  bound 

The  contract  provided  if  they  did  not  assent  they  were  to  receive 
no  stock,  if  the  railroad  should  be  located  as  indicated.  The  rail- 
road was  so  located,  and  the  stockholders  did  all  assent. 

The  fifth  exception  is,  that  the  contract  should  have  been  made 
by  the  turnpike  company  and  the  railroad  company,  and  it  was  in- 
definite, no  time  fixed  for  turnpike  stockholders  to  accept,  etc. 

It  is  a  suflScient  answer  to  say,  the  terms  were  accepted  by  the 
stockholders  of  the  turnpike  company.  The  railroad  company 
availed  itself  at  once  of  tne  benefits  secured  to  it,  and  issued  its 
stock  certificates  under  the  order  of  its  board,  to  all  the  individual 
turnpike  company  stockholders  and  to  Davidson  county.  The  con- 
tract was  between  the  companies  under  their  seals,  and  for  the 
benefit  of  the  turnpike  stockholders  and  the  railroad  company. 

The  sixth  exception  is,  that  a  specific  performance  of  a  contract 
for  shares  of  stock  in  railroad  companies  wfll  not  be  granted  unless 
the  possession  of  the  stock  itself  was  of  the  essence  of  the  contract, 
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and  here  oolj  money  damages  were  sought,  and  the  stock  a^eed 
to  be  issued  in  lien  thereof,  and  that  the  stock  has  beqp  issued,  etc. 

The  bill  seeks  to  have  the  certificates  of  stock  issued,  and  this 
was  the  contract  of  the  parties.  It  does  not  appear  that  the  de- 
fendant cannot  comply  with  this  contract.  Although  ito  name  has 
been  changed  since  the  contract  was  made,  it  is  nevertheless  es- 
sentially the  same  corporation  that  made  the  contract.  The  con- 
tract is  fair  and  equaL  Nx)  such  changes  have  taken  place  in  the 
subject-matter  of  it  to  make  it  inequitable  specifically  to  execute 
it.  Although  more  than  thirty  yeai-s  elapsed  from  the  making  of 
it,  its  validity  was  respected  and  recognized  by  defendant,  and  this 
within  some  six  or  seven  years  of  the  filing  of  the  bill  in  this  case 
for  its  specific  performance.  All  has  been  done,  perhaps,  in  the 
way  of  recognition  that  was  required,  except  to  place  the  com- 
plainants named  as  stockholders  upon  the  books  of  defendant  and 
issue  to  them  certificates  of  stock. 

The  exceptions  of  defendant  to  the  referees'  report  will  be  dis- 
allowed, ana  the  report  will  be  confirmed,  affirming  the  chancellor's 
decree  except  as  to  dividends. 

See  case  of  St  Louis  &  8.  F.  A  R.  Ck>.  «.  Wilson,  90  Am.  &  ling.  R.  R. 
Cu.595. 


East  asd  West  B.  B.  Co.  of  Alabama  et  al. 

V, 

East  Tenitbssee,  Yibginia  akd  Geoboia  B.  B.  Go. 

(75  Alabama,  275.) 

When  an  injunction  is  granted  by  a  judicial  officer  who  Mas  no  authority 
to  grant  it,  the  error  or  irregularity  is  only  available  upon  motion  for  a  dis- 
charge of  the  injunction,  which  must  precede  any  act  on  the  part  of  the 
defendant  in  reco^ition  or  affirmance  of  its  reffularity.  In  such  case,  a 
motion  to  dissolve  is  not  the  appropriate  remedy,  but  is  a  waiver  of  the  error 
or  irregularity. 

The  City  Court  of  Selma,  bein^,  by  the  express  terms  of  the  statute  creat- 
ing it,  clothed  with  *'  the  authority  to  issue  writs  of  injunction,  mandamus^ 
certiorari,  prohibition,  ne  exeat,  and  all  other  remedial  writs,"  has,  under  the 
well-defined  legislative  policy  of  this  State,  intended  to  expedite  the  admin- 
istration of  justice,  the  authority  to  issue  or  order  the  issue  of  such  writs, 
returnable  into  any  court  of  the  State  having  jurisdiction  of  them. 

A  motion  to  dissolve  an  injunction  for  want  of  equity  in  the  bill  cannot 
perform  the  office  of  a  demurrer  to  the  bill;  but,  on  the  hearing  of  such 
motion,  all  amendable  defects  should  be  regarded,  pro  hoc  vice,  as  cured  by 
amendment,  and  the  inquiry  made  whether,  if  the  facts  were  well  pleaded, 
the  case*  woidd  be  of  equitable  jmrisdiction,  and  an  injunction  the  appro- 
priate remedy. 

The  principle  upon  which  a  court  of  equity  proceeds  in  interfering  to  pre* 

as  A.  &  B.  a  Cas.— 6 
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vent  bodies  corporate  having  compulsory  power  to  enter  upon,  and  to  take 
and  appropriate  for  their  own  uses,  the  lands  of  others,  differs  materiallj 
from  the  principle  upon  which  it  intervenes  to  prevent  the  commission  or 
continulmce  of  waste,  nuisances,  or  trespasses,  when  only  private  rights,  or 
the  riffhts  of  persons,  natural  or  artificial,  not  having  such  powers,  arc  is- 
volved ;  th&  court  intervening  in  such  cases,  because  of  the  necessity  to  keep 
such  corporations  within  control  and  in  subjection  to  the  law,  rather  ihan 
upon  the  theory  that  they  are  trespassers,  or  that  the  injury  which  they  sre 
inflicting  is  irreparable. 

Hence  averments  in  a  bill  filed  by  one  railroad  corporation  against  anoth«r, 
to  enjoin  the  defendant  from  constructing  its  railroad  on  the  complainant's 
right  of  way,  that  the  defendant  has  wrongfully  taken  possession  of  lands  of 
which  the  complainant  was  possessed,  and  is  appropriating  the  same  to  its 
uses;  that  it  had  not  proceeded  to  the  condemnation  of  the  lands  in  the 
mode  prescribed  by  law,  and  had  not,  in  obedience  to  the  Constitution, 
made  just  compensation  therefor,  give  the  court  jurisdiction  to  prevent  the 
further  invasion  of  the  property  by  the  defendant,  without  regard  to  uj 
question  of  irreparable  injury. 

If,  however,  in  such  case,  the  right  and  title  of  the  complainant  are  not 
clear,  or  if  the  whole  controversy  resolves  itself  into  a  naked  dispute  as  to 
the  strength  of  the  legal  title,  and  it  is  not  shown  that  an  action  of  trespas 
or  of  ejectment  will  not  afford  all  necessary  relief,  the  court  will  not  inter- 
vene by  injunction. 

Where,  by  the  averments  of  such  bill,  the  complainant's  title  to  the  lands 
in  controversy  is  based  wholly  on  the  fact  of  continuous  uninterrupted  pos- 
session by  it  and  those  under  whom  it  claims,  and  the  defendant,  in  its  an- 
swer, verified  by  affidavit,  directly  and  unequivocally  denies  the  fact  of 
possession  by  the  complainant  at  the  time  of  the  entry  upon  and  taking  of 
the  land,  and  also  the  prior  possession  by  the  complainant,  or  by  those  tinder 
whom  it  claims,  and  avers  that  the  title  and  possession  resided  with  other 
parties,  from  whom  the  defendant  had  a  license  or  conveyance  under  which 
it  entered  and  commenced  the  appropriation  of  the  land,  the  temporary  in- 
junction, issued  on  the  filing  of  the  bill,  should,  on  motion,  be  dissolved ;  it 
being  clear  that  less  injury  would  result  to  the  complainant  from  its  diaso- 
lution  than  would  result  to  the  defendant  from  its  continuance  to  the  fiml 
hearing. 

Appeal  from  Calhoun  Chancery  Court. 

Heard  before  Hon.  N.  S.  GBAHABi. 

The  case  is  stated  in  the  opinion. 

Imer  cfe  Greene  and  John  H,  <&  J.  M.  Cald/mll  for  appellants. 

HeJUnj  Bowdon  cfe  Knox^  contra. 

Bbiokbll,  C.  J. — The  case  comes  before  the  court  on  appeal 
from  a  decree  of  the  chancellor  rendered  in  vacation,  upon  a 
PLKADorcw.  motion  made,  on  bill  and  answer,  for  the  dissolution  of 
a  temporary  injunction  restraining  the  appellants  from  the  con- 
tinuance of  the  construction  of  a  railway  on  lands  claimed  by  the 
appellee  as  part  of  its  own  right  of  way.  The  temporary  injunc- 
tion was  granted  by  the  judge  of  the  City  Court  of  Selma,  the  bill 
bein^  iiled  and  the  lands  situate  in  Calhoun  county. 

The  first  ground  for  the  motion,  now  pressed  in  argument,  % 
that  the  judge  of  the  City  Court  of  Selma  has  not  the  power  to 
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^rant  an  injnnction  which  is  to  be  operative  without  the  coanty  of 
X>aIIas.     If  this  were  conceded  to  be  true,  a  motion  {or  the  disso- 
lution of  the  injunction  is  not  the  appropriate  remedy 
for  the  correction  of  the  error  or  irreffularity.     A  ooSt?*  nuimo^ 

,-  xj«i  "L^  JJ  1  1.       ^    TIOM— JX7KI8DIO- 

motion  to  dissolve  can  be  founded  only  on  a  want  of  now  cAimoT  «m 
equity  apparent  on  the  face  of  the  bill,  or  on  a  full  and  ®**"*°'^®"- 
oomplete  denial,  by  the  verified  answer  of  a  material  defendant,  of 
tbe  allegations  upon  which  the  equity  of  the  bill  depends.  The 
motion  itself  is  a  waiver  of  the  error  or  irregularity,  if  any,  which 
may  have  attended  the  order  for  the  issue  of  the  writ,  or  which 
may  be  in  the  writ  alone.  These  are  available  only  upon  motion 
for  a  discharge  of  the  injunction,  which  must  precede  any  act  on 
the  part  of  tne  defendant  in  recognition  or  affirmance  of  its  regu- 
larity.   Jones  V.  Ewing,  56  Ala.  360. 

The  City  Court  of  Selma  is  an  inferior  court  of  law  and  equity, 
establisheo  by  an  act  of  the  General  Assembly  in  and   for  the 
county  of  Dallas.     It  is  styled  an  inferior  court,  not  because  of 
limitations  upon  its  jurisdiction,  but  because  its  judgments  and  de- 
crees, like  the  judgments  of  the  circuit  court  and  the  decrees  of 
the  court  of  chancery,  are  open  to  revision  on  appeal 
to  this  court,  and  may  here  be  reversed  or  affirmed ;  sklma.  AxmSL 
and  over  the  court,  as  over  all  the  judicial  tribunals  of  writotik.^h? 
the  State,  this  court  can  exercise  a  general  superinten-  "^"' 
denoe  and  control.    Nugent  v.  State,  18  Ala.  521 ;  Ex  parte  Bound- 
tree,  51  Ala.  42.     By  the  statute  creating  it,  the  judge,  in  general 
terms,  is  clothed  with  power  and  jurisdiction  co-extensive  with 
that  which  is  exercised  by  chancellors  and  judges  of  the  circuit 
court ;  the  statute  proceeding  to  declare  specially  that  the  power 
and  jurisdiction  include  "  the  authority  to  issue  writs  of  injunction, 
manda/nhvSj  certiorari^  prohibition,  ne  eoaeat,  and  all  other  remedial 
writs."    It  is  true,  the  court  is  organized  for  the  county  of  Dallas ; 
that  is  the  locality  in  which  it  dwells  and  to  which  its  jurisdiction 
is  confined.     But  the  jurisdiction  of  the  court  is  distinguishable 
from  the  authority  of  the  jud^e  to  grant  remedial  writs,  which  are 
mere  auxiliaries  to  the  exercise  of  jurisdiction,  and  which,  when 
returned  to  the  court  to  which  they  are  issued,  are  subject  to  its 
control,  and  are  temporary  in  their  operation.     It  is  a  well-do^ 
fined  legislative  policy,  intended  to  expedite  the  administration  of 
justice,  to  confer  on  all  judicial  officers,  of  the  jurisdiction  and  dig- 
nity of  the  judge  of  the  City  Court,  authority  to  issue  or  to  order 
the  issue  oi  such  writs,  returnable  into  any  court  of  the  State 
having  jurisdiction  of  them.    And  it  was  in  view  of  this  policy, 
that,  m  express  terms,  the  authority  to  issue  such  writs  was  con- 
ferred upon  the  judge  of  the  City  Court,  and  not  left  to  be  derived 
by  implication  from  the  general  grant  of  jurisdiction  and  power 
We  are,  therefore,  of  opinion,  that  the  judge  of  the  City  Court  had 
authority  to  order  the  issue  of  the  writ  of  injunction. 
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The  allegations  of  the  oridnal  bill  are,  that  the  complainant  the 
"East  Tennessee,  Virginia  &  Georgia  R.  R.  Co.,"  is  a  corporation 
▲vBiufKiiTa  OP  created  by  and  organized  ander  the  laws  of  the  State 
™*-  of  Tennessee;  that  in  1881,  by  purchase,  it  acquired 

the  property  and  franchises  of  the  Selma,  Rome  &  Dalton  K.  R. 
Co.,  which  had  a  line  of  railway  in  this  State,  extending  from 
Selma  in  a  northeasterly  direction  to  Prior's  Station,  at  or  near  the 
boundary  line  of  the  State  of  Georgia.      Prior  to  and  at  the  time 
of  the  purchase,  and  continuously  from  the  year  1870,  the  Selma, 
Rome  &  Dalton  R.  R.  Co.  and  its  alienees  had  and  was  poaseseed 
of  a  right  of  way  along  its  roadbed,  extending  through  the  county 
of  Calhoun,  of  one  hundred  feet ;  that  is,  of  fifty  feet  on  each  side 
of  the  roadbed,  computing  from  its  centre.     After  the  purchase, 
the  complainant  entered  upon  and  became  possessed  of  such  right 
of  way,  remaininfif  in  possession  until  the  grievance  committed  bj 
the  defendants.    "Without  the  consent  of  Sie  complainant,  the  de- 
fendants, in  February,  1884,  entered  upon  a  designated  part  of  tie 
said  right  of  way,  not  having  had  the  same  condemned  by  any 
judicial  proceeding,  not  having  made  or  offered  to  make  compeD- 
sation  to  the  complainant,  and  commenced  the  construction  thereon 
of  the  track  or  bed  of  the  "  East  &  West  R.  R.  Co.  of  Alabama." 
The  construction  and  completion  of  the  said  track  or  bed  will  be 
of  irreparable  injury  to  the  complainant,  because,  in  particular 
places,  the  track  or  bed  of  the  two  roads  will  be  in  less  than  tliirtv- 
two  feet  of  each  other,  and,  in  the  words  of  the  bill,  will  be  "  too 
close  together  for  safe  and  convenient  operation  ;  too  close  together 
to  admit  of  side-tracks  between,  of  convenient  and  suitable  fengib 
and  curve." 

The  first  point  for  consideration,  not  now  looking  to  the  answer, 
is,  whether,  upon  the  facts  stated  in  the  bill,  a  case  of  equitable 
jurisdiction  is  presented.  For  although  a  motion  to  dissolve  an 
injunction  is  submitted  and  heard  in  vacation,  it  should  be  ens- 
tained,  the  injunction  ought  not  to  be  longer  continued,  whether 
the  answer  is  or  is  not  sufficient,  if  it  be  apparent  that  the  bill  is 
without  equity.  The  motion  to  dissolve,  it  ought,  however,  to  be 
observed,  cannot  and  does  not  perform  the  office  of  a  demurrer. 
It  is  not  the  form  of  the  bill,  nor  the  manner  in  which  the  fact& 
are  stated,  nor  the  specific  prayer  for  relief,  which  is  of  impor- 
tance. All  amendable  defects,  i>r(7  hoe  vice^  should  be  regarded 
as  cured  by  amendment,  and  the  inauiry  made  whether,  if  the 
facts  were  well  pleaded,  the  case  would  be  of  equitable  jurisdic 
tion,  and  an  injunction  the  appropriate  remedy.  Chambers «. 
Ala.  Iron  Co.,  67  Ala.  863. 

The  principle  upon  which  a  court  of  equity  proceeds,  in  inter- 
fering to  prevent  bodies  corporate  having  compulsory  power  to 
enter  upon,  take,  and  appropriate  for  their  own  uses  the  lands  of 
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Others,  diSerd  materially  from  the  principle  upon  which  TanpAM     bt 
it  intervenes  to  prevent  the  commission  or  continuance  bill  to^joxh 
of  waste,  or  of  nmsancee,  or  of  trespasses,  when  only  dmubt. 
private  rights,  or  the  acts  of  persons,  natural  or  artificial,  not  hav- 
ing such  powers,  are  involved.     In  the  latter  class  of  cases,  if  the 
right  be  strictly  legal,  and  there  is  no  relation  of  privity  between 
the  parties,  it  is  of  the  essence  of  the  jurisdiction  of  the  court  that 
a  case  of  irreparable  injury  be  shown — a  case  for  which  the  courts 
of  law  do  not  furnish  an  adequate  remedy.     The  Constitution  not 
only  compels  all  corporate  bodies,  public  or  private,  or  all  individ- 
uals who  may  be  armed  with  the  power  of  tating  private  property, 
but  it  compels* the  State  and  all  its  agencies  and  instrumentalities, 
to  the  duty  of  first  making  just  compensation  to  the  owner.     The 
duty  is  clearlv  expressed  in  the  twenty-fourth  section  of  the  "  Dec- 
laration of  Kights,"  directed  to  any  and  every  takine  of  private 
property,  without  regard  to  the  agency  or  instrumentality  through 
which  it  may  be  taken,  in  these  words :  "  But  private  property 
'shall  not  be  taken  or  applied  for  public  use  unless  just  compensa- 
tion be  first  made  therefor.*'     The  property  and  franchises  of  cor- 
podA;ions,  it  is  declared,  are  as  subject  to  the  right  of  eminent 
domain  as  is  the  property  of  natural  pei*sons ;  but  here,  as  in  all 
other  cases,  it  is  declared,  just  compensation  must  attend  or  pre- 
cede the  taking  and  appropriation.     And,  again,  it  is  declared  by 
the  seventh  section  oi  the  fourteenth  article:    "Municipal  and 
other  corporations  and  individuals  invested  with  the  privilege  of 
taking  private  property  for  public  use  shall  make  just  compensa- 
tion for  the  property  taken,  injured,  or  destroyed,  by  the  construc- 
tion or  enlargement  of  its  works,  highways,  or  improvements,  which 
compensation  shall  be  paid  before  such  taking,  injury,  or  destruc- 
tion/'    It  is  most  essential  to  the  preservation  of  the  rights  of  pri- 
vate property,  to  the  protection  of  the  citizen,  and  to  the  preserva- 
tion of  the  best  interests  of  the  community,  that  all  who  are 
invested  with  the  right  of  eminent  domain,  with  the  extraordinary 
power  of  depriving  persons,  natural  or  artificial,  without  their  con- 
sent, of  their  property,  and  its  possession  and  enjoyment,  should  be 
kept  in  the  strict  line  of  the  authority  with  which  they  are  clothed, 
and  compelled  to  implicit  obedience  to  the  mandates  of  the  Con- 
stitution.    A  court  of  equity  will  intervene  to  keep  them  within 
the  Hue  of  authority,  and  to  compel  obedience  to  the  Constitution, 
because  of  the  necessity  that  they  should  be  kept  within  control, 
and  in  subjection  to  the  law,  rather  than  upon  the  theoiy  that  they 
are  trespassers,  or  that  the  injury  which  they  are  inflicting  is  irrep- 
arable.   The  owner  of  the  land  has  the  right  to  say  that,  unless 
they  keep  within  the  strict  limits  prescribed  by  law,  they  shall  not . 
disturb  him  in  the  possession  and  enjoyment  of  his  property.    The 
power  is  so  capable  of  abuse,  and  those  who  are  invested  with  it 
are  often  so  prone  to  its  arbitrary  and  oppressive  exercise,  that  a 


86      B.   AND  W.   B.   K.   CO.   V.  BAST  TENN.,  ETC.,  R.   B.  CO. 

court  of  equity,  without  inquirinj?  whether  there  is  irreparable  in- 
jury, or  injury  not  susceptiole  of  adequate  redress  by  legal  reme- 
dies, will  intervene  for  the  protection  of  the  owner.  And  it  will 
intervene,  though,  as  in  the  present  case,  the  contest  may  be  be- 
tween two  incorporated  companies.  Kerr  on  Inujnctions,  §§  622 
et  aeq,:  M.  W.  R.  R.  Co.  v.  Owings,  16  Md.  199 ;  IJonaparte  v.  C. 
&  A.  K.  R.  Co.,  1  Baldwin,  205  ;  Commonwealth  v.  P.  i  C.  R.  R. 
Co.,  24  Penn.  St.  159. 

It  is  not  of  importance,  therefore,  to  subject  to  analvsis  the  alle- 
gations of  the  bill,  and  deteimine  whether  irreparable  injury,  in 
the  sense  of  that  term  in  a  court  of  equity,  is  shown  bv  them.  If, 
in  this  respect,  they  are  too  general,  the  defect  wotild  be  curable 
by  amendment,  and,  however  available  on  demurrer,  will  not  sup- 

Eort  a  motion  for  the  dissolution  of  the  injunction.  We  do  not, 
owever,  intend  resting  our  decision  upon  this  point.  It  is 
affirmatively  and  distinctly  averred  that  lands  of  which  the  com- 
plainant was  possessed  have  been  wrongfully  taken  possession  of 
by  the  defendants,  and  are  being  appropriated  to  the  uses  of  the 
defendant  corporation,  which  has  not  proceeded  to  their  condem- 
nation in  the  mode  prescribed  by  law,  and  has  not,  in  obedience  to 
the  Constitution,  made  therefor  just  compensation.  These  facts, 
of  themselves,  without  regard  to  any  question  of  irreparable  injury, 
give  the  court  jurisdiction  to  pi'event  the  further  invasion  of  tlie 
property.  The  necessity  for  keeping  the  defendant  corporation 
witnin  the  limits  of  its  authority,  and  for  compelling  obedience  to 
the  Constitution,  is  apparent ;  and  it  is  this  necessity  which  is  the 
foundation  of  the  jurisdiction  of  the  court. 

The  averments  of  the  bill  deduce  the  title  of  the  complainant  to 
the  lands,  the  subject  of  controversy,  wholly  from  its  possession, 
EQunT  w  *°^  from  the  antecedent  possession  of  its  privies  or 
HOT*"  ekjSw  predecessors  in  estate,  so  lonff  continued  as  to  be  evi- 

TRSSPAS8  WHKlf  '  O 

TITLE  18  ni  Du-  dence  of  title.  Whether  the  title  was  derived  originally 
from  the  license,  or  from  the  conveyance  of  the  owner, 
or  through  judicial  proceedings  to  which  they  were  parties,  is  not 
averred.  The  fact  of  continuous,  uninterrupted  possession  is  vouched 
as  the  foundation  and  evidence  of  the  right  and  title  of  the  com- 
plainant. And,  in  this  connection,  it  must  not  be  overlooked  that 
it  is  not  the  track  or  roadbed  of  the  complainant,  nor  any  of  its 
side-tracks,  or  other  like  appurtenances  of  visible,  notorious,  con- 
tinuous use,  which  form  the  subject  of  controvei'sy.  Beyond 
these,  though  within  fifty  feet  of  the  centre  of  the  titick  or  road- 
bed of  the  complainant,  the  parcel  of  land  in  controversy  is  situ- 
ated. The  answer  is  in  direct,  unequivocal  denial  of  the  fact  of 
possession  by  the  complainant  at  the  time  of  the  entry  upon,  and 
taking  of  the  land,  and  in  like  denial  of  a  prior  possession  by  the 
complainant,  or  by  its  privies  or  predecesssoi^s  in  estate.  And,  with 
equal  clearness  and  distinctness,  it  affirms  that  the  title  and  posses- 
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sion  resided  with  other  parties,  from  whom  the  defendant  corpo- 
ration had  a  license,  or  conveyance,  under  which  it  entered  npon 
possession,  and  commenced  the  appropriation  of  the  lands.     The 
answer,  in  so  far  as  it  is  in  denial  of  the  possession  of  the  complain- 
ant, and  of  the  possession  of  its  predecessors  or  privies  in  estate,  is 
directly  responsive  to  the  allegations  of  the  bill,  and  is  in  denial  of 
all  the  right  and  title  to  relief  vouched  by  the  complainant.     It  is 
more  than  a  denial  of  the  ri^ht  and  title  of  the  complainant ;  it  is 
the  assertion  of  right  and  title  in  the  defendant  corporation,  render- 
ing strictly  lawful  its  entry  upon  ajid  its  possession  and  appropri- 
ation of  the  lands.     Though  relief  is  granted  more  readily  to  a 
landowner  whose  lands  are  entered  upon  by  a  corporation  having 
compulsory  powers  to  take  them  for  its  own  uses,  and  upon  a  dit- 
ferent  principle,  than  in  cases  of  trespass,  waste,  or  nuisances,  yet, 
as  in  snch  cases,  if  the  right  and  title  of  the  party  complaining  are 
not  clear,  or  if  the  whole  controversy  resolves  itself  into  a  naked 
dispute  as  to  the  strength  of  the  legal  title,  and  it  be  not  shown 
that  an  action  of  trespass  or  of  ejectment  will  not  afford  all  neces- 
sarv  relief,  the  court  will  not  intervene  by  injunction.     1  High  on 
Inf.  §  629 ;  Boulo  v.  N.  M.  &  T.  E.  R.  Co.,  55  Ala.  480.     The 
necessity  which  induces  the  intervention  of  the  court  springs  from 
the  duty  of  the  corporation  not  to  enter  upon  and  dispossess  the 
true  owner  without  nis  consent,  or  without  the  course  of  judicial 
proceedings  which  the  statute  prescribes,  and  the  payment  of  just 
compensation,  as  demanded  by  the  Constitution.     The  court  will 
not  intervene  to  quiet  titles,  or  to  decide  controversies  as  to  the 
title.   There  are  other  and  more  appropriate  remedies  and  tribunals 
for  the  determination  of  all  such  controversies.     Taking  the  aver- 
ments of  the  answer  as  true,  and,  upon  this  motion,  so  far  as  re- 
sponsive, they  must  be  deemed  true,  the  case  does  not  fall  within 
the  principle  upon  which  the  court  has  proceeded  in  cases  of  this 
character.  There  has  been  no  invasion  of  the  possession  or  property 
of  the  complainant,  and  the  true  owners,  naving  possession,  to 
whom  only  the  defendant  corporation  owed  duty,  have  not  been 
dispossessed  without  their  consent.     The  observation  of  the  Vice- 
Ghancellor,  in  Webster  v.  S.  L.  R.  Co.,  1  Simons  (N.  S.),  277  (40 
Eng.  Ch.),  that  when  the  corporation  has  treated  with  one  in  pos- 
session claiming  to  be  the  owner,  and  acquired  the  right  to  enter 
upon  and  possess  the  lands,  the  court  should  not  interfere,  and 
brevi  manu  arrest  its  operations  at  the  instance  of  a  third  person, 
of  whose  claim  and  title  the  corporation  had  not  notice,  has. a  direct 
application  to  the  case.     If,  in  such  a  case,  the  court  interfered, 
there  is  much  of  reason  to  apprehend  that  often  it  would  do  as 
^eat  injury  as  that  which  it  is  solicitous  to  avert.     A  temporary 
injunction  could  and  wotdd  not  infrequently  be  sought  for  the 
parpose  of  pressing  the  corporation  into  a  compromise,  or  into 
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terms  with  parties  who,  it  conld  show  eventually,  were  without  a 
right  to  relief,  to  whom  no  wrong  had  been  done. 

The  general  rule  is  well  settled  that  if  a  verified  answer  fully 
and  unequivocally  denies  the  material  allegations  upon  which  the 
equities  of  the  bill  depend,  a  temporary  injunction  will  be  dissolved. 
The  nile  is  of  more  inflexible  application  to  bills  enjoining  prooeed- 
„  ings  in  courts  of  common  law  than  to  special  injune- 

DEiriBs  MATEw  tions  lor  tuc  prevention  of  the  invasion  of  property,  or 

AL       AVKRMENT8         -.  ii*»-  T  i»  •T«»^- 

OF  BILL.  iNjuwc-  of  irrcparabic  iniury.     In  cases  of  special  minnctions. 
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thongh  the  answer  may  be  m  direct  negation  of  the 
equity  of  the  bill,  the  court  exercises  a  sound  judicial  discretion, 
and  will  retain  the  injunction,  if  it  be  clear  that  greater  injury  will 
result  to  the  complainant  from  its  dissolution  than  will  result  to 
the  defendant  from  its  continuance  to  the  final  hearing.  Bibb  t\ 
Shackelford,  38  Ala.  611 ;  Chambers  v,  Ala.  Iron  Co.,  67  Ala.  353 ; 
2  High  on  Inj.  §§  1508  et  sea.  Upon  this  point  there  does  not 
seem  to  us  any  real  difiiculty  m  the  case.  The  right  of  the  defend- 
ant corporation  to  take  the  lands,  if  necessary  to  the  construction 
of  its  railway,  by  appropriate  judicial  proceedings,  upon  making 
just  compensation,  if  they  prove  eventually  to  be  the  property  of 
the  defendant  corporation,  cannot  be  doubted.  The  property  and 
franchises  of  a  corporation  may  be  taken  for  public  uses  equally 
with  the  property  of  the  citizen.  A.  &  F.  R.  R.  Co.  v.  Kennej, 
39  Ala.  307.  And  now  the  Constitution  forbids  the  abridgment 
in  this  respect  of  the  right  of  eminent  domain.  The  grievance  or 
injury  which  the  complainant  may  suffer  from  a  dissolution  of  the 
injunction  is  temporary,  if  eventually  it  proves  to  be  the  owner  of 
the  lands ;  there  is  only  delay  in  making  just  compensation.  But 
if  the  injunction  be  continued,  the  defendant  corporation  hindered 
and  delayed  in  the  constiuiction  of  its  railway,  adequate  pecuniary 
compensation  in  damages  is  not  practicable ;  and  the  public,  having 
an  interest  in  the  construction  of  the  railway,  will  be  subjected  to 
inconvenience.  Weighing,  then,  all  considerations  which  it  is 
proper  to  indulge  in  determining  whether  the  injunction  shall  be 
dissolved  or  shall  be  continued,  the  preponderance  favors  a  disso- 
lution ;  there  is  less  of  injury  and  inconvenience  to  the  parties  than 
would  result  from  its  continuance.  There  is  no  question  of  the 
ability  of  the  defendant  corporation  to  make  just  compensation  to 
the  complainant,  and  the  only  possible  injury  which  can  result  to 
the  complainant  is  delay  in  receiving  the  compensation. 

The  decree  of  the  chancellor  must  be  reversed,  a  decree  here  ren- 
dered dissolving  the  injunction,  and  the  cause  remanded. 

Injunctions  to  Prevent  an  Illegal  Taking  or  Occupation  of  Lands  by  Rail- 
road Companies — irreparable  Damage. — ^In  general,  equity  will  not  interfere 
to  prevent  a  trespass,  unless  where  it  appears  that  irreparable  injury  or  damage 
will  be  caused  thereby  to  the  property.  But  where  a  corporation  is  by  statute 
or  otherwise  given  the  right  of  taking  land  by  condemnation,  it  is  weU  settled 
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that  equity  will  interfere  by  injunction  to  prevent  the  'wrongful  seizure  or 
occnpatioii  of  private  lands  by  such  corporations.  The  theory  on  which  this 
relief  ia  granted  is  to  prevent  the  corporations  from  abusing  the  important 
and  highly  arbitrary  power  of  condemnation,  and  to  protect  private  persons 
from  encroachments  by  large  and  privileged  corporations ;  and  it  will  be 
granted  quite  irrespective  of  any  question  of  irreparable  damage.  Cosens  «. 
Bagnor  Ry.  Co.,  1  Ch.  App,  594;  Horton  v,  Hoyt,  11  Iowa,  496;  Omaha,  etc. 
R.  R.  Co.  o.  Menk,  4  Neb.  21;  Bohlman  v.  Green  Bay,  etc.,  R.  R.  Co.,  40 
Wis.  157;  Sturtevant  o.  Milwaukee,  etc.,  R.  R.  Co.,  11  Wis.  62. 

In  the  case  of  Western  Maryland  R  R  Co.  v.  Owings,  15  Md.  199,  an  in- 
junction was  prayed  to  prevent  a  railroad  company  from  making  a  railroad 
over  complainant's  lands.  The  bill  alleged  that  the  company  had  not  paid 
nor  tendered  compensation  for  the  use  of  the  lands.  Judge  Tuck  in  deciding 
the  case  said:  **  We  do  not  perceive  how  the  court  could  have  refused  the 
injunction  in  the  face  of  this  averment  in  the  bill.  The  clause  of  the  Consti- 
tution applicable  to  the  point  is  too  plain  to  admit  of  any  doubt.  The  nature 
of  the  damage,  whether  irreparable  or  not,  hoe  nothing  to  do  viith  the  question  when 
thus  preeented,"*^  .  .  .  '*  We  have  no  doubt  of  the  jurisdiction  of  the  court 
of  equity  in  such  a  case  as  this.  It  has  been  frequently  exercised,  as  shown 
by  the  authorities  cited  in  the  argument,  and  there  are  many  others  to  the 
same  effect,  that  corporations  may  be  restrained  from  an  abuse  of  their  powers." 
In  Bird  v.  Wilmington,  etc.,  R.  R.  Co.,  4  Am.  Law  Reg.  222-225,  it  was 
held  that  the  mere  fact  that  the  railroad  company  had  proceeded  to  take 
possession  of  complainant's  land  before  instituting  proceedings  for  condem- 
nation, was  a  sufficient  reason  for  granting  an  injunction. 

In  River  Dun  Nav.  Co.  v.  North  Midland  Ry.  Co.,  cited  above,  a  bill  for 
injunction  had  been  filed  to  prevent  a  railroad  company  from  taking  land 
outside  of  the  line  in  which  it  was  authorized  by  act  of  Parliament  to  con- 
demn. The  Vice-chancellor  refused  an  injunction  below  on  the  ground  that 
the  bill  did  not  aver  that  irreparable  injury  would  result.  On  appeal,  the 
Chancellor  held  that  the  injunction  would  lie  to  restrain  the  company  from 
proceeding  beyond  the  powers  given  them  by  statute.  The  Lord  Chancellor 
says.:  ^*  I  am  not  at  liberty  (even  if  I  were  in  the  least  disposed,  which  I  am 
not)  to  withhold  the  jurisdiction  of  this  court,  as  exercised  in  the  first  case 
in  which  it  was  exercised,  that  of  Agar  «.  Re^nts  Canal  Co.,  Cooper's  Rep. 
77,  where  Lord  Eldon  proceeds  simply  on  this — that  he  exercised  the  juris- 
diction of  this  court  for  the  purpose  of  keeping  these  companies  within  the 
powers  which  the  act  give  them.  And  a  most  wholesome  exercise  of  the 
jurisdiction  it  is,  because  great  as  the  powers  necessarily  are,  to  enable  the 
companies  to  carry  into  effect  works  of  this  magnitude,  it  would  be  most 
prejudicial  to  the  interests  of  all  persons  with  whose  property  they  interfere, 
if  there  were  not  a  jurisdiction  continually  open  and  ready  to  exercise  its 
power,  for  the  purpose  of  keeping  them  within  that  limit  which  the  legisla- 
ture has  thought  proper  to  prescribe  for  the  exercise  of  {heir  powers."  The 
injunction  was  refused,  however,  on  another  ground. 

The  followinff  cases  also  support  the  general  rule  that  equity  will  enjoin 
the  taking  of  land  by  a  railroad  company  without  first  condemning  the 
same:  Diedrichs  v.  Northwestern  Union  R.  R  Co.,  83  Wis.  219;  Lumsden 
t.  Milwaukee,  8  Wis.  485,  495;  Northern  Pacific  R.  R.  Co.  v.  Bamesville  & 
Moorhead  R  R.,  1  Am.  &Eng.  R.  R  Cas.  8;  Henderson  v.  New  York  Central 
RR.C0..78N.  Y.423. 

Injunction  to  Prevent  Operation  of  Road.— On  the  same  principle,  where 
a  railroad  has  illegally  entered  lands  and  built  its  road  on  them  and  fails  to 
pay  the  damages  iKljudged,  it  is  generally  held  that  the  operation  of  the  road 
will  be  enjoined.  Cozens  v.  Bagnor  Ry.  Co.,  1  Ch.  App.  594 ;  Omaha,  etc. , 
R.  R.  9.  Menk,  4  Neb.  21;  Evans  v,  Missouri,  etc.,  R.  R.  Co.,  54  Mo.  453; 
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8turtevant«.  Milwaukee,  etc.,R.  R  Co.,  11  Wis.  62  (Statutory);  Bohlman 
V.  Green  Bay,  etc.,  R.  R.  Co.,  40  Wis.  157;  80  Wis,  105;  Story  «.  New  York 
Elevated  R.  R.  Co.,  7  Am.  &  Eng.  R.  R.  Cas.  596,  611 ;  G^ammage  v.  Georgia 
SoutherzL  R.  R.  Co.,  10  Am.  &  Eng.  R.  R.  Cas.,  871;  Kendall  v.  MisslBquoi 
R.R.  Co.,  14;  Ibid.  428;  Morris  v,  Chicago,  etc.,  R  R.  Co.,  45  Iowa,  29;  Rich- 
ards V.  DesMoines  Valley  R.  R.  Co.,  18  Iowa,  259;  Hibbs  v.  C.  &  S.  R.  R 
Co.,  89  Iowa,  840 ;  White  «.  Nashville  &  Northwestern  R  R  Co.,  7  Heisk 
(Tenn.),  518;  Murdock  c.  Prospect  Park,  etc.,  R  R  Co.,  78  N.  Y.  579. 
In  Bohlman  «.  Green  Bay,  etc.,  R  R  Co.,  40  Wis.  157,  the  railroad  com- 

Eany  entered  after  condemnation  proceedings  which  were  void,  and  the  court 
eld  that  an  injunction  would  lie  to  restrain  the  use  of  the  road,  ex  dMto 

In  Evans  v.  Missouri,  etc.,  R.  R  Co.,  64  Mo.  458,  it  was  held  that  equity 
would  enjoin  the  operation  of  a  road  where  the  award,  made  in  conse- 
quence of  condemnation  proceedings,  had  not  been  paid,  and  all  statutory 
remedies  to  enforce  its  payment  had  been  resorted  to  without  success.  In 
the  course  of  the  argument  the  railroad  raised  the  point  that,  the  road  being 
in  actual  operation,  the  interests  of  the  public  would  require  that  its  actual 
operation  should  not  be  interfered  with  by  injunction.  On  this  point  the 
court  say:  *^This  position  is  taken  with  very  poor  grace  by  a  corporation 
which,  under  the  arbitrary  forms  of  law,  has  wrested  property  from  its  owner. 
But  the  complexion  of  this  case  is  not  at  all  altered  by  any  or  all  of  the  afore- 
mentioned circumstances.  That  mythical  personage  *  The  Public,' so  often 
summoned  as  a  convenient  accessory  when  some  flagrant  wrong  upon  consti- 
tutional rights  is  in  contemplation,  can  only  '  acquire  riehts '  in  the  land 
even  of  the  humMeit  citizm  by  paying  therefor.  The  plaintiff  not  being 
guilty  of  laches,  and  not  having  waived  or  postponed  his  claim,  his  ri^ht  to 
pay  for  his  property  as  a  constitutional  condition  precedent  still  exists  in  all 
Its  original  vigor.  And  for  the  enforcement  of  this  right  equity  will  fully 
supply  a  remedy,  and  such  a  remedy  as  will  fully  meet  the  exigencies  of  the 
case.'' 

In  a  New  Jersey  case  the  question  whether  a  court  of  equity  would  enjoin 
a  railroad  company  from  entering  upon  the  lands  of  others,  when  it  undertook 
to  do  so  without  any  claim  of  right  or  title,  was  passed  by  as  not  settled  by 
State  decisions.  But  the  court  held  that  a  railroad  company  which  had,  by 
mistake,  entered  upon  the  lands  of  any  other  company  and  built  its  road  there 
would  not  be  enjoined  in  the  operation  of  its  road.  Erie,  etc.,  R.  R.  Co.  «. 
Delaware,  etc.,  R.  R  Co.,  6  C.  E.  Green  (N.  J.)  288. 

Where  Agreed  Price  not  Paidi — An  injunction  will  also  be  granted  where 
the  company  enters  upon  an  agreement  to  pay  a  fixed  price  or  an  award  for 
the  land,  and  after  entering  refuses  or  omits  to  pay  such  price  or  award. 
Thus  in  Stewart  «.  Raymond  R  R.  Co.,  7  Sm.  &  M.  (Miss.)  568,  the  com- 
pany was  in  occupation  of  the  land,  and  it  was  agreed  that  the  question  of 
compensation  should  be  left  to  arbitrators.  This  was  done  and  an  award  of 
$900  made.  The  company  omitted  to  pay  this,  and  the  owner  of  the  land 
threatening  to  put  a  fence  across  the  track,  the  company  filed  a  bill  to  re- 
strain him  from  so  doing,  alleging,  as  an  excuse  for  not  paying  the  award, 
their  inability  to  do  so.  The  owner  of  the  land  filed  a  cross-bill  to  enjoin 
the  company  from  operating  its  road  across  his  land  unless  it  should  at  once 

Say  him  the  amount  of  the  award.  It  was  held  that  the  original  bill  must  be 
ismissed  and  relief  given  on  the  cross-bill.  The  court  say:  '*  If  the  com- 
pany has  no  right  to  the  easement  before  payment  of  the  damages,  the  prop- 
osition that  Stewart  has  a  right  to  restrain  the  passage  of  the  cars  until  such 
compensation,  would  seem  to  follow  as  an  inevitable  conseouence." 

When  Injunction  will  be  Stayed. — Where  it  is  sought  by  Dill  to  enjoin  the 
operation  of  a  railroad  over  land  which  it  has  illegslly  taken,  and  when  the 


CHANOIKQ  LOCATION  OF  ROUTE.  91 

imjoiiiiiiff'the  operation  of  the  road  would  be  a  serious  matter  and  likely  to 
cause  piu>lic  inconvenience  and  annoyance,  the  court  will  often  withhold  the 
injanctioii  for  a  time  in  order  to  give  an  opportunity  for  the  damans  to  be 
duly  aaaeased  and  paid.  Harrington  v.  Bt.  Paul,  etc.,  R.  R.,  17  Minn.  216; 
Story  «.  New  York  Elevated  R.  R  Co.,  7  Am.  &  Eng.  R  R  Cas.  596';  Gam- 
mage  V.  Greorgia  Sout*hem  R.  R.  Co.,  10  Ibid.  876. 

Vendor's  Lien^ — In  England  it  has  been  held  that  the  owner  of  land  taken 
by  condemnation  proceedings  has  a  vendor^s  lien  upon  the  land  until  the 
compensation  awarded  has  been  paid.  Walker  v.  Ware,  etc.,  Ry.  Co.,  12  Jur. 
18.  See  also  2  Story,  Eq.  Jur.  (12th  Ed.)  §  1231  b,  and  Provolt «.  Chicago, 
etc.,  R.  R.  Co.,  69  Mo.  688. 


Eel  Kiveb  and  Eureka  B.  B.  Go. 

V. 

Field. 

(Advance  OasCj  California,    August  28,  1885.) 

Where,  as  in  California,  the  statutes  authorize  a  railway  company  to  alter 
its  route  even  when  once  finally  located,  whenever  the  location  can  be  im- 
proved, the  mere  fact  that  the  company  has,  after  its  preliminary  survey,  ac- 
quired a  right  of  way  over  another  portion  of  defendant's  land,  over  which 
it  might,  though  at  less  advantage,  build  its  road,  does  not  render  the  tak- 
ing of  other  land  by  condemnation  unnecessary. 

Appeal  from  a  judgment  of  the  superior  court  of  Humboldt 
county,  entered  in  favor  of  the  defendant,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.     The  opinion  states  the  facts. 

S.  I£.  Buck  for  appellant. 

W.  H.  Brumfidd  for  respondent 

BoBB,  J. — The  plaintiff,  a  corporation  organized  tinder  the  laws  of 
this  State  for  thepurpose  of  building  and  operatii^a  railroad  from 
a  point  on  the  Van  JDnzen  Eiver  to  the  city  of  Eureka,  in  Hum- 
boldt  county,  seeks  by  this  proceeding  to  condemn  a  right  of  way 
for  its  road  over  the  land  of  defendant.  The  answer  oi  defendant 
put  in  issue  the  alleged  necessity  for  taking  the  land  in  question, 
and  upon  this  issue  the  court  below  found  in  favor  of  deiendant, 
and  accordingly  gave  judgment  against  the  plaintiff.  It  is  con- 
tended here  that  the  evidence  is  insufficient  to  sustain  the  finding. 

It  appears  that  one  E.  F.  Herrick,  at  the  instance  of  the  plain- 
tiff, made  a  preliminary  survey  for  the  line  of  its  road  through  that 
portion  of  tne  land  of  the  de^ndant  described  as  "  west  facw. 

of  the  dike,"  and  defendant  sold  to  the  plaintiff  a  right  of  way 
four  rods  in  width  for  its  road  over  that  part  of  his  land, "  grant- 
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ing  to  said  company  the  right  to  pass  and  repass  with  its  rolling 
stock,  freight  and  passenger  cars,  to  construct  and  maintain  side- 
tracks, switches,  tarn-tables,  and  warehouses ;  the  said  grant  of  right 
of  way  to  continue  and  be  in  force  so  long  as  the  said  company 
shall  continue  to  maintain  and  opei*ate  its  road,  and  no  longer." 
But  the  line  of  the  road,  as  finally  located,  ran  through  another 
portion  of  defendant's  land,  and  it  is  over  that  portion  of  the  land 
embraced  in  the  line  as  finally  located  that  the  plaintiff  seeks  to 
acquire  the  right  of  way  by  means  of  these  condemnation  proceed- 
ings. The  plaintiff's  engineer  testified  at  the  trial  that  "  it  was 
necessary  to  locate  the  line  as  described  in  the  complaint  herein 
across  the  defendant's  land,  because  it  is  the  best  line,  the  most 
economical  to  construct,  and  the  most  practical  route  for  running  a 
line  through  that  land.  It  is  the  shortest  line ;  it  has  less  curva- 
ture than  any  other  line,  and  the  road  being  a  very  impoi-tant  one 
(may  be  a  through-line),  it  is  necessary  to  consider  very  carefully 
the  best  line  to  be  run  through  defendant's  land." 

The  engineer  who  ran  the  preliminary  line  testified :  "  The 
difference  between  the  line  described  in  the  complaint  and  the  one 
I  surveyed  consisted  in  this  :  The  one  I  surveyed  west  of  the  dike 
was  of  greater  length,  had  a  very  short  curve ;  there  may  be  con- 
siderable difference  in  cost  of  two  routes,  as  the  line  in  the  com- 
plaint described  is  high  enough  to  avoid  the  necessity  of  throwing 
up  an  embankment,  i  could  not  say  what  the  difference  in  cost 
would  be.  The  route  they  have  located  is  the  shortest ;  still,  the 
other  route  would  accommodate  their  business,  and  it  looks  to  me 
better  than  the  one  they  seek  now.     It  is  nearer  their  landing." 

The  testimony  of  the  witness  F.  E.  Herrick  is  of  but  little  con- 
sequence, as  he  admitted  that  he  had  made  no  survey  of  the  routes, 
but  that  his  examination  was  confined  to  the  map  and  his  experi- 
ence in  railroad  building  was  confined  to  two  logging  roads,  one  a 
quarter  of  a  mile  and  the  other  one  mile  in  length. 

The  basis  of  the  action  of  the  court  below  in  finding  that  the 
land  in  question  was  not  necessary  to  be  taken  for  the  purposes  of 
the  road  was  the  fact  that  the  plaintiff  had  previously  acquired 
and  still  held  by  purchase  a  right  of  way  across  defendant's  land 
west  of  the  dike  "  which  will  enable  the  plaintiff  to  accomplish 
the  object  for  which  it  is  incorporated  and  discharge  every  duty  it 
owes  to  the  public." 

By  section  466  of  the  Civil  Code  it  is  declared  that: 

"Every railroad  corporation  has  power — 

"  1.  To  cause  such  examination  and  surveys  to  be  made  as  may 
be  necessary  to  the  selection  of  the  most  advantageous  route  for  the 
railroad ;  and  for  such  purposes  their  officers,  agents,  and  em- 
ployees may  enter  upon  the  lands  of  waters  or  any  persons,  subject 
to  liability  for  all  damages  which  they  do  thereto.  .  .  . 
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"  4.  To  lay  out  its  road,  not  exceeding  nine  rods  wide,  and  to 
construct  and  maintain  the  same,  with  a  single  or  double  track, 
and  with  such  appendages  and  adjuncts  as  may  be  necessary  for 
the  convenient  use  of  the  same.  .  .  . 

*^  7.  To  purchase  land  ...  to  be  used  in  the  construction  and 
maintenance  of  its  road,  and  all  necessary  appendages  and  adjuncts, 
or  acquire  them  in  the  manner  provided  in  title  vii.,  part  iii.,Code 
of  Civil  Procedure,  for  condemnation  of  lands ;  and  to  change  the 
line  of  its  road,  in  whole  or  in  part,  whenever  a  majority  of  the 
directors  so  determine,  as  provided  hereinafter ;  but  no  such  change 
must  vary  the  general  route  of  such  road  as  contemplated  in  its 
articles  of  incorporation."  .  .  . 
The  next  section  provides  : 

"Every  railroad  corporation' in  this  State  must,  within  a  reason- 
able time  after  its  road  is  finally  located,  cause  to  be  made  a  map 
and  profile  thereof,  and  of  the  land  required  for  the  use  thereof, 
and  the  boundaries  of  the  several  counties  through  which  the  road 
may  run,  and  file  the  same  in  the  oflSce  of  the  secretary  of  state," 
etc. 

By  section  467  it  is  provided :  "  If  at  any  time  after  the  location 
of  the  line  of  the  railroad  and  the  filing  of  the  maps  and  profiles 
thereof,  as  provided  in  the  preceding  section,  it  appears  that  the 
location  can  be  improved,  tne  directors  may,  as  provided  in  sub- 
division 7,  section  465,  alter  or  change  the  same  and  cause  new  maps 
and  profiles  to  be  filed,  showing  such  changes,  in  the  same  offices 
where  the  originals  are  on  file,  and  may  proceed  in  the  same  man- 
ner as  the  original  location  was  acquired  to  acquire  and  take  pos- 
session of  such  new  line,  and  must  sell  or  relinquish  the  lands 
owned  by  them  for  the  original  location  within  five  years  after  such 
change.  No  new  location  as  herein  provided  must  be  so  run  as  to 
avoid  any  points  named  in  their  articles  of  incorporation." 

It  will  be  observed  that,  by  the  provisions  of  the  last  section, 
even  after  the  line  is  once  finally  located  and  the  map  filed  as  re- 
quired by  section  466,  if  it  appears  that  the  location  raileoai>  hav. 
can  be  improved  the  directors  may,  in  accordance  with  mm^oF^wTr 
the  provisions  cited,  alter  or  change  the  route  and  may  S5°^*tokmiS 
proceed,  in  the  same  mannfer  as  the  original  location  ^o^"*^ 
was  acquired,  to  acquire  and  take  possession  of  such  new  line,  being 
repaired  to  sell  or  relinqui%li  the  lands  owned  by  them  for  the 
original  location  within  five  years  after  such  change.  But  here 
the  effort  is  to  condemn  land  embraced  within  the  line  as  first  finally 
located  and  as  shown  by  the  map  filed  by  the  plaintiff  in  accord- 
ance with  the  provisions  of  section  466  of  the  Civil  Code.  There  is 
no  substantial  conflict  in  the  evidence  upon  the  proposition  that 
the  line  as  finally  located,  and  within  which  the  land  sought  to  be 
taken  falls,  is  the  shortest,  best,  and  most  economical,  and,  there- 
fore, the  most  practicable  route.    The  mere  fact  that  the  plaintiff 
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had,  after  its  preliminary  survey,  acquired  a  right  of  way  over  an- 
other portion  of  defendant's  land  over  which  it  might,  though  at 
less  advantage,  build  its  road,  does  not  render  the  taking  unneces- 
sary ;  for,  as  has  been  seen,  i*aiIroads  are,  under  our  statute,  em- 
{)owered  to  alter  or  change  their  route  even  when  once  finally 
ocated,  whenever  the  location  can  be  improved.  In  the  present 
case  the  right  of  way  granted  the  plaintiff  by  defendant  was  condi- 
tional, and  by  the  terms  of  the  deed  will  cease  to  exist  when 
plaintiff's  road  is  constructed  elsewhere. 

We  are  of  opinion  that  the  evidence  is  insufficient  to  sustain  the 
finding  of  the  court  below. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new 
trial. 

Myrice,  J.,  Morrison,  C.  J.,  Thornton,  J.,  McKeb,  J.,  and 
MoKiNSTRY,  J.,  concurred. 


In  re  St.  Paul  and  Northern  Paoipio  R  K.  Ca 

V. 

State. 

(Adoanee  Ccue,  Minnesota,    yavember^f  1885.) 

An  order  appointing  commissioners  in  condemnation  proceedings  in  pur- 
suance of  Gen.  St.  1878,  c.  84,  §  17,  is  a  final  order  in  a  special  proceeding, 
and  is  appealable. 

Such  an  order  determines  that  the  lands  proposed  to  be  taken  were  required 
and  necessary  for  the  proposed  improvement,  and  that  they  were  subject  to 
the  right  of  eminent  domain.  QiuBre,  whether  the  legislature  have  dele- 
gated or  could  delegate  to  the  courts  the  power  to  determine  in  what  cases 
a  railway  corporation,  organized  under  a  general  statute  conferring  the  right 
of  eminent  domain,  may  exercise  that  right. 

Land  owned  by  the  University  of  Minnesota  not  contiguous  to  the  univer- 
sity grounds  may  be  condemned  for  railroad  purposes. 

In  a  proceeding  for  condemnation  of  land  the  owner  of  such  land  cannot 
be  allowed  damages  for  other  land  owned  by  him,  but  not  part  of  or  in  the 
same  tract  with  the  land  sought  to  be  condemned. 

Appeal  from  an  order  of  the  district  court,  Hennepin  counl^. 
D,  A,  Seoombe  for  petitioner,  St.  Paul  &  N.  P.  R.  R.  Oo. 
TT.  J.  Hahn^  Att'y-Gen.,  for  the  State. 

Yanderburgh,  J. — ^This  is  an  appeal  from  an  order  of  the  dis- 
trict court  of  Hennepin  county  appointing  commissioners  to  ap- 
praise damages  upon  the  petition  of  the  respondent  railway  com- 
pany in  pursuance  of  Gen.  St.  1878,  c.  34,  §  17. 

1.  Such  order  is  a  final  order  in  a  special  proceeding,  and  hence 
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appealable.  Among  other  things  it  determined  that  the  lands  pro- 
posed to  be  taken  were  required  and  necessary  for  the  proposed 
improyement.  The  question  so  determined  would  not  a^ain  arise 
or  be  considered  in  the  course  of  any  subsequent  proceeaings^  but 
was  determined  once  for  all,  and  affected  a  substantial  right.  In  re 
Jones,  23  N.  W.  Rep.  835. 

2.  Upon  the  merits,  the  first  question  arises  upon  the  motion  of 
the  appellant,  the  State  of  Minnesota,  to  dismiss  the  petition  on 
tlie  ground  tliat  it  was  not  made  to  appear  that  the  ^^ 
public  interests  required  the  prosecution  of  the  enter-  wnvmrer  mat 
prise,  ihe  controversy  grows  out  of  the  attempt  by 
the  company  to  appropriate  certain  lands  belonging  to  the  Univer- 
sity of  Minnesota,  situated  on  the  line  of  the  proposed  route  of  the 
road.  The  only  lands,  however,  included  in  the  petition  which  ap- 
pear to  belong  to  the  university  are  certain  lots  in  Regents'  addi- 
tion to  Minneapolis.  These  lots  are  not  used  or  held  for  public 
purposes  by  the  State,  and  are  not  contiguous  to  the  university 

Sounds,  and  are  liable  to  be  appropriated  in  the  same  manner  as 
ads  of  private  persons.     Gen.  St.  1878,  c.  34,  §  15. 
No  good  reason,  therefore,  appeare  why  they  might  not  be  taken 
for  public  use  by  the  railway  company  if  reasonably  necessary 
therefor.     And  the  necessity  or  propriety  of  appropriating  these 
particular  lots  does  not  seem  to  be  questioned  if  the  enterprise  is 
to  proceed.     The  court,  it  appears,  upon  the  hearing  of  the  peti- 
tion, was  satisfied  that  the  public  interests  required  the  prosecution 
of  the  enterprise,  and  we  think  there  was  a  snf&eient  prinhOrfoGie 
case  made  to  sustain  such  determination.     The  court  was  entitled 
to  consider  the  nature  of  the  enterprise  as  disclosed  by  pubuc  nikd  of 
the  record,  the  location,  termini^  and  extent  of  the  line,  ?^¥^^»qotbk 
as  well  as  the  evidence  before  it  of  the  expenditures  °^* 
and  improvements  already  made,  and  the  facilities  for  business 
possessed  by  the  company.     It  would  also  take  judicial  notice  of 
things  generally  known  to  the  public,  such  as  the  general  develop- 
ment 01  commercial  interests  and  the  increase  of  trade  and  travel, 
in  determining  the  question  of  the  propriety  or  importance  of  ex- 
tending the  proposed  line  of  road.     It  is  unnecessary,  therefore, 
lor  us  to  discuss  or  deteimine  in  this  case  the  point  raised  by  the 
respondents'  counsel  in  argument  whether  the  legislature  have  in 
fact  delegated,  or  could  delegate,  to  the  courts  the  power  to  deter- 
mine in  what  cases  the  right  of  eminent  domain  may  be  exercised 
by  a  railway  corporation,  organized  under  and  in  pursuance  of 
diapter  34,  tit.  1,  Gen.  St.,  with  the  powers  thereby  granted ;   in 
other  words,  to  determine  whether  such  corporation  may  be  per- 
mitted to  prosecute  the  enterprise  for  which  it  was  organized. 
This  is  not  considered. 

Whether,  however,  the  use  for  which  lands  are  sought  to  be 
taken  in  such  cases  is  a  public  use,  and  whether  they  are  reason- 
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ably  necessary  or  required  therefor  by  the  corporation,  or  whether 
a  proposed  public  use  would  be  inconsistent  with  or  subversive  of 
a  prior  public  use  to  which  particular  lands  sought  to  be  appro- 
priated nad  already  been  dedicated, — these  are  undoubtedly  ques- 
tions for  the  court ;  and  so  far  as  the  determination  thereof  may 
aflEect  the  prosecution  of  a  proposed  enterprise,  it  will,  to  that  ex- 
tent, be  under  the  control  of  the  court.  Bailroad  Co.  v.  Davis, 
43  N.  Y.  137;  New  York  Cent.  &  H.  R.  R.  Co.  v.  Metro- 
politan G.  L.  Co.,  63  N.  Y.  331 ;  In  re  New  York  Cent.  R  R 
Co.,  66  N.  Y.  407;  Union  Depots  City  of  St.  Paul,  30  Minn. 
359. 

3.  The  answer  to  the  petition  states  that  certain  other  lots  em- 
braced therein,  and  adjoining  the  grounds  occupied  by  the  univer- 
damaobs  hot  sity,  though  appearing  of  record  to  be  owned  by  one  of 
"^S  the  regents  individually,  is  in  fact  the  property  of  the 
university.  This  was  denied  by  the  petitioner,  and  was 
not  established  upon  the  hearing.  As  respects  the  university,  there- 
fore, no  cause  was  shown  ^hy  such  lands  might  not  be  taken.  The 
regents,  however,  insisted  that  thev  were  entitled  to  show,  and  ac- 
cordingly offered  to  show,  that  if  the  road  were  constructed  on  the 
line  proposed,  it  would  injuriously  affect  property  of  the  university 
required  for  public  use,  though  not  actually  taken  or  appropriated 
by  the  respondent  in  these  proceedings,  and  would  greatly  impair 
its  usefulness  for  educational  purposes.  The  evidence  offered  was 
excluded,  and  the  ruling  of  tlie  court  is  assigned  for  error.  We 
think  the  court  ruled  correctly.  The  mere  fact  that  the  lots  in 
Regents'  addition  belonged  to  the  university  ^ve  the  State  or 
Re^nts  no  standing  in  court  to  raise  such  question. 

For  the  purposes  of  the  petition,  lands  not  embraced  therein,  or 
connected  with  other  lands  sought  to  be  condemned  as  part  of  one 
entire  tract,  are  not  to  be  deemed  affected  by  the  proceedings,  so 
as  to  authorize  the  owners  thereof  to  appear  and  object  to  the  pix>- 
priety  of  granting  the  petition.  By  section  15,  c.  34,  a  notice  stat- 
ing uie  object  of  the  petition,  and  containing  a  description  of  the 
lands  proposed  to  be  taken,  is  to  be  served  on  every  person  named 
as  owner,  incumbrancer,  tenant,  or  otherwise  interested  therein. 
And  under  section  17  the  issue  as  to  each  party  i*espect8  the  lands 
described  which  he  owns  or  is  interested  in.  See,  also,  section  18. 
A  cannot  object  that  B's  lands  are  taken,  nor  raise  an  issue  as  to 
other  separate  and  independent  lots  or  parcels  of  land  belonging  to 
him  not  described  in  the  petition  nor  included  in  the  proposed  im- 
provement, since  his  rights  and  interests  in  such  lands  are  not 
affected  by  the  condemnation  proceedings.  We  think,  therefore, 
that  the  court  properly  declined  to  consider  in  these  proceedings 
the  alleged  injuries  to  outside  lands  incident  to  the  operation  of  the 
proposed  road. 

Order  aflSrmed. 
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OmoAGo  Aim  Eyanston  R  B.  Oo. 

V. 

Jaoobs. 

(110  lUinois,  4U.) 

The  €nie  test  as  to  damages  to  be  paid  for  land  taken  for  a  public  use  ii 
its  market  yalue  for  any  purpose  to  'which  it  is  adapted  or  may  be  applied. 
M  lots  sought  to  be  condemned  are  in  use  for  market-gardening  purposes. 
and  are  more  valuable  for  that  purpose  than  for  any  other,  the  owner  will 
have  the  right  to  show  that  fact ;  and  hence  there  is  no  error  in  admitting 
proof  in  such  case  of  the  value  of  the  manure  or  compost  on  the  land  per  load. 

The  case  of  Lake  Shore  &  Michigan  Southern  R.  R.  Co.  v,  Chicago  &  Western 
Indiana  B.  R.  Co.,  100  IlL  21,  as  to  fixing  the  damages  for  lots  condemned  for 
a  right  of  way  on  a  different  basis  than  their  maket  value,  is  to  be  applied 
only  to  property  which  in  its  use  or  condition  has  no  market  value. 

Where  the  evidence  is  conflicting  as  to  the  value  of  property  sought  to  be 
condemned  for  railroad  purposes,  and  the  jury  have  examined  the  premises 
in  person,  the  court  will  not  reverse  on  the  ground  alone  that  the  damaj^es 
assessed  may  be  considered  high,  unless  the  damages  are  clearly  excessive. 

On  the  assessment  of  damages  for  lots  sought  to  be  condemned,  there  being 
no  pretence  that  they  had  no  market  value,  the  court  instructed  the  jury  that 
if  uiey  found,  from  the  evidence,  that  there  was  no*  market  value  for  such 
property  in  such  condition,  they  should  determine  the  actual  value  of  the 
property  from  the  evidence  in  the  case.  Heldj  that  the  instruction  was  cal- 
culated to  mislead,  and  was  erroneous.  The  jury  should'  have  been  so  in- 
structed as  to  direct  their  inquiry  as  to  the  market  value  of  the  property. 

On  the  assessment  of  damages  for  lots  sought  to  be  condemned  for  right 
of  way,  an  instruction  given  for  A,  one  of  the  defendants,  which  is  erroneous 
as  to  petitioner,  is  not  relieved  of  its  error  because  it  may  be  proper  as  to 
other  landownero,  when  it  appears  on  its  face  the  same  was  given  on  behfdf 
of  A. 

Appsal  from  the  County  Court  of  Cook  connty ;  the  Hon. 
fiioHABD  Pbendergabt,  JudgB,  presiding. 

E.  WaUcer  and  F.  J.  Loesch  tor  the  appellant. 
JRubenSj  McQaffey  <&  Ames  for  the  appellee. 

Craig,  J. — This  was  a  proceeding  to  condemn  certain  lots  in  the 
city  of  Chicago  for  railroad  purposes.    Appellee,  John  VAcm, 

Jacobs,  was  me  owner  of  lots  39  to  45,  inclnsive,  in  sub-block  8,  in 
the  subdivision  of  block  12,  in  SheflSeld's  addition  to  Chicago. 
These  lots  are  each  twenty-four  feet  front  and  one  hundred  and 
twenty-four  feet  deep.  Jacobs  resided  on  lot  45,  in  a  frame  cot- 
ta^.  Upon  the  rear  of  the  lot  were  a  bam,  shed,  and  out-houses. 
The  lots  were  used  by  Jacobs  for  market-gardening.  In  the  county 
court,  where  a  trial  was  had,  the  jury  awarded  Jacobs  $8900  as 
compensation  for  his  property,  and  judgment  was  rendered  on  the 
veroict. 

22  A.  ft  E.  R  Cas.— 7 
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It  is  contended  by  appellant  that  the  damages  are  excessive,  that 
the  court  erred  in  the  admission  of  evidence,  and  in  modifying  and 
giving  instructipns. 

As  to  the  damages  allowed  by  the  jury,  the  evidence  in  r^ard 
to  the  value  of  the  property  taken  was  conflicting.  Where  such 
is  the  case,  and  the  jury  have  in  person  examined  tne  property,  we 
do  not  regard  it  our  duty  to  reverse  on  the  ground  alone  that  the 
damages  might  be  consioered  high,  unless  the  damages  are  dearlv 
excessive ;  and  in  this  case  we  would  not  be  inclined  to  reverse  had 
the  law  involved  in  the  case  been  properly  given  to  the  jury. 

It  appeared  from  the  testimony  that  the  lots  had  been  well 
manured  for  market-gardening,  and  one  witness  was  called  to  tes- 
tify to  the  value  of  the  compost  on  the  land  per  load. 
81^?  ^vicn  The  admission  of  this  testimony,  it  is  contended,  is 
2ff^Sf^wi?  erroneous.  We  perceive  no  valid  objection  to  the  evi- 
dence. If  the  soil  had  been  so  enriched  that  it  could  be 
sold  for  manure,  and  was  valuable  for  that  purpose,  such  testimony 
was  competent  for  the  consideration  of  the  jury  in  determining 
the  market  value  of  the  property.  The  owner  of  the  lots  could 
not  be  confined  to  their  value  for  building  purposes  alone.  If  the 
lots  had  a  market  value  for  any  purpose,  he  had  the  right  to  estab- 
lish that  fact  and  prove  such  value.  If  the  lots  were  more  valu- 
able for  market-gardening  than  for  any  other  purpose,  the  owner 
had  the  right  to  establish  that  fact.  The  real  issue  was  the  market 
value  of  the  propeii;y  for  any  purpose  for  which  it  was  adapted  or 
might  be  used.  The  proper  rule  on  this  subject  is  declared  in 
Haslam  v.  Galena  and  Southern  Wisconsin  B.  K.  Co.,  64  111.  353, 
where  it  was  held :  '^  The  true  test  as  to  damages  to  be  paid  for 
land  taken  is  its  market  value ;  but  in  estimating  the  damages, 
reference  may  be  had  not  merely  to  the  uses  to  which  the  land  is 
actually  apphed,  but  its  capabilities,  so  far  as  they  add  to  its  market 
value,  may  also  be  taken  into  consideration.  If  the  land  has  a 
mine  under  its  surface,  that  fact  may  be  considered  if  the  mine 
adds  to  the  market  value  of  the  land,  even  though  such  mine  has 
never  been  used.  So  of  a  water-power  even  though  it  has  never 
been  utilized." 

The  following  instruction  was  given  for  the  defendant : 

"  The  court  instructs  the  jury  that  the  owner  of  the  property  to 
be  condemned  is  entitled  to  its  actual  value  for  its  highest  or  best 
use  to  which  the  property,  in  the  condition  it  was  at  the  filing  of 
the  petition,  could  be  put ;  and  in  case  the  jury  find,  from  the  evi- 
dence, that  any  real  estate  to  be  condemned  has  an  actual  value  for 
a  specified  use,  and  that  such  property  is  devoted  and  adapted  to 
such  use,  then  the  owner  is  entitled  to  such  value.  Such  value  is 
to  be  found  at  its  market  value,  if  there  be  a  market  value  of  such 
property  in  such  condition  ;  but  if  you  find,  from  the  evidence,  that 
there  is  no  market  value  for  such  property  in  such  condition,  then 
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yon  are  to  determine  the  actual  valne  of  the  property  from  the 
evidence  in  the  case." 

In  Lake  Shore  &  Michigan  Southern  B.  B.  Co.  v.  Ohicago  & 
Western  Indiana  R.  R.  Co.,  100  111.  21 ;  8.  c.  Am.  &  Eng.  R.  R.  Cas. 
440,  454,  it  was  held,  where  land  has  no  market  valae,  from  the 
fact  of  its  being  used  as  a  right  of  way  for  a  railroad, 
estimates  of  its  value,  with  reference  to  such  use,  should  St'taot  m". 
be  received  on  the  question  of  compensation  to  be  paid,  g^HowJ  "^^ 
in  a  proceeding  to  condemn.     The  correctness  oi  the 
rule  of  law  as  declared  in  the  case  cited,  in  a  proper  case,  is  neither 
questioned  nor  denied.    But  it  is  apparent  tnat  the  rule  there  de- 
clared has  no  application  whatever  to  a  case  of  this  character. 
There  is  no  pretence  here  but  the  lots  have  a  market  value,  and 
the  only  question  of  dispute  in  the  county  court  was  what  that 
Valne  was.     There  was  no  difiSculty  whatever  in  arriving  at  the 
market  value  of  the  lots.     Under  such  circumstances  the  instruction 
was  calculated  to  mislead  the  jury.     The  jury  should  have  been 
instructed  in  such  a  way  that  they  would  look  to  the  market  value 
of  the  property.     But  the  instruction  opens  up  a  wider  field  of  in- 
vestigation.   It  was  a  fair  invitation  to  the  jury  to  enter  into 
another  field  of  inquiry  as  to  the  value  of  the  lots, — to  ignore  the 
market  value  and  determine  the  actual  value  for  a  specified  use. 

It  has  been  sug^ted  that  other  cases  involving  the  claims  of 
other  parties  for  damages  were  on  trial  with  Jacobs,  and  the  in- 
stroction  may  be  proper  as  to  such  cases.  The  answer  to  this  is, 
the  instruction,  as  appears  on  its  face,  was  given  by  the  court ''  in 
behalf  of  Jacobs." 

Under  the  evidence  before  the  jury  we  think  the  instruction  was 
erroneous,  and  calculated  to  enhance  the  compensation  to  a  greater 
amount  than  should  be  allowed. 

The  judgment  will  be  reversed  and  the  cause  remanded. 
Judgment  reversed. 

Profits  at  an  Element  of  Damages  In  the  Condemnation  of  Property.— 
The  proper  measure  of  damage  for  land  taken  by  virtue  of  the  right  of  emi- 
nent domain  is  well  settled  to  be  the  market  value  of  the  premises  taken  at 
the  time  of  taking.  This  market  value  is  to  be  fixed  by  the  jury  or  commis- 
sioneTs  on  the  evidence  submitted  to  them.  What  this  value  is  will  or  may 
^pend  on  a  great  variety  of  circumstances,  and  each  case  must,  of  course, 
rest  wholly  on  its  special  facts,  not  only  as  to  the  amount  but  as  to  the 
elements  which  go  to  make  up  the  value.  Where  the  land  taken  is  unoccu- 
pied land,  without  any  peculiar  adaptability  for  any  special  purpose,  but 
-which  has  a  ready  sale,  th^  market  value  is  easily  determined,  and  the  ele- 
ments which  go  to  make  it  up  are  few.  In  such  a  case  the  market  value 
would  ordinarily  be  determined  by  the  evidence  of  experts,  or  evidence  as 
to  the  urioe  brought  in  the  market  at  the  sale  of  other  property  similarly 
ntuatea.  But  where  the  property,  by  reason  of  location  or  otherwise,  has 
peculiar  adaptabilities  and  an  enhanced  value  arising  therefrom,  the  question 
of  value  is  a  much  more  complex  one.  Where  the  property  taken  has  build- 
ings on  it,  the  character  of  such  buildings  has,  of  course,  an  important  effect 
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on  the  market  value  of  the  property;  and  when  the  property  has  long  been 
used  for  carrying  on  a  particular  business,  so  that  the  business  is  connected 
or  associated  in  the  public  mind  with  the  particular  locality,  it  would  seem 
that  the  premises  thereby  acquire  a  special  adaptability  for  the  purposes  of 
such  business  which  is  a  proper  element  of  value.  When  the  value  of  the 
premises  is  largely  composed  of  its  special  adaptability  for  the  carrying  on 
of  a  particular  business,  the  value  of  this  special  adaptability  may  depend 
largely  on  the  amount  of  profits  made  in  that  business.  Hence  in  such  a 
case  evidence  as  to  profits  would  have  a  most  important  bearing  on  the 
question  of  value.  This  would  be  true  however  this  special  adaptability  was 
caused — whether  by  reason  of  the  business  having  been  long  earned  on  theie, 
or  by  reason  of  location  or  otherwise. 

Evidence  as  to  Profits  of  Business  Admissible  when  such  Profits  are  an 
Important  Element  of  Value^ — When  a  particular  business  is  carried  on  in 
the  premises  to  be  taken,  and  by  reason  of  location,  good-will,  or  otherwise, 
the  premises  are  particularly  adaptable  to  such  business,  it  would  seem  that 
evidence  of  profits  in  carrying  on  the  business  is  admissible  as  bearing  on  the 
question  of  market  value.  This  statement  is  in  conflict  with  the  rule  which 
is  often  laid  down,  that  evidence  as  to  profits  in  carrying  on  a  particular 
business  is  not  receivable  in  a  condemnation  of  the  premises  where  such  busi- 
ness is  carried  on.  It  is  thought  that  this  rule  is  intended  to  exclude  the 
recovery  of  damages  for  the  loss  of  profits  as  such,  and  without  reference  to 
the  value  of  the  land,  and  that  it  does  not  exclude  evidence  as  to  profits,  in 
so  far  as  they  bear  on  the  question  of  value,  except  in  cases  where  their 
bearing  is  trifling  and  unimportant.  That  the  scope  of  the  rule  is  not  wider 
than  this,  the  following  authority  would  seem  to  show :  Thus  in  Jackson- 
ville &  Southeastern  R  R  Co.  v.  Walsh,  106  Dl.  258;  s.  c,  14  Am.  &  Eng. 
R.  R  Cas.  245,  the  court  say :  '*The  inquiry  should  have  been  confined  to  the 
market  value  of  the  property,  and  all  evidence  of  the  amount  of  business 
that  was  or  could  be  done  in  it,  or  the  probable  profits  arising  therefrom, 
was  improper,  and  should  have  been  rejected.  The  purposes  for  which  it 
was  used  and  designed,  its  location  and  advantages  as  to  situation,  were 
proper  matters  of  consideration  by  the  jury ;  but  the  profits  of  the  business 
of  the  past,  and  conjectural  profits  for  the  future,  were  too  speculative 
and  uncertain  upon  which  to  ascertain  the  market  or  cash  value  of  the  prop- 
erty.^' But  in  that  case  the  premises  taken  were  occupied  as  a  saloon,  and 
it  was  not  shown  that  they  had  any  special  value  for  saloon  purposes. 

Again,  in  Whitman  v.  Boston  &  H.  R.  R.  Co.,  8  Allen  (Mass.),  188,  the 
court  say:  ^*The  testimony  relating  to  the  nature,  extent,  and  amount  of 
the  business  done  by  the  firm  of  Bartlett  &  Co.  on  the  premises  in  contro- 
versy was  objectionable,  as  tending  to  introduce  an  element  of  damage  which 
was  not  proper  for  the  consideration  of  the  jury.  The  petitioners  could 
not  recover  in  this  proceeding  for  the  damage  done  to  their  business,  but 
only  for  the  value  of  the  land."  Whitman  et  al.  v.  Boston  &  M.  R.  R  Co.,  B 
Allen  (Mass.),  138.  In  this  case  the  objection  was  based  on  the  admission  of 
the  evidence  as  evidence  of  loss  of  profits;  its  admissibility  on  the  question 
of  market  value  was  not  raised. 

In  Edmands  o.  Boston,  108  Mass.  585,  549,  the  court  say:  '<Gk>od-will  of 
the  business  of  a  lessee  or  other  owner  is  not  property  for  which  damages 
can  be  included,  and  is  to  be  considered  only  so  far  as  it  tends  to  enhance 
the  market  value  of  the  estate  that  is  injured,"  thus  admitting  that  such  evi- 
dence should  properly  be  considered  where  it  does  tend  to  enhance  the 
market  value. 

The  two  following  authorities  are  deemed  to  be  strong  in  support  of  the 
theory  above  stated  in  regard  to  the  admissibility  of  evidence  of  profits  : 
Driver  «.  Western  Union  R  R  Co.,  82  Wis.  560.  In  that  case  the  railroad 
condemned  one  of  four  lots  which  plaintiff  had  purchased  for  carrying  on  the 
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bunness  of  a  planing-mill,  and  upon  which  they  had  begnn  to  build  their 
factory  at  the  time  condemnation  proceedings  were  commenced.  Plaintiffs 
were  allowed  to  show  against  objection — Ist,  the  Yalue  of  the  lot  taken  when 
they  first  received  notice  of  condemnation  from  the  company ;  2d,  the  value 
of  the  remaining  lots  on  that  day ;  3d,  the  uses  to  which  they  would  have  put 
the  lot  taken ;  4th,  the  additional  expense  and  labor  caused  in  handling 
Inmber  and  the  consequent  depreciation  in  the  value  of  their  property.  The 
eourt  instructed  the  jury  to  consider  this  evidence  only  as  it  might  have  a 
bearing  on  the  question  of  the  market  value  of  the  property  before  and  after 
the  lot  was  taken.  It  was  held  that  the  evidence,  as  qualified  by  the  instruc- 
tion, was  proper.  The  court  say:  ''The  question  in  principle  is  ouite  anal- 
ogous to  the  one  presented  in  Snyder  «.  The  Western  Union  R.  R.  Co.,  25 
Wis.  60.  These  witnesses  stated  what  in  their  opinion  was  a  depreciation 
in  the  market  value  of  the  farm  in  consequence  of  the  railroad  passing  over 
it,  together  with  some  reasons  and  facts  why  it  was  diminished  in  value. 
These  facts  and  reasons  were  given  by  the  witnesses  to  account  for  the  actual 
decrease  in  the  market  value  of  the  farm.  So  here,  the  evidence  admitted 
in  respect  to  the  business  done  at  the  planing-mill  and  factory  tended  to 
prove  that  this  property  was  less  valuable  than  it  would  have  been  had  not 
tot  7  been  taken  for  railroad  purposes.  And  it  is  manifest  that  the  use  of 
the  property,  the  kind  and  amount  of  business  done,  and  the  facilities  for 
transacting  it,  would  inevitably  and  necessarily  enter  into  the  estimate  of 
the  value  of  the  property.  They  were  elements  proper  for  the  consideration 
of  the  jur^  in  estimating  damages  sustained  by  the  plaintiff  in  consequence 
of  the  talong  of  lot  7  by.  the  company." 

Western  Pennsylvania  R  R.  Co.  9.  Hill,  56  Pa.  St.  460.  In  that  case  the 
lands  taken  were  part  of  premises  owned  and  occupied  as  an  ancient  custom 
mill.  The  mill  was  situated  on  a  narrow  strip  of  ground  between  a  river 
and  a  high  bluff,  and  was  accessible  only  b^  a  township  road  parallel  to  the 
river.  The  railroad  was  built  parallel  to  this  road,  and  within  80  feet  of  the 
milL  Witnesses  were  allowed  to  testify  that  after  the  building  of  the  road 
at  least  half  the  custom  of  the  mill  had  fallen  off.  The  reason  given  for 
this  was  the  danger  in  going  to  the  mill  with  horses  and  teams,  owing  to  the 
location  of  the  road  with  reference  to  the  milL  The  court  says:  ''I  regard 
the  testimony  as  but  a  mode  of  ascertaining  a  measure  of  damages,  sanctioned 
by  the  court  from  Thobum's  case,  7  S.  &  R.  411,  down  to  Homstein^s  case, 
1  P.  F.  Smith  (Pa.),  87, — namely,  the  difference  between  the  value  of  the 

Sroperty  after  the  construction  of  the  railroad  and  before ;  the  amount  of 
eterioration,  when  ascertained  by  proper  tests,  being  the  amount  the  owner 
should  be  entitled  to.  This  must  almost  always  be  arrived  at  through  a 
variety  of  details  in  evidence,  to  enable  the  jur^  to  find  a  result." 

Where  the  special  adaptability  of  the  premises  for  a  particular  business . 
taken  is  sihall,  and  constitutes  no  important  part  of  their  value,  evidence  of 
profits  should  not  be  adodtted. 
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Randall 

V. 

Texas  Central  K  K  Co. 

(68  Teta$,  686.) 

The  husband  may,  without  being  joined  by  his  wife,  grant  a  right  of  wty 
to  a  railroad  company  across  a  tract  of  land  belonging  to  himseu  and  wife 
and  occupied  by  tnem  as  a  homestead,  when  the  use  of  the  right  of  way  by 
the  railway  does  not  materially  affect  the  right  of  the  wife  to  the  enjoyment 
of  the  use  and  occupancy  of  the  land  for  homestead  purposes. 

Erbob  from  Bo6<}Qe.     Tried  below  before  the  Hon.  Jo.  Abbott 

Trespass  to  try  title  bv  plain  tifis  in  error  for  the  recovery  of 
about  eighty  acres  of  land.  The  petition  alleged  that  the  land  was 
community  property  and  the  homestead  of  the  plaintiffs. 

The  amendea  petition  admitted  the  execution,  by  plaintiff  N. 
B.  Bandall,  of  a  aeed  conveying  to  defendant  a  right  of  way  two 
hundred  feet  wide  through  the  land,  so  far  as  he  had  right  and 
power  to  convey,  without  the  signature  and  consent  and  against 
the  wishes  of  the  wife,  Jeannette  Eandall. 

The  defendant  disclaimed  as  to  all  the  land  sued  for,  except  tLe 
right  of  wav  two  hundred  feet  wide  through  the  tract,  and  as  to 
that  pleaded  not  guilty  and  general  denial. 

Also  in  abatement  the  joinder  of  Jeannette  Kandall  and  general 
demurrer,  and  disclaimed  as  to  all  right  in  the  land  conveyed  by  N. 
B.  Randall's  deed,  except  the  right  of  way  and  privileges  annexed 
under  the  ^neral  laws,  and  prayed  that  the  damage  done  the  land 
by  appropnation  of  the  right  of  way  mi^ht  be  assessed  by  commis- 
sion or  otherwise,  if  it  should  be  found  that  the  railroad  had  not 
obtained  a  title  to  it. 

The  court  sustained  defendant's  demurrer  to  the  petition. 

17i08.  Harrison  for  plaintiffs  in  error. 

Alexcmder  <Sb  Winter  for  defendant  in  error. 

Watts,  J. — Only  one  question  is  presented  by  this  record  for 
consideration  and  disposition,  and  that  is  as  to  the  power  of  the 
husband,  without  the  consent  and  concurrence  of  the  wife,  to  grant 
to  a  railroad  company  a  right  of  way  over  or  across  a  community 
property  homestead. 

w  hen  the  fee  to  land  is  vested  in  the  community  property,  or- 
coMifuifiTT_  dinarily,  for  all  practical  purposes,  it  may  be  considered 
as  vested  in  the  nusband,  so  long  as  the  marriage  rela- 
tion exists.  For,  during  the  coverture,  the  husband 
generally  has  the  unrestricted  right  to  alienate  or  otherwise  dis^ 
pose  of  such  property,  in  whatever  manner  or  for  whatever  pur- 
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pose  may  to  him  seem  proper.    He  is,  during  the  coveitare,  practi- 
cally the  owner  of  the  land. 

This  ownership  upon  the  part  of  the  husband  is  neither  destroyed 
TiOT  impaired  by  reason  of  the  fact  that  it  may  have  become  the 
homestead.  Should  it,  by  abandonment  or  otherwise,  lose  its  home- 
stead characteristics,  it  immediately  becomes,  as  other  community 
property,  subject  to  the  absolute  dominion  of  the  husband,  and 
over  which  he  has  the  power  of  disposition  without  the  consent  or 
concurrence  of  the  wife. 

It  is  equally  true  of  his  separate  property  which  has  been  clothed 
vrith  the  homestead  quality;  whenever  it  loses  that  characteristic 
Ilia  absolute  right  to  convey  or  otherwise  dispose  of  it  cannot  be 
questioned. 

However,  so  long  as  the  property  is  the  homestead,  whether  it 
be  the  one  or  the  other,  the  constitution  and  statute  sus-  homiwad- ^ 
pends  the  power  of  the  husband  to  sell  and  convey  it,  ▼«. 
without  the  concurrence  and  consent  of  the  wife,  given  in  the 
mode  prescribed  by  law. 

By  this  suspension  of  the  husband's  power  of  alienation,  it  was 
intended  to  protect  the  wife  and  family  in  the  quiet  and  uninter- 
rupted possession  and  enjoyment  of  their  home. 

Nevertheless,  the  husoand's  right  to  manage  and  control  the 
homestead,  in  any  manner  not  inconsistent  with  the  SSJoJ?*  ^l 
object  and  purpose  of  the  protection,  will  not  be  dis-  SES?^  "^^"^ 
pnted.  He  may  rent  or  lease  a  part  or  all  of  the  homestead,  with- 
out the  consent  of  the  wife,  for  a  reasonable  time.  He  also  has 
the  right  to  subject  the  property  to  such  use  as  to  him  may  seem 
best,  provided  the  use  does  not  destroy  or  materially  affect  it  as  a 
homestead. 

In  providing  for  the  exemption,  it  was  never  intended  that  the 
husband  should  be  shorn  of  those  recognized  and  natural  rights 
which  appertain  to  him  as  the  head  of  the  family,  and  the  exercise 
of  which  is  reasonably  necessary  in  his  providing  for  its  main- 
tenance. Upon  him  rests  the  obligation  to  support  the  family,  and 
to  him  belongs  the  correlative  right  of  controlling  the  property  be- 
longing to  the  marital  partnership,  in  such  manner  as  to  him  may 
seem  best,  without  the  necessity  of  securing  the  concurrence  and 
consent  of  the  wife,  so  that  this  right  is  not  so  exercised  as  to  ma- 
terially affect  or  destroy  the  homestead  rights  of  the  wife.  In  this 
respect  the  constitution  and  statutes  are  limitations  upon  the  power 
of  the  husband  to  sell  and  convey  property  to  which  the  homestead 
character  has  attached. 

If  it  was  not  for  the  inhibition,  certainly  the  husband  would  have 
the  power  to  sell  and  convey  the  community  property  consbit      of 
without  the  consent  of  the  wife,  notwithstanding  they  "       "  ""*"" 
might  be  occupying  it  as  a  home.     It  is,  therefore,  only 
to  tlie  extent  intended  by  the  limitation   that  the 
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husband  is  deprived  of  the  power  of  control  and  disposition  of 
commnnity  property  possessing  the  homestead  character.  And  the 
intention  was  only  to  hedge  his  power  in  this  respect,  where  its 
exercise  wonld  materially  affect  the  right  of  the  wiie  to  the  enjoy- 
ment of  the  use  and  occupancy  of  the  homestead. 

There  can  be  no  dispute  as  to  the  fact  that  the  property  was  sub- 
ject to  the  exercise  of  the  nVht  of  eminent  domain^  whether  it  did 
or  not  possess  the  homestead  quality. 

Now,  suppose  that  the  right  of  way  had  been  regularly  condeDomed ; 
then,  as  it  neither  destroyed  nor  materially  affected  the  propertj  as 
a  homestead,  the  damages  assessed  would  have  been  paid  to  the 
husband,  who  could  have  used  it  at  his  pleasure,  and  tnat  without 
any  supervisory  control  by  the  courts. 

This  being  true,  the  right  of  the  husband  to  contract  with  the 
company  as  to  such  reasonable  right  of  way,  without  the  consent 
of  the  wife,  would  seem  to  follow  as  a  natural  consequence. 

If  the  husband  should  attempt  to  so  exercise  this  right  as  to  de- 
stroy the  homestead,  or  to  materially  affect  it  as  such,  upon  proper 
application  doubtless  the  courts  would  interpose  through  their 
equitable  power  to  prevent  the  imposition. 

It  is  not  true,  as  contended,  that  the  wife's  separate  estate  and  a 
community  property  homestead  occupy  the  same  position  in  this 
respect.  As  to  the  separate  property  of  the  wife,  the  husband  has 
no  right  whatever  to  sell  and  convey  it ;  the  property  belongs  to 
the  wife,  not  to  the  husband  ;  and  the  extent  of  his  power  is  con- 
ferred by  the  statute — to  manage  and  control ;  while,  on  the  other 
hand,  he  has  the  unlimited  power  to  sell  and  convey  the  community 
property,  except  as  qualified  by  the  homestead  provisions  of  the 
constitution  and  statute. 

In  the  case  of  The  T.  &  P.  E.  E.  Co.  v.  Durrett,  57  Tex.  48, 
the  want  of  authority  upon  the  part  of  the  husband  to  grant  aright 
of  way  over  the  separate  property  of  the  wife,  without  her  concur- 
rence and  consent  as  prescribed  by  statute,  is  clearly  shown.  But 
the  principles  announced  in  that  case  have  no  controlling  influence 
upon  the  question  now  under  consideration. 

In  East  Tennessee  &  Virginia  E.  E.  Co.  v.  Love,  8  Head,  65,  it 
is  said  :  "  The  right  to  take  land  under  the  power  of  eminent  do- 
main is  not  restricted  by  any  disabilities  of  the  owner.  That  wonld 
defeat  the  object  of  the  power,  which  is  the  public  necessity  to 
take  it  for  the  general  good.  The  power  of  the  State  to  appro- 
priate the  property  is  unquestioned,  but  the  right  of  the  owner  to 
be  paid  for  it  is  secured  by  the  constitution.  The  power  of  the 
State  is  subject  to  no  restrictions  but  that  of  making  compensation. 
This  inherent  authority  of  the  government  to  take  private  property 
for  public  use  is  exercised  without  any  reference  to  the  private 
ownership.  The  existence  of  infancy,  coverture,  or  other  disability 
presents  no  obstacle.    The  correlative  constitutional  right  to  de- 
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masd  and  receive  the  value  of  the  property  can  only  be  asserted 
bj  the  true  owner." 

In  a  case  like  this,  where  the  taking  would  neither  destroy  nor 
materially  affect  the  property  as  a  homestead,  the  husband,  as  the 
head  of  the  family,  must  be  considered  the  true  owner  of  the  land 
taken,  and  as  such  entitled  to  receive  the  value.  Then  there  could 
be  no  sound  objection  to  permitting  him,  under  like  circumstances, 
to  contract  with  the  company  in  regard  to  the  right  of  way,  sub- 
ject to  the  limitation  that  he  cannot  thereby  destroy  the  homestead 
or  materially  affect  it  as  such. 

In  the  case  of  The  Chicago,  etc.,  R.  B.  Co.  v.  Swinney,  38  Iowa, 
184^  it  was  held  that  the  husband  could,  without  the  concurrence 
and  signature  of  the  wife  to  the  deed,  convey  a  right  of  way  to  a 
railroad  companv  over  the  homestead,  proviaed  the  effect  of  the 
conveyance  would  not  be  such  as  to  defeat  the  substantial  enjoy- 
ment of  the  homestead  as  such. 

Upon  the  agreed  case  as  presented,  we  are  of  the  opinion  that 
there  is  no  error  in  the  judgment  of  the  court  below,  and  that 
therefore  it  ought  to  be  ajmrmed. 

Affirmed. 

Homestead  Premites— Husband  alone  may  grant  Right  of  Way  through 
them. — ^In  Chicago  &  Southwestern  R.  R.  Co.  e.  Swinney,  88  Iowa,  182,  it  was 
held,  in  accordance  with  the  decision  in  the  principal  case,  that  a  erant  of 
a  right  of  way  through  homestead  premises  made  by  the  husband  alone, 
without  the  wife  joining,  was  valid,  provided  the  occupancy  of  the  right  of 
way  wou)d  not  materially  interfere  with  the  occupancy  of  the  homestead 
premises  as  such.  The  decision  seems  to  go  partly  on  the  ground  that  the 
right  of  way  is  a  mere  easement.  The  court  says:  '*  If  the  homestead  was  a 
single  lot,  and  the  right  of  way  occupied  it  all,  so  as  to  destroy  the  home- 
stead or  defeat  its  occupancy  as  sucn,  the  case  would  be  very  different/' 
This  case  is  disapproved  in  Smyth  on  Homestead  and  Exemptions,  §  308.  It  is 
there  said:  **That  he  (the  husband)  could  alone  grant  an  estate  in  it  (the 
homestead)  even  of  the  nature  of  an  easement,  which  should  be  a  permanent 
one  and  uncontrollable  by  the  spouses,  appears  to  be  antagonistic  to  the  gen- 
eral intentions  of  the  framers  of  the  constitutions  and  laws  as  to  homestead ; 
but  the  latest  ruling  upon  the  point,  Chicago  &  Southwestern  R.  R.  Co.  e. 
Swinney,  tupra,  favors  the  right  of  the  husband  so  to  do." 

Damages  paid  in  Proceedings  for  Condemnation  of  Homestead  Property. 
— Has  the  husband  exclusive  right  of  control  of  money  paid  as  damages  for 
the  condemation  of  the  whole  or  part  of  homestead  premises?  It  was  held 
that  'he  had  in  the  case  of  Canty  e.  Lattemar,  15  Am.  &  Eng.  R.  R.  Cas. 
880;  that  he  had  not  in  Kaiser  et  dl.  v.  Seaton,  14  Am.  &  Eng.  R.  R.  Cas. 
405,  and  that  conseauently  such  money  could  not  be  garnished  while  in  the 
hands  of  the  sheriff  by  creditors  of  the  husband.  The  court  draw  a  distinc- 
tion between  alienation  of  exempted  property  by  voluntary  grant,  and 
alienation  by  proceedings  in  moitum^  and  advert  to  the  cases  holding  that 
where  exempted  propei^  has  been  wrongfully  sold  on  execution  the  pro- 
ceeds of  such  sale  cannot  be  garnished,  and  hold  that  condemnation  pro- 
ceedinffs,  being  also  in  inoitum^  the  damages  allowed  are  exempt.  The 
writer  Knows  of  no  other  authority  on  the  subject. 
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In  action  of  ejectment  by  a  landowner  to  recoYer  poisession  of  land  con- 
demned for  a  rif  ht  of  way  for  a  railroad,  the  reoora  of  the  oondemnatioii 
proceedinffs  is  admiBsible  in  evidence. 

Where  the  owner  of  land  appeared  by  agent  before  commiasionerB  appoint- 
ed in  proceedings  under  the  statute  (Qen.  St.  1865,  p.  852,  f{  1,  2,  8)  to 
condemn  such  land  for  a  right  of  way  for  a  railroad,  and  endeavored  to  in- 
crease the  amount  of  their  finding,  and  appeared  in  court  by  attorney  and 
objected  to  the  award  because  it  was  insufficient,  but  made  no  objection  to 
the  construction  of  the  road,  and  took  no  legal  steps  to  prevent  its  construc- 
tion, he  cannot  maintain  an  action  of  ejectment  against  the  railroad  companj 
to  recover  possession  of  the  land. 

Proceedings  to  condemn  land  for  a  right  of  way  for  a  railroad  are  purelj 
statutory,  and  the  powers  possessed  by  the  judge  at  chambers  or  by  the  court 
in  appointing  commissioners,  reviewing  and  setting  aside  their  report,  and 
appointing  new  commissioners,  are  limited  and  prescribed  by  statute,  and 
can  only  be  exercised  in  the  manner  provided  by  tne  legislature. 

When  commissioners  have  been  appointed,  have  mi^e  their  Yeport,  and 
their  award  has  been  paid  to  the  clerk,  for  the  owner  of  the  land  as  provided 
by  statute  (Gen.  Stat.  1866,  p.  852,  §  8),  the  company  is  vested  witA  the  in- 
terest in  the  land  for  the  purposes  appropriated,  and  mutual  rights  are  cre- 
ated which  cannot  be  divested,  except  by  consent  of  both  parties,  unless  the 
comi>any,  as  provided  by  statute,  shall  elect  to  abandon  the  proposed  appro- 
priation of  the  land. 

PlaintifTs  land  having  been  condemned  upon  proceedings  at  the  instance 
of  one  company,  the  money  paid  to  the  clerk,  the  land  reduced  to  possession, 
the  road  constructed  and  put  in  operation,  and  sold  to  defendant  company, 
such  first  company  cannot  afterward,  by  motion,  dismiss  the  proceedings  as 
to  plaintiff,  such  action  being  an  interference  with  vested  rights. 

A  railroad  company  incorporated  and  existing  under  the  laws  of  an  ad- 
joining State  is  empowered  by  statute  (R.  S.  1879,  §  790;  Laws  1870,  p.  90, 
1 2)  to  obtain,  in  this  State,  a  right  of  way  by  condemnation  proceedings. 

Appeal  from  Jasper  Circuit  Court. 
Hon.  M.  G.  MoGbbgob,  Judge. 
John  O^Day  for  appellant. 
M,  Z.  Gray  J  pro  ae. 

« 

EwiNG,  C. — ^This  was  an  action  in  ejectment,  commenoed  in 
August,  1880,  to  recover  of  defendant  a  part  of  the  east  half  ol 
the  southwest  quarter  of  section  3,  township  27,  range  33.  The 
petition  is  in  the  ordinary  form  and  the  answer  a  general  denial. 

Plaintiff  read  in  evidence  against  defendant's  objections  a  pat* 
ent  from  the  United  States,  and  then  evidence  tending  to  show  the 
damage  sustained,  and  that  defendant  was  in  possession ;  and  one 
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Mritneas  testified  that  he,  as  the  agent  of  the  plaintifi,  appeared  be* 
fore  the  oommissioners  who  were  appointed  to  appraise  the  dam* 
ages  for  the  right  of  way,  and  read  decisions  of  the  Supreme  Conrt 
as  to  the  measure  of  damages,  and  argued  before  the  board  that 
the  damages  awarded  were  not  sufficient,  and  that  he  FAcn. 

objected  to  the  road  going  on.  Defendant  then  offered  evidence 
as  to  the  amount  of  damage  sustained,  and  then  offered  the  record 
of  the  proceedings  for  the  appointment  of  commissioners,  and  con* 
demnation  of  the  right  of  way  in  the  case  of  The  Kansas  City,  Jop- 
lin  &  Little  Rock  K.  R.  against  M.  L.  Gray  and  others,  which  lat- 
ter company  built  the  road,  and  which  was  afterwards  sold  to  the 
defendant.  The  record  was  objected  to  by  the  plaintiff,  and  the 
objection  sustained  and  the  record  excluded.  This  record  showed 
that  a  petition  was  filed.  Gray  notified,  commissioners  appointed^ 
who  assessed  the  damages  at  $245,  which  were  paid  over  to  the 
clerk  of  the  circuit  court.  Respondent  filed  his  answer  to  the  pe- 
tition for  condemnation,  withdrew  it  and  filed  a  demurrer,  also 
filed  his  objections  to  the  report  of  the  commissioners,  upon  the 
ground  that  the  damages  were  insufficient.  It  also  showed  that 
the  demurrer  was  sustained,  and  petition  amended  in  some  par- 
ticular; and  in  March,  1880,  lon^  afterwards,  the  coilrt,  on  motion 
of  the  Kansas  City,  Joplin  &  Little  Rock  R.  R.,  dismissed  as  to 
Oray.  The  defendant  asked,  and  the  court  refused,  the  following 
instruction : 

2.  The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  plaintiff's  land,  occupied  by  the  defendant,  is  a  part 
of  a  long  line  of  railroad,  operated  by  the  defendant  insTRucnoir  to 
from  Girard,  in  Kansas,  via  Joplin,  Mo.,  to  St.  Louis,  SS^^bwi«r'iS 
and  that  said  portion  of  said  railroad  was  constructed 
over  plaintiff's  land  with  the  knowledge  of  plaintiff  or 
his  agents  at  the  time,  and  that  plaintiff  did  not  object  to  the  con. 
straction  of  said  railroad,  but  only  as  to  amount  of  or  measure  of 
damages  to  be  paid  him  for  the  right  of  way,  and  that  this  suit  was 
not  brought,  or  any  objection  made  by  plaintiff  to  the  construction 
of  said  road,  until  Ions  after  the  same  was  completed  and  in  oper- 
ation, then  the  plaintiff  is  estopped  from  recovering  in  this  case^ 
and  they  will  find  the  issues  for  the  defendant. 

I.  This  condemnation  proceeding  was  commenced  under  sections 
1,  2,  and  3,  General  Statutes,  1865,  p.  352,  which  provided  that 
railroad  corporations  might  file  their  petition  before  the  circuit 
coart  or  judge  in  vacation,  setting  out  the  requisite  things,  and  the 
judge  should  appoint  commissioners  who  should  proceed  to  assess 
damages  and  report,  and  that  the  clerk  should  record  the  report ; 
that  ^  thereupon  such  company  shall  pay  to  the  said  clerk  the 
amount  thus  assessed  for  the  party  in  whose  favor  such  damages 
have  been  assessed ;  and  on  making  such  payment  it  shall  be  law- 
ful for  such  company  to  hold  the  interest  in  said  land  so  appropri- 
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ated,  for  the  nses  aforesaid ;  and  upon  failure  to  pay  the 
inent  aforesaid,  the  conrt  may,  upon  motion  and  notice  by  the 
arty  entitled  to  such  damages,  enforce  the  payment  of  the  same 
y  execution,  unless  the  said  company  shall,  within  ten  days  from 
the  return  of  such  assessment,  elect  to  abandon  the  proposed  ap- 
propriation of  any  parcel  of  land,  by  an  instrument  m  writing  to 
that  effect,  to  be  filed  with  the  clerk  of  said  court,  and  entered  on 
the  minutes  of  said  court,  and  as  to  so  much  as  is  thus  abandoned 
the  assessment  of  damages  shall  be  void." 

In  the  case  of  ProvoTt  v.  C,  R.  I.  &  P.  R.  R.  Co.,  57  Mo.  256, 
it  appears  that  in  1870  and  1871  the  Chicago  &  Southwestern 
R.  R.  Co.  constructed  its  roadbed  over  plaintiff's  land  ;  in  Febmarr, 
1871,  it  commenced  proceedings  under  the  statute  to  condemn  the 
right  of  way ;  that  commissioners  were  appointed  and  assessed  dam- 
ages at  $75,  which  was  paid  to  the  clerk.  That  exceptions  to  the  re- 
port were  filed  by  plaintiff  and  new  commissioners  appointed ;  that, 
in  the  mean  time,  toe  company  entered  upon  the  land,  and  proc^seded 
to  constiiict  its  road,  and  then  leased  its  whole  line  to  defendant, 
who  thereafter  held  possession  and  continued  to  operate  it ;  that 
the  new  commissioners  assessed  the,damaTOs  at  $175,  and  the  court 
made  an  order  that,  upon  the  payment  of  the  judgment,  the  ri^ht 
of  way  over  the  land  should  vest  in  the  company  ;  and  that  this 
sum  was  never  paid  by  the  company.  Thereupon  plaintiff  brought 
ejectment  and  i-ecovered  judgment.  The  court  says :  "It  is  very 
clear  from  the  record  that  the  plaintiff  was  cognizant  of  all  the 
facts,  and  knew  every  step  taken  by  the  company  in  regard  to  the 
location,  construction,  and  operation  of  the  road  over  his  property. 
He  made  no  objections  whatever  to  anything  that  was  done  in  that 
respect,  only  objecting  to  the  report  of  the  commissioners  on  ac- 
count of  the  inadeauacy  of  the  assessment.  He  pursued  the  statu- 
tory course  by  having  new  commissioners  appointed  and  his  dam- 
ages raised,  but  there  his  interference  ceased."  And  then  hold 
that  under  such  circumstances  ejectment  will  not  lie, 

In  McAuley  v.  Western  Vermont  R.  R.  Co.,  33  Vt.  311,  it  is  said : 
*^  It  being  admitted,  as  it  seems  to  be,  that  the  plaintiff  had  full 
knowledge  of  the  proceedings  of  the  company  to  locate  and  con- 
struct their  road  upon  his  land  before  and  during  all  the  time  of 
the  construction,  and  that  he  did  not  interfere  in  any  way  to  pre- 
vent the  occupation  of  the.  land  for  the  purposes  of  the  road 
otherwise  than  by  forbidding  the  hands  worKing  on  the  road  until 
his  damages  were  paid,  and  that  on  only  a  single  occasion,  it 
becomes  an  important  inquiry,  whether  ne  can  maintain  eject- 
ment for  the  land  by  reason  of  the  non-payment  of  his  damages." 
The  St.  L.,  A.  &  T.  H.  R.  R.  Co.  v.  Karnes,  101  111.  402 ;  s.c, 
6  Am.  &  Eng.  R.  R.  Cas.  610 ;  10  lb.  39,  was  a  suit  in  ejectment 
to  recover  lands  occupied  by  the  road  as  right  of  way.  The  de- 
fendant railroad  offerad  in   evidence  condemnation  proceedings 
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ander  the  statute  which  showed  a  trial  by  jury,  verdict  and  judg- 
ment for  plaintiff,  a  certain  sum ;  an  appeal  by  plaintiff  to  the 
8apreme  Court,  a  reversal  of  the  judgment,  and  a  payment  by  the 
road  of    the  amount   found   by  the  jury.     There  was  no  further 
proceedings  in  the  lower  court,  after  reversal,  by  either  party.    The 
court  held  that  the  rejection  of  the  record  of  the  condemnation  pro- 
ceedings was  erroneous.     In  the  case  at  bar,  the  evidence  clearly 
shows  that  Gray  appeared  by  agent  before  the  commissioners  and 
endeavored  to  increase  the  amount  of  their  'finding.     He  appeared 
in  court,  by  attorney,  and  objected  to  the  award  because  it  was  in- 
sufficient  in  amount,  but  made  no  objection  to  the  construction  of 
the  road,  and  took  no  legal  steps  to  prevent  its  construction.     His 
agent  testified  that  the  condemnation  proceeding  was  a  short  time 
before  the  road  was  built.    ^'  It  was  staked  off  and  located,  and 
soon  after  was  graded.     I  objected  to  the  road  goin^  on."     This  is 
all.     Nothing  shown  by  which  it  may  be  inferred  how  or  where, 
or  to  whom,  this  objection  was  madp.     It  may  have  been  made  to 
some  one  in  no  wise  connected  with  the  company,  or  after  the  road 
was  graded  and  ready  for  the  rails.     It  is  not  stated  whether  this 
objection  was  because  the  commissioners  had  not  awarded  suf- 
ficient damages,  or  whether  ^'t  was  because  the  plaintiff  had  not  re- 
ceived   the    money  for    the    award.     This  objection    evidently 
amounted  to  nothing.     McAuley  v.   Western   Vermont  R.  R., 
supra^  it  was  said  the  plaintiff  "  did  not  interfere  in  any  way  to 
prevent  the  occupation  of  the  land  for  the  purposes  of  the  road, 
otherwise  than  by  forbidding  the  hands  working  on  the  road  until 
his  damages  were  paid,  and  that  on  only  a  single  occasion."-    This, 
held  to  be  no  such  objection  as  would  authorize  the  plaintiff  to 
maintain  ejectment.     In  this  case  the  witness  said :  '^  I  objected  to 
the  road  going  on."     More  than  that,  this  same  witness  testified  : 
"  I  only  appeared  specially  for  Mr.  Gray  as  to  the   measure  of 
damages ;  he  sent  me  some  law-books  to  read  to  the  commission- 
ers."    "If  from  negotiation  in  regard  to  the  price  of  the  land,  or 
for  any  other  reason,  there  be  just  ground  of  inference  that  the 
works  have  been  constructed  witl\  the  express  or  implied  assent 
of  the  landowner,  it  would  seem  wholly  at  variance  with  the  ex- 
pectation of  the  parties,  and  the  reason  of  the  case,  that  the  land- 
owner should  retain  the  right  to  enter  upon  the  land  or  to  main- 
tain ejectment.    There  are  other  effective  and  sufficient  remedies. 
A  court  of  equity  would  unquestionably  interfere  if  necessary. 
2  Bedf.  Am.  Ry.  Oases  (2nd  Eid.)  253.    The  only  question  we  ara 
called  upon  to  decide  is,  whether,  under  all  the  facts  and  circum- 
stances of  this  case,  ejectment  will  lie,  and  we  think  it  will  not." 
Provolt  V.  C,  R.  I.  <fe  P.  R.  R.  Co.,  supra  /  Kanaga  v.  St.  L.,  L. 
4  W.  R.  R.  Co.,  76  Mo.  207. 

II.  Proceedings  to  condemn  right  of  way  for  a  railroad  are 
purely  statutory.    The  powers  possessed  by  the  judge  at  chambers, 
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or  the  circnit  conrt  in  appointing  commisBioners,  revie^ng  and 
coKDBMSfATiov  settiug  Bsicle  the  report,  and  appointing  new  oonnniBBioD- 
Soht*'to®^  ere,  are  derived  wholly  from  the  Btatnte,  and  in  exereis- 
woHTs.  m^  those  powers  the  jndge  or  court  acts  nnder  umited 

and  circumscribed  authority,  and  possesses  no  powers  but  such  as 
are  expressly  given  by  the  statute,  and  these  powers  must  be  ex- 
ercised at  the  time  and  in  the  manner  provided  by  the  act  of  the 
legislature.  The  statute  is  the  only  guide  of  the  jndge  or  court 
and  the  judge  or  court  must  proceed  by  the  rules  and  in  tlie 
manner  it  prescribes.  K.  C,  St.  J.  &  C.  B.  R.  R.  Co.  v.  Camp- 
bell, 62  Mo.  585 ;  Woods  v.  Boots,  60  Mo.  546 ;  State  v.  Wood- 
son, 41  Mo.  227.  Here  the  commissionera  had  been  appointed 
and  had  made  their  report.     The  amount  of  the  award  had  been 

i)aid  to  the  clerk,  as  provided  by  the  statute,  for  the  owner  of  the 
and,  and  wlien  that  was  done  the  statute  provides  ^'  it  shall  be 
lawful  for  such  company  to  hold  the  interest  in  said  land  so  ap- 
propriated for  the  uses  aforesaid."     Gen.  St.  1865,  §  3,  p.  352. 
Here  are  mutual  rights  created,  which  cannot  be  divested,  except 
by  consent  of  both  parties,  unless  the  company,  before  the  moner 
is  paid  to  the  clerk,  and  within  ten  days  aiter  the  return  of  such 
assessment,  shall  elect  to  abandon  the  proposed  appropriation  of 
the  land.     The  statute  prescribes  how  the  company  may  avoid  this 
finding  before  the  money  shall  have  been  paid  to  the  clerk.    If 
"  the  company  shall,  within  ten  days  from  the  return  of  such 
assessment,  elect  to  abandon  the  proposed  appropriation  of  the  land 
bv  an  instrument  in  writing  to  that  effect,  to  be  filed  with  the 
clerk,  etc."     This   must  be  done  in  the  manner  and  within  the 
time  prescribed  by  statute.     In  this  case,  some  year  or  more  after 
the  payment  of  the  money  to  the  clerk,  and  the  possession  of  the 
land  bv  the  company,  and  the  construction  and  operation  of  the 
road,  the  Kansas  City,  Joplin  &  Little  Rock  R.  R.  Co.,  long  after 
its  sale  and  transfer  to  the  defendant,  by  motion,  dismissed  the 
proceeding  as  to  Gray.     The  evidence  shows  that  in  May  or  June, 
1879,  the  defendant  bought  the  K.  C,  J.  &  L.  R.  R.  K.,  and  in 
March,  1880,  it  dismissed  as  to  Gray.     This  could  not  be  done. 
It  interfered  with  vested  rights.     It  was  not  authorized  by  the 
statute,  under  which  alone   the  court  could  act.     20  Johns.  269. 
In  Crowner  v.  Watertown  &  Rome  R.  R.  Co.,  9  How.  Pr.  457,  it 
is  held  "  where  a  railroad  company,  upon  the  award  of  the  com- 
missioners, has  recorded  the  order  and  deposited  the  money  as  re- 
quired, .  .  .  the  title  of  the  premises  became  vested  in  the  railroad 
company  immediately."     See,  also.  People  v.  Prest.  &  Trustees  of 
Brooklyn,  1  Wend.  318 ;  Pollard  v,  Mooi-e,  51  N.  H.  188 ;  Jones 
V.  Oxford  Co.,  45  Me.  419 ;  City  of  Lafayette  v.  Shultz,  44.1iid. 
97. 

III.  It  is  insisted   by  the  respondent    that  the  Kansas  City, 
Joplin  &  Little  Rock  R.  R.  Co.  was  organized  under  the  laws  of 
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the  State  of  Arkansas,  and,  therefore,  had  no  right  under  the 
laws  of  this  State  to  condemn  a  right  of  way.     Sec-  ^Q^t        of 
tion  790,  Revised   Statutes,  1879,  passed  by  the  leg- 
islature in  1870  (Laws  1870,  p.  90,  sec.  2),  provides, 
amongst  other  things,  as  follows : 

**  Or  any  railroad  company,  duly  incorporated,  and  existing  under 
the  laws  of  an  adjoining  State  of  the  United  States,  may  extend, 
construct,  raaintam,  and  operate  its  railroad  into  and  through  this 
State,  and  for  that  purpose  shall  possess  and  exercise  all  the  rights, 
powers,  and  privileges  conferred  by  the  general  laws  of  this  State 
upon  railroad  corporations  organized  thereander,  and  shall  be  sub- 
ject to  all  the  duties,  liabilities,  and  provisions  of  the  laws  of  this 
State  concerning  railroad   corporations  as  fully  as  if  incorporated 
in  this  State.''     This  statute  provides  the  power  by  which  this 
Arkansas  railroad  company  might  obtain  the  ri^ht  of  way  by  con- 
demnation, which,  it  seems,  was  undei'taken   by  the  proceedings 
offered  in  evidence.    This  disposes  of  all  the  material  questions  in 
the  case,  and  we  are  of  opinion  that,  under  all  circumstances, 
ejectment  cannot  be  maintained.    The  judgment  is,  therefore, 
reversed.     All  concur. 

Abandonment  of  Condemnation  Proceedings. — See  WiUiamB  e.  New  Or« 
leans,  etc.,  R  K  Co.,  20  Am.  &  Eng.  R.  R.  Cas.  884. 


Thb  Louibvillb  and  Nashvillb  K  B.  Oo. 

V. 
QUJNN. 

(14  Lm  (Term.),  65.) 

Section  16  of  chapter  161  of  act  of  1851-2,  old  Oode,  section  1119,  was  in- 
tended as  a  general  amendment  to  the  charters  of  all  railroad  companies 
that  might  see  proper  to  accept  its  provisions  bv  exercising  the  rights  and 
priyileges  conferred  by  it,  and  under  it  a  railroad  company  authorized  by  its 
charter  to  condemn  land  for  right  of  way  may  condemn  land  to  build  a  track 
connecting  or  uniting  it  with  another  railroad;  and  if  it  appropriates  land  for 
*uch  purpose  without  having  same  condemned,  it  is  not  liaole  as  a  trespasser, 
hut  for  Its  value  and  incidental  dami^es,  under  the  statute  providing  for 
the  meaBure  of  damages  in  case  of  condemnation  proceedings. 

Appbal  in  error  from  the  Circuit  Oourt  of  Davidson  county. 

Frank  T.  Beid,  J. 

Smith  dk  Allison  for  railroad. 

Demoaa  dk  Malane  for  Quinn. 

Cooke,  J. — ^The  Louisville  &  Nashville  R.  R.  Co.,  by  virtue 
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of  its  charter  granted  hj  the  Legislatnre  of  Tennessee  in  1851, 
faoxb.  constructed  its  railroad   from    Louisville,  Kentucky, 

to  Nashville,  Tennessee,  and  established  its  depot  and  southern 
terminus  in  Nashville  at  College  Street.  The  Nashville  <&  Cliat- 
tanooga  R.  R.  Co.,  by  virtue  of  its  charter  granted  before  that 
time,  constructed  its  railroad  from  Nashville  to  Chattanooga,  and 
established  its  depot  and  northern  terminus  at  Church  Street, 
in  the,citj  of  Nashville.  By  the  special  provisions  in  their  charters 
each  of  said  companies  was  permitted  and  authorized  to  condemn 
and  appropriate  lands  for  right  of  way,  etc. 

By  the  16th  section  of  the  act  of  1851-2,  chapter  151,  known 
as  the  internal  improvement  act,  "  all  the  railroads  of  this  State 
have  power  to  construct  their  roads  so  as  to  cross  each  other  if  nec- 
essary, by  the  main  trunks  or  branches,  or  to  unite  with  each 
other  as  with  branches."     Code,  section  1119. 

In  1872  the  Louisville  &  Nashville  E.  R.  Co.  and  the  Nashville 
&  Chattanooga  R.  R.  Co.  entered  into  a  contract  by  which,  among 
other  things,  the  Louisville  &  Nashville  R.  R  Co.  agreed  to  pay 
for  the  right  of  way  sufficient  for  a  connecting  railroad  track,  to  he 
built  on  trestles,  and  to  construct  in  a  first-class  manner  said  trestles, 
and  place  thereon  first-class  railroad  iron  of  fish-bar  pattern,  from 
the  trestle  of  the  Nashville  &  Northwestern  R.  R.  to  the  depot 
grounds  of  the  Nashville  &  Chattanooga  R.  R.  Co. ;  and  said 
trestle  and  right  of  way  thereof  to  be  the  property  of  the  Nash- 
ville &  Chattanooga  R.  R.  Co.,  and  the  whole  of  the  trestle  and 
track  connecting  the  Louisville  &  Nashville  R.  R.  depot  with  the 
Nashville  &  Chattanooga  R.  R.  depot,  to  be  kept  in  good  repair 
at  all  times  by  the  Nashville  &  Chattanooga  R.  K.  Co.  for  the  nn- 
interrupted  use  as  required  by  the  business  of  the  Louisville  & 
Nashville  R.  R.  Co. ;  and  in  the  same  year,  1872,  the  Louisville  & 
Nashville  R.  R.  Co.,  in  accordance  with  said  contract,  did  construct 
said  extension  of  its  road  upon  trestles  through  a  part  of  the  citj 
of  Nashville,  a  distance  of  about  700  yards,  so  as  to  form  a  con- 
nection between  said  Louisville  &  Nashville  and  Nashville  &  Chat- 
tanooga railroads,  and  the  depots  thereof,  and  in  doing  so  took 
possession  of  and  appropriated  a  portion  of  a  lot  belonging  to  the 
plaintiff  and  constructed  said  trestle  and  railroad  upon  and  over 
the  same.  This  trestle  and  road  were  constructed  upon  the  most 
direct  and  only  practicable  route  by  which  the  two  roads  could  be 
connected  together,  or  said  Louisville  &  Nashville  connected  with 
the  Nashville  &  Chattanooga  R.  R.,  and  was  constructed  in  the 
best  and  most  approved  manner  possible. 

This  action  of  trespass  has  been  Jbrought  for  the  alleged  unlaw- 
ful entry  upon  and  construction  of  said  trestle  and  road  upon  and 
PLBADorcML  ovcr  sald  lot  and  premises,  whereby  the  value  of  the 
same  was  greatly  impaired  ana  the  occupation  of  the  houses,  etc., 
upon  the  same  rendered  unsafe  by  reason  of  the  unlawful  running 
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of  the  trains  and  engines  of  the  defendant  upon  and  over  the  same. 
The  declaration  contains  the  usual  specific  averments  of  trespass 
and  injury  to  the  freehold,  etc. 

To  this  declaration  there  were  nine  pleas,  the  first  five  of  which 
averred  in  difiEerent  forms  and  with  great  particularity  the  rights 
of  the  defendant  under  its  charter,  and  said  16th  section  of  the  act 
of  1851-2,  to  extend  and  connect  its  road  with  the  IN'ashville  & 
Chattanooga  K.  £.,  and  its  right  to  appropriate  land  for  the  nec- 
essary right  of  way  therefor;  and  that  it  was  not  liable  to  be  sued 
therefor  as  a  trespasser,  but  was  only  liable  for  the  value  of  the 
land  actually  appropriated,  and  incidental  damages  to  the  remainder 
in  the  manner,  to  the  extent,  and  in  the  appropriate  proceeding  for 
that  purpose  provided  and  prescribed  by  statute,  etc. 

To  these  pleas  there  was  a  demurrer,  which  was  sustained  by 
the  court  upon  the  idea  that  the  defendant  had  no  legal  right  to 
enter  upon  and  appropriate  said  land  for  right  of  way,  or  to  acquire 
it  in  any  other  manner  except  by  purchase  of  the  owner,  etc.  The 
6ther  four  pleas  were  "  not  guilty,"  and  various  statutes  of  limita- 
tions, etc.,  and  upon  which  issue  was  taken. 

Upon  the  trial  the  circuit  judge  charged  the  jury  (there  being 
evidence  to  which  the  same  was  applicable)  that  the  defendant 
had  no  legal  right  to  use  and  occupy  any  portion  of  the  CBABai. 

plaintiff's  lot  in  the  construction  of  a  trestle  uniting  its  southern 
terminus  on  College  Street  with  the  track  or  depot  grounds  of  the 
Nashville  &  Chattanooga  R.  R.,  without  having  first  purchased 
that  right,  or  acquired  it  by  gift ;  and  that  it  had  no  power  to  con- 
demn plaintifPs  land,  etc.;  and  if  they  were  satisfied  that  the  de- 
fendant entered  upon  and  constructed  its  track  over  the  plaintiff's 
land  without  his  permission  and  without  having  purchased  a  ri^ht 
of  way  thereon,  such  entry  was  illegal  and  a  trespass,  for  which 
the  defendant  is  liable  in  damages ;  the  amount  of  damages  re- 
coverable being  whatever  the  proof  shows  the  plaintiff's  lot  was 
deteriorated  in  value  by  reason  of  such  wrongful  seizure  or  tres- 
pass. 

There  was  verdict  and  judgment  for  the  plaintiff ;  and  a  new  trial 
having  been  refused  the  defendant,  it  has  appealed  to  this  court. 
The  referees  have  reported  that  the  action  oi  the  circuit  court  in 
enstaining  tlie  demurrer  to  said  pleas,  as  well  as  the  above  instruc- 
tions, was  erroneous,  and  that  the  judgment  of  the  circuit  court 
should  be  reversed,  the  demurrer  to  said  pleas  overruled,  a  new 
trial  granted,  and  the  cause  remanded,  etc. ;  to  which  exceptions 
have  been  filed  raising  the  question  as  to  the  correctness  of  the 
action  and  charge  of  the  court  above  stated. 

We  have  been  favored  with  an  elaborate  and  ingenious  argument 
in  support  of  the  action  of  the  circuit  judge. 

The  above-cited  and  connecting  sections  of  the  Code,  however, 

have  been  construed  in  connection  with  the  charter  of  the  com- 

23  A.  &  £.  R  Cas.- 


DKMH  FOB  T&BS- 
TLB  DECIDED  ni 
PMBYIOUB  CABE. 


114     LOUISVILLE  AND  NASHVILLE   R.   B.  CO.  V.  QUINN. 

panies  in  the  case  of  Lonisville  &  Nashville  K.  H.  Co.  and  the 
T^ashville  &  Chattanooga  B.  B.  Co.  v.  The  State,  9  Baxt.  522.  In 
RioHT  TO  coH-  that  case  it  was  expressly  holden  that  these  companies 
had  the  right  in  the  construction  of  this  identical  trestle 
and  connecting  link  of  road  to  exercise  the  right  of  emi- 
nent domain,  and  to  appropriate  land  necessary  for  the  right  of 
way  for  that  purpose,  in  the  mode  prescribed  or-  permitted  by  law 
to  railroad  companies  having  that  right.  It  is  said,  however,  that 
this  question  did  not  properly  arise  in  that  case,  and  that  this  hold- 
ing was  a  mere  dictum  of  the  judge  who  delivered  the  opinion. 
We  do  not  think  so.  That  was  an  mdictment  for  obstructing  one 
of  the  streets  of  the  city  of  Nashville  by  placing  one  of  the  piers 
or  trestles  in  said  street,  and  it  became  necessary  to  determine  this 
question  in  order  to  decide  as  to  the  right  of  the  defendant  to  create 
said  obstruction ;  and  it  was  held  this  right  existed  by  reason  of 
the  right  of  eminent  domain  existing  in  the  companies  by  virtue 
of  the  provisions  of  law  above  referred  to.  It  is  further  urged  that 
this  rignt,  although  it  may  have  existed  by  virtue  of  said  legislation, 
was  a  mere  police  power  conferred  on  the  companies,  and  which 
did  not  carry  with  it  the  right  of  eminent  domain.  We  are  un- 
able to  concur  in  this  proposition,  or  assent  to  the  reasoning  by 
which  it  is  attempted  to  be  supported.  We  think  the  section  of 
the  statute  above  referred  to  was  intended  as  a  general  amendment 
to  the  charters  of  all  railroad  companies  that  might  see  proper  to 
accept  its  provisions  by  exercising  the  rights  and  privileges  con- 
ferred by  it.  But  whetner  the  question  was  properly  in  judgment 
in  the  case  referred  to  or  not,  we  are  satisfiea  with  the  correctnesa 
of  the  reasoning,  and  adhere  to  it. 

Again,  it  is  insisted  that  although  the  Louisville  &  Nashville 
B.  B.  Co.  may  have  had  this  right  which  it  could  exercise  for  it- 
ovn  CORPORA-  self,  it  could  have  no  right  to  exercise  it  for  another, 
SIkdri«*'^Tor  Wid  hence  by  its  undertaking  to  build  this  connection 
AJIOTH.E.  f^j.  ^^  Nashville  &  Chattanooga  E.  E.  Co.  under  the 
provisions  of  the  contract  above  cited,  it  Tost  that  right  or  could 
not  avail  itself  of  it.  W*e  do  not,  however,  so  understand  the  effect 
of  the  contract.  It  is  true,  by  its  terms,  the  trestle  and  super- 
structure, when  finished,  were  to  belong  to  the  Nashville  &  Chatta- 
nooga B.  B.  Co.,  and  to  be  kept  in  repair  by  it,  but  was  to  be  for 
the  uninterrupted  use  of  the  Louisville  &  Nashville  B.  B.  Co.,  as 
might  be  required  by  its  business.  The  right  of  way  was  to  be 
acquired  by,  and  the  road  was  to  be  the  property  of,  the  Louisville 
&  Ilashville  B.  B.  Co.  until  completed,  and  then  was  to  become 
the  property,  under  certain  stipulations,  of  the  Nashville  &  Chat- 
tanooga B.  K.  Co..  subject  to  the  unrestricted  right  of  use  of  the 
Louisville  &  Nasnville  B.  B.  Co.,  as  aforesaid.  But  if  it  were 
conceded  that  the  Louisville  &  Nashville  B.  B.  Co.  merely  under- 
took to  construct  said  connection  as  the  employee  for  that  purpose 
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of  the  Nashville  &  Chattanooga  R.  R.  Co.,  which,  however,  we  do 
not  think  was  the  case,  the  Nashville  &  Chattanooga  R.  R.  Co.  had 
the  same  ri^ht  to  appropriate  the  right  of  way  for  that  purpose  as 
the  Louisville  &  Nashville  Co.,  and  the  plaintiff's  rignt  of  com- 
pensation would,  in  that  event,  be  against  tne  Nashville  &  Chatta- 
nooga Co. 

We  are,  therefore,  of  the  opinion  that  the  charge  of  his  Honor, 
as  well  as  his  action  in  sustaining  the  demurrer  to  said  pleas,  was 
erroneous. 

The  exceptions  to  the  report  must  be  disallowed,  the  report  con- 
firmed, and  the  judgment  reversed,  the  demurrer  to  said  pleas  over- 
ruled, and  the  cause  remanded  for  proper  issues  upon  said  pleas, 
and  another  trial. 

TxjBNET,  J.,  delivered  the  following  dissenting  opinion : 

I  dissent  from  the  foregoing  opinion  in  almost  every  particular. 

I  think  the  circuit  judge  was  strictlv  correct  in  his  holdings  upon 
the  questions  raised  by  demurrer  to  the  pleas,  and  in  his  charge  to 
the  jury. 

To  my  mind  the  doctrine  that  the  legislature  has  attempted  to, 
or  could,  if  it  had  so  attempted,  delegate  the  right  of  eminent  do- 
main to  a  corporation,  leaving  that  corporation  to  be  its  own  judge, 
construe  the  law  for  itself,  and  confiscate  the  property  of  a  citizen 
to  its  own  use  without  just  compensation,  is  simply  monstrous. 

Even  if  section  1119  is  a  ^neral  amendment  to  railroad  charters 
(and  I  do  not  think  it  is\  still  it  is  only  an  authority  to  proceed  in 
in  a  proper  wav,  accoraing  to  the  forms  of  law,  in  a  siaiutballow- 
mode  prescribed,  either  to  purchase  by  private  contract,  SSSm"®  tom- 
or,  if  that  shall  fail,  to  have  the  land  condemned  upon  ™^S5b5¥?. 
a  just  and  fair  estimate  of  its  value,  which  must  be  paid  "<>"^ 
before  the  corporation  has  the  right  to  use  of  a  way  over  the  land, 
as  we  have  holden  in  two  cases.  Otherwise  we,  in  my  opinion, 
violate — ^in  fact,  abrogate — a  positive  ordinance  of  the  constitution. 
Under  the  opinion  of  the  majority,  as  I  understand  it,  the  land- 
owner need  not  be  consulted  at  all.  No  prescriptive  right  has  ac- 
crued to  the  corporation,  and  it  is  a  trespasser. 

Constitutionality  of  Statutes  Providing  for  Talcing  of  Land  bofore  Com«- 
psntation  Paid  or  Secured. — See  note  to  L.  S.  &  M.  S.  R.  R.  Co.  0f  a2.  e. 
C.  &  W.,  L  R.  R.  Co.,  2  Am.  &  Sng.  R.  R  Cas.  400. 
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Cohen 

V. 

St.  Louis,  Foet  Scott  and  Wichita  R.  R  Co. 

{Advance  0(ue,  Kanaas.     October  9,  1886.) 

One  whose  lands  have  been  taken  by  a  railroad  without  condemnation  maj 
waive  formal  condemnation  proceedings  and  regard  the  action  of  the  raiirotd 
as  a  taking  under  the  right  of  eminent  domain,  and  may  commence  an  ordi- 
nary action  to  recover  compensation  for  all  damages  sustained  by  reason  of 
such  taking. 

In  such  an  action  recovery  may  be  had  for  the  value  of  the  land  taken,  &s 
increased  in  value  by  reason  of  an  abandoned  railroad  srade  thereon.  Such 
increased  value  will  not,  necessarily,  be  the  cost  of  building  such  grade. 

In  such  an  action  no  recovery  can  be  had  for  the  increased  value  due  to 
improvements  put  upon  the  land  by  the  defendant  railroad  company,  when 
the  plaintiff  or  his  agent  assented  to  the  takin^r.  Quare :  Does  not  the  mere 
bringing  of  an  action  to  recover  damages  ratify  the  taking  by  the  railroad, 
and  thus  vest  in  the  railroad  all  improvements  put  on  the  land  since  the 
time  of  such  taking? 

Ebbob  from  Bourbon  conntj. 
J.  D,  McCleverty  for  plaintiff  in  error. 
J.  jET.  Hicha/rda^  Blmr  cfe  Perry ^  and  J.  H.  SaUee  for  def eni 
ant  in  error. 

YaLentinb,  J. — This  was  an  action  brought  by  A.  Cohen  in  the 
district  court  of  Bourbon  county,  on  November  17,  1881,  against 
PACTS.  the  St.  Louis,  Fort  Scott  &  Wichita  R.  R.  Co.  to  re- 

cover $28,700,  with  interest  from  October  1, 1880,  as  damages! or 
the  permanent  taking  and  appropriation  by  the  defendant,  on  or 
about  October  1,  1880,  of  a  strip  of  land  through  the  plaintiffs 
premises  for  a  right  of  way  and  for  railroad  purposes.  The  case 
was  tried  before  a  referee.  His  report  is  dated  March  28, 1884, 
and  was  filed  in  the  district  court  on  May  22,  1884.  The  report 
shows  that  the  referee  found  in  favor  of  the  plaintiff  and  agaicEt 
the  defendant,  and  assessed  the  plaintiff's  damages  as  follows : 

For  the  value  of  the  strip  of  land  taken  by  the  defendant,  ez- 
clUflive  of  the  old  railroad  grade.  ....  $195  00 

For  the  value  of  the  old  railroad  grade  taken  and  appropriated 
by  the  defendant,  exclusive  of  the  land.  .  .  .        8,539  ^ 

For  the  value  of  the  new  railroad  grade  constructed  by  the  de- 
fendant itself.    .......         9yO50  ^ 

For  the  value  of  the  hewed  ties  put  upon  the  railroad  bed  by 
the  defendant.  .......         1,491 10 

For  the  value  of  the  sawed  ties  furnished  and  used  by.  the  de- 
fendant for  a  similar  purpose.  .  *  .  .  132  68 

For  the  value  of  the  railroad  track  put  upon  these  ties  by  the 
defendant.  .  .  .  .  .  .  .         6,146  00 

For  the  injury  done  to  the  land,  outside  of  the  land  taken,        .         2,080  00 

Making  a  total  of       ......     $15,58508 
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The  plaintifiE,  however,  asked  in  his  petition  for  only  $2000  as 
injury  to  his  land,  outside  of  the  land  taken,  and  therefore  the 
referee  recommended  that  $30  of  the  above  amount  be  deducted, 
and  that  judgment  should  be  rendered  in  favor  of  the  plaintiff  and 
against  the  defendant  for  $15,555.08..    A  motion  was  made  by  the 
defendant  to  set  aside  the  report  of  the  referee  and  for  a  new  trial, 
and  a  motion  was  made  by  the  plaintiff  to  confirm  the  report  of 
the  referee  and  for  judgment  thereon,  and  the  motions  were  heard 
together,  and  the  court  partly  overruled  and  partly  sustained  each 
motion,  and  rendered  judgment  in  favor  of  the  plaintiff  and  against 
the  defendant  for  $2195.     This  judgment  was  intended  to  cover 
the  value  of  the  strip  of  land  taken  by  the  defendant  and  the  dam- 
ages to  the  land  outside  of  such  strip,  and  the  court  refused  to 
render  judgment  for  the  value  of  the  old  grade,  or  the  value  of  the 
new  grade,  or  the  value  of  the  cross-ties  or  iron,  or  other  material 
famished  and  used  by  the  defendant  itself  in  constructing  its  rail- 
road track.    Both  parties  excepted  to  this  judgment,  and  saved 
proper  exceptions,  not  only  to  the  judgment  itself,  but  to  all  the 
various  rulings  of  the  court  below  against  each  of  them,  respec- 
tively.    The  defendant  claims  that  this  judgment  furnished  more 
than  ample  compensation  to  the  plaintiff  for  all  damages  which  he 
sustained;   and  the  defendant  refera  to  the  fact  that  the  entire 
land,  600  acres,  was  sold  in  February,  1881,  by  the  plaintiff  to  the 
present   owner  for  $6500,   the  plaintiff  reserving  the  right  to 
recover  compensation  from  the  railroad  company  for  all  damages 
to  the  land  by  reason  of  the  railroad  company's  appropriation  of 
the  right  of  way  over  the  same ;   and  the  fact  that  the  present 
owner  testified  on  the  trial  that  the  injury  to  the  land  by  reason  of 
the  construction  and  operation  of  the  railroad  through  it  was  only 
about  $100.    The  plaintiff,  however,  is  not  satisfied  with  the  judg- 
ment rendered  in  his  favor  by  the  court  below,  claiming  that  it  is 
rendered  for  too  small  an  amount,  and  he  now  brings  the  case  to 
this  court  for  review. 

The  plaintiff  relies,  for  a  reversal  of  such  judgment,  upon  the 
findings  of.  fact  made  by  the  referee,  claiming  that  such  findings 
authorize  and  require  a  judgment  vastlygreater  in  amount  than 
the  one  rendered  by  the  court  below.  He  claims  that  the  judg- 
ment should  have  been  rendered  for  the  full  amount  of  the  dam- 
ages found  by  the  referee,  together  with  interest  on  the  same  from 
the  time  of  the  taking  of  the  property  by  the  railroad  company — 
to  wit,  October  1, 1880— up  to  the  time  of  the  finding  by  the  referee. 
This  would  make  the  judgment  amount  to  over  $19,000.  The  de- 
fendant, however,  calls  in  question  and  controverts  the  correctness 
of  several  of  the  findings  of  the  referee,  claiming  that  they  are  not 
anthorized  by  the  evidence,  and  should  be  virtually  ignored.  This 
claim  of  the  defendant  seems  to  be  well  founded  as  to  some  of  the 
findings  complained  of ;  but,  as  the  defendant  has  not  filed  any 
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petition  in  error  nor  cross-petition  in  error  in  this  court,  the  ques- 
tion arises,  to  what  extent  can  we  examine  the  evidence  to  see 
whether  the  findings  are  warranted  by  the  evidence  or  not  ?  It 
seems  to  be  admitted  by  the  parties  that  an  action  of  this  kind  may 
be  maintained;  or,  in  other  words,  it  seems  to  be  admitted  that 
WAiTuoFooa-  where  a  raih*oad  company  has  constructed  and  is  operat- 
^fmowwu-  ^^g  its  raih'oad  through  a  piece  of  land  belonging  to 
iwcsATioK.  another  without  having  first  obtained  a  right  of  way 
by  any  formal  condemnation  proceedings,  and  without  Having  pro- 
cured any  title  to  the  land  or  any  easement  therein,  the  owner  of 
the  land  may  waive  formal  condemnation  proceedings  and  all 
formal  modes  of  transfer,  and  elect  to  regard  tlie  action  of  the  rail- 
road company  as  taking  the  property  under  the  right  of  eminent 
domain,  and  may  commence  an  ordinary  action  to  recover  compen- 
sation for  all  the  damages  which  he  has  sustained  by  reason  of  the 
permanent  taking  and  appropriation  of  the  right  of  way  by  the 
railroad  company.  We  think  such  an  action  may  be  maintained. 
Central  Branch  U.  Pac.  K  R.  Co.  v.  Andrews,  26  Kan.  703,  710 
0t  seq./  s.  c,  5  Am.  &  Eng.  R.  R.  Cas.  370;  Parsons  Wat^r-power 

Co.  V.  Knapp,  44  Kan. ;  U.  S.  v.  Great  Falls  Manufacturing 

Co.,  112  U.  S.  645. 

The  plaintiff  presents  the  following  questions  to  this  court  as 
being  involved  in  this  case,  and  with  regard  to  which  he  claims  tlie 
court  below  erred  :  (1)  Is  the  owner  of  land  through  which  a  rail- 
road grade  has  been  constructed,  and  afterwards  abandoned,  enti- 
tled to  compensation  for  such  grade  from  another  railroad  company 
which  afterwards  takes  possession  of  the  grade  and  permanently 
appropriates  the  same  to  its  own  use  ?  (2)  Where  a  i-ailroad  com- 
pany has  taken  possession  of  a  strip  of  land,  and  constructed  a  rail- 
road track  thereon,  without  any  formal  condemnation  proceedings 
therefor,  and  without  procuring  any  title  thereto,  or  easement 
therein,  from  the  owner  of  the  land,  is  such  owner,  in  an  action 
brought  by  him  against  such  railroad  company  to  recover  dama^ 
for  the  permanent  taking  and  appropriation  of  such  strip,  entitled 
to  recover  for  all  the  materials  and  work  furnished  by  the  railroad 
company  itself,  and  i^sed  in  the  construction  of  its  railroad  track? 
(3^  is  a  landowner,  m  an  action  brought  by  himself  against  the 
railroad  company  to  recover  damages  for  the  permanent  taking  and 
appropriation  oi  a  right  of  way  tlirough  his  land,  entitled  to  anj 
interest  upon  the  amounts  allowed  as  damages ;  and  if  so,  is  he  en- 
titled to  interest  from  the  time  of  the  taking  of  the  right  of  waj 
by  the  railroad  company  ? 

The  first  question,  we  think,  must  be  answered  substantially  in 
the  affirmative.    When  the  old  grade  in  the  present  case  was  con- 
structed by  the  first  railroad  company  and  abandoned, 
rjSSt^wAaZ  6wch  grade  became  the  absolute  property  of  the  land- 
DoiKD  OBADB.    Q^ncr,  aud  he  had  the  right  to  use  it  for  any  purpoee 
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wliich  he  might  choose,  or  to  sell  it  for  any  purpose  which  he 
miglit  choose,  or  for  which  it  might  or  could  be  used ;  and,  under 
tlie  laws  of  this  State  other  persons  or  corporations,  as  well  as  the 
defendant,  might  have  used  it;  for  under  the  laws  of  this  State 
tliere  is  no  limit  upon  the  building  of  railroads,  or  upon  the  incor- 
poration and  organization  of  railroad  companies ;  and  if  any  other 
person  or  corporation  than  the  owner  of  the  land  had  afterwards 
entered  upon  the  land,  and  procured  a  right  to  such  grade  by  virtue 
of  condemnation  proceedings,  or  gwm  condemnation  proceedings, 
aB  iu  the  present  case,  the  owner  would  have  the  right  to  recover 
from  such  person  or  corporation  the  full  value  of  the  land  taken, 
inclading  the  value  of  the  grade,  for  whatever  purpose  the  land 
or    the  grade  might  or  could  be  used.      This  proposition,   we 
think,  is  founded  in  reason  and  sustained  by  the  authorities,  among 
-which  are  the  following:  King  v.  Minneapolis  U.  R.  R.  Co.,  32 
Minn.  224 ;  s.  c,  17  Am.  &  Eug.  R.  R.  Cas.  93 ;  St.  Louis,  J.  & 
S.  U.  R.  Co.  V.  Kirby,  104  111.  345 ;  Scheller  De  Boul  u  F.  &  M.  R. 
K-  R.  Co.,  decided  by  supreme  court  of  Illinois,  November  17, 
1884 ;   Goodin  v,  Cincinnati  &  W.  Canal  Co.,  18  Ohio  St.  169. 
Of  course,  the  owner  of  the  land  has  no  right  to  recover  the 
amount  of  the  cost  of  making  such  a  grade,  or  the  amount  which 
the  ^rade  actually  did  cost,  or  the  benefit  which  the  land  or  the 
grade  would  be  to  the  railroad  company;   for  such  is  not  the 
proper  measure  of  his  damages.     BlacK  Iliver  &  M.  R.  R.  Co.  v. 
Bernard,  9  Hun,  104 ;  Selma  R.  &D.  R.  R.  Co.  v.  Keith,  53  Ga. 
178 ;  3  Snth.  Dam.  462  et  seq.     But,  as  before  stated,  he  is  entitled 
to  recover  the  exact  market  value  of  the  land  upon  which  the 
grade  is  constructed,  for  whatever  purpose  such  land  might  or 
could  be  used.     If  the  grade  could  be  used  for  railroad  purposes, 
and  if  the  land  was  more  valuable  for  railroad  purposes  than  for 
any  other  purpose,  and  if  the  ^rade  enhanced  the  value  of  the  land 
for   railroad  purposes,  then  the  enhanced  value  of  the  land  for 
railroad  purposes  shoul.d  be  taken  into  consideration. 

The  next  question  raised  by  the  plaintiff  is  whether  the  railroad 
company  must  be  required  to  pay  to  the  owner  of  the  land  the 
value  of  all  the  work  and  materials  which  it  itaelf  fur-  ^  ow  m. 
nished  in  constructing  its  railroad  track  across  the  provbmbntsnot 
plaintiff's  land.  This  work  and  these  materials  are  of  m  ™<k>iifbh8a- 
the  value  of  $9820.76.  This  question,  we  think,  must  "***' 
be  answered  in  the  negative.  Of  course,  it  must  be  admitted  that 
where  a  mere  wrong-doer,  a  naked  trespasser,  enters  upon  the  land 
of  another,  and  makes  improvements  thereon,  of  a  permanent 
cbai-acter,  such  improvements  become  the  property  of  the  land- 
owner;  and  this  will  apply  to  railroad  companies  as  well  as  to  oth- 
ers. If  a  railroad  company  should  enter  upon  the  land  of  another, 
without  any  color  or  claim  of  right  or  privilege,  as  a  mere  wrong- 
doer, a  naKed  trespasser,  and  construct  a  railroad-track  on  sucii 
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land,  such  railroad- track  would,  of  course,  become  the  property  of 
the  landowner.     Graham  v.  Connersville  &  N.  0.  J.  R.  R  Co.,  36 
Ind.  468  ;  In  re  Long  Island  K  R.  Co.,  6  N.  T.  Snp.  Ct.  298 ; 
Hunt  V.  Missouri  Pac.  R.  R.  Co.,  76  Mo.  115  ;  Price  v,  Weehaw- 
ken  Ferry  Co.,  31  N.  J.  Eq.  31 ;  Merriam  v.  Brown,  128  Mass.  391 ; 
n.  S.  V,  Land  in  Monterey  Co.,  47  Cal.  515 ;  Kimball  v.  Adams, 
9  N.  W.  Rep.  170.     But  neither  the  foregoing  principles  nor  the 
above  authorities  apply  to  the  present  case.    The  railroad  company 
in  the  present  case  was  not  a  wron^-doer  nor  a  ti-espasser  in  any 
sense.     It  was  a  duly  organized  railroad  company  under  the  laws 
of  Elansas,  and  had  a  right  to  build  its  railroad  across  the  plaintiffs 
land,  provided,  of  course,  that  it  first  procured  the  right  of  way 
from  the  owner  of  the  land  ;  and  it  haa  the  right  to  procure  such 
right  of  way  by  condemnation  proceedings,  as  the  representative 
01  the  sovereign  authority,  the  State  of  Kansas ;  for  the  operation 
of  a  railroad  is  everywhere  considered  and  held  to  be  a  pubUc  pur- 
pose, and  the  statutes  of  Kansas  authorize  such  condemnation  pro 
ceedings.     And  the  railroad  company  took  possession  of  the  land 
for  its  right  of  way,  and  appropriated  the  same  to  its  own  use  with 
the  consent  of  the  only  person  who  had  the  possession  of  the  land, 
and  the  only  person  wno  seemed  at  the  time  to  be  the  owner  there- 
of.   This  person  was  B.  F.  Files.    He  had  the  unquestioned  pos- 
session of  the  land,  and  claimed  title  thereto,  and  claimed  the  land 
as  his  own.     He  had  tax-deeds  on  all  the  land  through  which  the 
defendant's  railroad  was  constructed,  and  such  tax-deeds  were  duly 
recorded.     It  is  true  that  these  tax-deeds  were  voidable,  for  two 
or  three  reasons,  at  the  instance  of  the  plaintifif,  the  original  and 
paramount  owner  of  the  land^  but  they  were  probably  only  void- 
able.    But  even  if  void,  still  a  person  holding  the  possession  of 
land  under  a  void  tax-deed  is  not  a  trespasser,  but  may  make  im- 
provements on  the  land,  and  may  recover  compensation  from  the 
paramount  owner  for  such  improvements  under  the  occupying 
claimant  law.     Stebbins  v.  Guthrie,  4  Ean.  353,  366,  367 ;  Smith 
9).  Smith,  15  Kan.  290 ;  Milbank  v.  Ostertag,  24  Kan.  462,  466. 
Files  also  owned  a  mortgage,  past  due,  on  one  quarter  section  of 
the  landi     Files  was  also  the  agent  of  the  plaintiff  for  the  land, 
authorized  to  take  care  of  it,  and  to  rent  it,  and  to  collect  the  rents, 
and  to  treat  the  land  substantially  as  his  own  ;  and  he  did  treat  the 
land  as  his  own,  and  claimed  title  thereto ;  and  the  evidence  shows 
that  he  entered  into  a  duly  acknowledged  written  contract  with  the 
railroad  company  for  the  sale  and  conveyance  of  a  right  of  way 
through  at  least  one  quarter  section  of  the  land,  and  the  railroad 
company  got  permission  of  Files,  either  orallv  or  in  writing,  to 
enter  upon  and  procure  the  right  of  way  through  the  other  quarter 
section,  and  to  construct  its  railroad-track  thereon.    The  findings 
of  the  referee  would  seem  to  indicate  that  the  whole  of  the  con- 
tract between  Files  and  the  railroad  company  was  in  parol,  but  the 
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evidence  shows  as  we  have  stated.  Under  such  circnmstances,  the 
railroad  company  was  neither  a  wrong-doer  nor  a  trespasser,  al- 
though it  may  be  admitted  that  it  did  not  procure  any  le^al  and 
indeieasible  title  to  or  easement  in  its  right  of  way.     Nor  has  the 

{>laintifi  treated  the  railroad  company  as  a  trespasser.  He  has  al- 
owed  the  company  to  retain  its  right  of  way,  as  a  permanent 
easement,  and  simply  sues  it  for  compensation  and  damages.  If 
the  plaintifE  really  supposed  that  the  railroad  company  was  a  mere 
naked  trespasser  on  his  land,  why  did  he  not  commence  an  action 
of  ejectment  to  oust  it  from  his  premises  ?  fie  had  his  election, 
bat  ne  did  not  choose  to  treat  the  railroad  company  as  a  trespasser, 
but  elected  to  ratify  and  confirm  the  railroad  company's  selection  of 
his  land  for  a  permanent  right  of  way,  and  simply  brought  this 
action  to  recover  such  compensation  or  damages  as  he  would  re- 
cover in  an  ordinary  condemnation  proceeding.  Under  such  cir- 
cumstances, the  railroad  company  will  not  be  required  to  pay  for 
the  improvements  which  it  itseli  made  upon  the  land,  but  will  be 
required  to  pay  only  the  value  of  the  strip  of  land  which  it  appro- 
priated, and  the  damages  to  the  other  land,  and  this  value  and 
these  damages  will  be  computed  as  of  the  time  when  the  raihoad 
company  first  took  possession  of  said  strip  and  occupied  the  same 
as  its  right  of  way.  This,  we  think,  is  founded  in  reason  and  sus- 
tained by  the  weight  of  authority.  Central  Branch  C  P.  R.  R. 
Co.  V.  Andrews,  26  Kan.  702,  710,  711 ;  s.  c,  5  Am.  &  Eng.  R.  R. 
Cas.  370 ;  Justice  v.  Nesquehoning  Valley  R.  R.  Co.,  87  Pa.  St. 
28  ;  Black  River  &  M.  R.  R.  Co.  v,  Barnard,  9  Hun.  104 ;  Cali- 
fornia P.  R.  R.  Co.  V.  Armstrong,  46  Cal.  85 ;  Daniels  v,  C,  I.  & 
N.  R.  R.  Co.,  41  Iowa,  52 ;  Lyon  v.  Green  Bay  &  M.  R.  R.  Co., 
42  Wis.  538 ;  Greve  v.  First  Division  St.  P.  &  P.  R.  R.  Co.,  26 
Minn.  66 ;  Morgan  v.  Chicago  &  N.  E.  R.  R.  Co.,  39  Mich.  675 ; 
Dietrich  v.  MuiSock,  42  Mo.  279 ;  Northern  C.  R.  R.  Co.  v.  Can- 
ton  Co.,  30  Md.  347 ;  Pitkin  v.  Springfield,  112  Mass.  509. 

It  has  even  been  held  that  where  a  railroad  company  enters  upon 
land  as  a  technical  trespasser,  and  afterwards  procures  the  land  for 
its  right  of  way  by  condemnation  proceedings,  it  is  not  compelled 
to  pay  for  the  improvements  which  it  itself  made  upon  the  land 
while  it  was  technically  a  trespasser  and  before  it  legally  procured 
its  right  of  way.  Justice  v.  Nesquehoning  Valley  R.  R.  Co.,  87 
Pa-  St.  28 ;  Daniels  v.  C,  I.  &.  N.  R.  R.  Co.,  41  Iowa,  52 ;  Lyon 
V.  Green  Bay  &  M.  R.  R.  Co.,  42  Wis.  538  ;  Greve  v.  First  Divi- 
sion St.  P.  &  P.  R.  R.  Co.,  26  Minn.  66.  This  seems  like  justice  ; 
but  whether  it  is  or  not,  surely  where  a  railroad  company  enters 
upon  a  piece  of  land  for  the  purpose  of  constmcting  a  railroad- 
track,  and  does  so  under  the  honest  belief  that  it  has  a  right  to  do 
so,  and  expends  thousands  of  dollars  thereon  under  such  belief,  and 
no  person  objects  to  its  occupancy  or  questions  its  rie^ht  while  it  is 
exp^diDg  its  money  making  improvements  on  the  land,  and  where 
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the  paramonnt  owner  of  the  land  afterwards  treats  the  raiboad 
company,  not  as  a  trespasser  upon  his  land,  but  as  a  pBrty  which 
has  m  fact  procured  a  permanent  right  of  way  over  the  land,  and 
npon  such  theory  sues  the  railroad  company  merely  for  the  dam- 
ages resulting  from  the  permanent  taking  of  the  right  of  way.  Id- 
eluding  the  value  of  the  land  taken  and  the  permanent  damages 
to  his  other  property,  he  cannot  say  that  the  railroad  company  was 
at  any  time  a  mere  trespasser,  and  he  can  recover  only  for  tlie 
value  of  the  land  taken  and  the  damages  to  that  not  taken  at  the 
time  when  the  railroad  company  first  entered  upon  his  land  and 
occupied  the  same  for  the  purpose  of  procuring  a  right  of  way. 
See  the  authorities  above  cited,  and  especiallv  th$  reasoning  in  the 
case  of  Central  Branch  U.  P.  R.  R.  Co.  v.  Andrews,  26  BSlu.  711 
et  seq.;  s.  c,  5  Am.  &  £ng.  R.  R.  Cas.  370  ;  and  also,  with  regard 
to  permitting  parties  to  make  improvements  without  objection,  eee 
Reisner  v.  Strong,  24  Kan.  410 ;  Ooodin  v.  Cincinnati  &  W.  C. 
Co.,  18  Ohio  St.  169. 

The  third  and  last  question  raised  by  the  plaintiff  is  as  follows: 
RBcoTnT  OF  Where  a  railroad  company  has  taken  actual  possession 
dZSoS  ^  of  another's  property  for  a  right  of  way,  and  has  con- 
tinued in  such  possession,  mav  interest,  or  damages  in  the  nature 
of  interest,  be  allowed  upon  the  amount  of  the  damages  sustained, 
from  the  time  the  railroad  company  first  took  possession  of  the 
property  up  to  the  time  of  the  trial !  We  think  this  question  mnst 
be  answered  in  the  affirmative.  Hartshorn  v.  Burlington,  C.  R  & 
N.  R.  R.  Co.,  8  N.  W.  Rep.  648 ;  Sioux  City  &  C.  R.  R.  Co.  v. 
Brown,  10  Am.  &  Eng.  R.  R.  Cas.  406 ;  Old  Colony  R.  R  Co.  v. 
Miller,  125  Mass.  1 ;  Bangor,  etc.,  R.  R.  Co,  v.  McComb,  60  Me. 
291 ;  1  Suth.  Dam.  604,  and  cases  there  cited ;  3  Suth.  Dam.  465 
et  8eq,j  and  cases  there  cited.  There  are  exceptions  to  this  rule,  as 
willoe  seen  by  an  examination  of  the  authorities  cited  byUr. 
Sutherland  in  his  work  on  Damages,  but  we  do  not  think  that  the 
present  case  falls  within  any  of  the  exceptions. 

The  defendant  also  raises  several  questions.  In  the  first  place, 
FniDXHM  ooH-  1^  claims  that  the  evidence  does  not  show  or  prove  that 
uDun.  |.jj^  amount  of  the  damages  to  theplaintiff's  farm^  ont- 

side  of  the  strip  of  land  taken,  was  $2000.  We  would  think,  how- 
ever, that,  as  tne  referee  found  that  it  was  $2030,  and  as  the  conrt 
below  rendered  jud^ent  for  $2000  of  that  amount,  and  as  the 
defendant  has  not  med  any  petition  in  error  or  cross-petition  in 
error  in  this  court,  we  cannot  examine  the  evidence  to  determine 
whether  it  proves  that  the  plaintifiPs  farm,  outside  of  the  strip  of 
land  taken,  was  damaged  to  the  amount  of  $2000  or  not.  Even  i^ 
we  should  find  that  it  was  not  damaged  to  that  extent,  or  to  any 
considerable  extent,  still  we  could  not,  as  the  case  is  now  presented, 
reverse  the  judgment  of  the  court  below  for  that  reason. 

The  defendant  also  claims  that  the  evidence  does  not  prove  that 
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the  old  grade  was  worth  $3539.82,  the  amonnt  which  the  referee 
fonnd  that  it  was  worth.  Now,  while  the  preponderance  of  the 
evidence  may  not  sustain  this  finding,  jet  we  think  there  was  evi- 
dence BufBicient  to  sustain  it ;  and  as  the  court  below  confirmed  the 
report  of  the  referee  in  all  particulars  except  merely  as  to  two 
conclusions  of  law,  the  sixth  and  the  seventh,  we  cannot  set  aside 
this  finding  or  hold  it  insufficient.  There  was  evidence  tending  to 
show  the  amonnt  and  nature  of  the  old  grade,  and,  taking  the  fig- 
ures and  estimate  of  the  witness  McCIung,  who  was  a  civil  engi- 
neer, the  old  grade  would  have  cost  as  much  as  the  referee  fonnd 
its  value  to  be ;  and  the  cost  of  a  thing  is  some  evidence  of  its 
value.  Besides, -the  witness  Bronson  testified  that  he  would 
imagine,  as  guess-work,  that  the  cost  of  the  old  grade  was  some- 
where from  13000  to  $4000. 

The  defendant  also  claims  that  the  findings  of  the  referee  that 
Files  did  not  execute  a  written  instrument  to  the  railroad  company 
for  any  portion  of  the  right  of  way,  and  that  the  plaintifif  had  no 
notice  that  the  defendant  took  possession  of  his  land  and  constructed 
its  railroad  over  it  until  long  after  the  same  occurred,  are  erroneous. 
In  our  opinion,  it  is  wholly  immaterial  whether  these  findings  are 
correct  or  not ;  and  hence  we  shall  not  make  any  further  reference 
to  them. 

The  defendant  also  makes  some  other  complaints,  but  we  do  not 
think  that  they  are  material. 

The  judgment  of  the  court  below  will  be  modified,  by  adding  to 
it  the  value  of  the  old  grade,  as  found  by  the  referee,  and  interest 
on  all  the  sums  allowed  by  the  district  court  and  this  court  at  the 
rate  of  7  per  cent  per  annum  from  October  1, 1880,  the  time  when 
the  defendant  first  took  possession  of  the  plaihtifiPs  land  as  a  right 
of  way. 
All  the  justices  concurring. 
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V. 

Taylor. 

(Adoanee  Oase^  Wiseondn,    June  1,  1885.) 

Where  owner  of  land  assents  to  ^ts  occupation  without  condemnation,  he 
cannot  afterwards  bring  ejectment  for  the  land,  or  a  common-law  action  to 
recoTer  damages,  but  must  proceed  under  the  statute  to  recover  value  of  the 
land  taken. 

Appeal  from  circuit  court.  Fond  du  Lac  county. 

Mav/rice  McKenna  and  Hemry  J,  Gerpheide  for  respondent. 

John  M.  Ca/ry  and  Burton  ECanaon  for  appellant. 
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Taylob,  J. — This  is  an  action  of  ejectment  brought  by  the  re- 
pondent  against  the  appellant  company,  to  recover  the  pofieeesion 
of  a  strip  of  land  along  which  the  company  and  its  predecessor  in 
Facts.  right  had  constructed  and  operated  a  raihx>ad  track. 

The  evidence  shows  conclusively  that  the  track  was  xx>n8tnicted 
along  a  public  street  in  the  city  of  Fond  du  Lac,  and  had  been 
used  as  a  railroad  for  about  eight  years  before  the  commencement 
of  this  action,  and,  so  far  as  the  evidence  in  this  case  shows,  such 
railroad  had  been  so  built  and  operated  along  said  street,  and  on 
the  strip  of  land  now  claimed  by  the  plaintiff,  during  all  that  time 
without  any  protest  or  objection  made  by  the  plaintiff  or  by  her 
husband,  who  was,  if  the  plaintiff  now  owns  the  same,  a  joint 
tenant  with  her  in  the  ownerahip  of  said  strip  at  the  time  said  rail- 
road was  built.  It  appears  from  the  evidence  that  the  husband 
died  sometime  in  December,  1876.  It  is  assumed,  for  the  purpoges 
of  this  appeal  only,  that  the  plaintiff  is  the  owner  of  the  strip  of 
land  in  question,  subject  to  the  right  of  the  public  to  use  the  same 
as  a  street.  Upon  the  evidence  we  think  it  clear  that  the  plaintiff 
wholly  failed  to  make  out  a  case  against  the  company  which  entitled 
her  to  a  judgment  to  recover  the  possession  of  the  land,  and  the 
court  should  have  gi*anted  a  nonsuit  as  requested  by  the  appellant. 

This  court  has  uniformly  held  that  under  the  constitution  of  this 
State  the  legislature  has  no  power  to  authorize  a  railroad  company 
to  take  possession  of,  and  permanently  occupy,  the  lands  of  a  private 
citizen  without  his  consent,  for  the  purpose  of  constructing  a  rail- 
road thereon,  without  first  making  compensation  therefor.  It  has 
also  as  uniformly  held  that  such  company  may  do  so  with  his  con- 
sent, and  that  when  the  citizen  has  consented  to  such  permanent 
occupation  by  the  company,  the  legislature  may  restrict  his  remedy 
for  compensation  therefor  to  the  same  proceeding  which  the  com- 
pany is  compelled  to  take  in  order  to  fix  such  compensation  when 
it  desires  to  permanently  occupy  the  lands  of  the  citizen  against  his 
consent.  See  Bohlman  v.  Railroad  Co.,  30  Wis.  105  ;  Sherman  v. 
Railroad  Co.,  40  Wis.  645-651. 

In  the  Sherman  case  the  late  learned  Chief  Justice  Ryan  says, 
speaking  of  chapter  176,  §  2,  Laws  1861 :  "  Our  first  impression 
was  that  the  section  was  inconsistent  with  the  provisions  of  the  gen- 
eral railroad  act ;  but  the  construction  given  to  the  section  in 
Bohlman  v.  Railroad  Co.,  30  Wis.  105,  limiting  it  to  cases  where  the 
railroad  companies  had  taken  possession  by  permission  of  the  owner, 
makes  it  quite  consistent  with  the  act  or  1872.  The  construction 
is  still  satisfactory  to  us ;  for  it  recognizes  that  there  are  two  ways 
by  which  a  railroad  company  can  lawfully  enter  into  possession  of 
land  not  acquired  by  purchase :  upon  making  just  compensation 
under  its  exercise  of  the  right  of  eminent  domain,  or  by  permission 
of  tlie  owner.  In  the  latter  case  the  owner  waives  compensation  as 
a  condition  precedent,  but  not  the  compensation  itself.     He  there- 
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fore  asBainee  to  himself  the  process  of  ascertaining  the  compensa- 
tion which  would  otherwise  have  devolved  upon  the  railroad  com- 
?inj.  And  the  section  in  question  simply  enables  him  to  do  so. 
his  purpose  is  very  plainly  expressed  in  §  4  of  chapter  291  of 
1873,  amending  the  general  railroad  act  of  1872 ;  the  provision  in 
the  latter  section  being  probably  intended  as  a  substitute  for  the 
section  of  1861." 

Section  4  of  chapter  291  of  1873,  above  referred  to,  is  now  in 
substance  §  1852  Rev.  St.  1878. 

In  the  Bohlman  case,  above  cited.  Chief  Justice  Dixon  says,  re- 
ferring to  the  act  of  1861 :  "  It  is  obvious  from  the  most  cursory 
reading  of  that  act  that  it  only  applies,  and  was  only  intended  to 
apply,  to  cases  where  the  railroad  company  has  entered  upon,  and 
has  actually  built  and  put  its  road  in  operation  over,  the  land  by  the 
permission,  tacit  or  expressed,  of  the  owner." 

The  strong  intimation  made  in  these  cases  that  when  the  rail- 
road company  has  entered  upon  the  lands  of  the  citizen  with  his 
express  or  implied  consent,  and  constructed  its  railroad  upon  the 
same,  without  first  making  compensation  therefor,  that  such  con- 
sent to  the  permanent  occupation  is  a  waiver  of  his  constitutional 
right  to  compensation  before  possession  taken,  and  having  thus 
waived  such  constitutional  right  he  also  waives  his  common-law 
rights  of  action  to  obtain  the  same,  and  is  restricted  to  the  proceed- 
ings prescribed  by  the  statute,  has  since  been,  by  the  decisions  of 
this  court,  declared  to  be  the  law  governing  the  rights  of  the 
parties  in  such  cases.     See  Buchner  v.  Railroad  Co.,  66  Wis.  403 ; 
8.  c,  60  Wis.  264^277 ;  s.  c,   14  Am.  &  Eng.  R.  R.  Cas.  447 ; 
Hanlin  v.  Railroad  Co.,  61  Wis.  515  ;  s.  c,  20  Am.  &  Eng.  R.  R. 
Cas.  70 ;  Milwaukee  &  N.  R.  Co.  v.  Strange ;  s.  c,  20  Am.  &  Eng. 
R.R.  Cas.  413.     And  whenever  the  proofs  in  a  common-law  action 
brought  by  the  owner  of  lands  to  recover  damages,  or  the  posses- 
sion of  lands  taken  and  used  by  a  railroad  company,  show  that  the 
possession  of  the  plaintiff's  property  by  the  railroad  has  been  taken, 
and  its  railroad  has  been  constructed  thereon,  with  the  express  or 
implied  assent  of  the  plaintiff,  the  plaintiff  fails  to  show  himself 
entitled  to  recover  in  such  actions ;  and  it  can  make  no  difference 
^  to  his  right  to  maintain  the  same,  whether  it  be  an  action  of 
trespass  to  recover  damages  for  the  wrong  done,  or  ejectment  to 
recover  the  property  so  taken  and  occupiecfby  the  company.     The 
evidence  of  consent  in  this  case  is  as  ample  as  in  the  cases  above 
cited,  in  which  it  was  held  the  plaintiff  could  not  recover ;  and,  as 
above  stated,  the  court  should  have  nonsuited  the  plaintiff. 
^  That  there  are  eases  which  have  come  before  this  court  for  con- 
Bideration,  in  which  actions  of  ejectment  a^inst  railroad  conpanies 
bave  been  sustained  under  circumstances  similar  to  those  disclosed 
by  the  evidence  in  this  case  may  be  true ;  but,  upon  an  examination 
of  the  cases  it  will  be  found  that  the  question  raised  in  this  case 
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and  in  tbe  later  cases  in  this  conrt,  above  cited,  was  not  discussed 
by  counsel  oi*  considered  by  this  court.  Other  cases  may  be  found, 
in  which  actions  to  recover  damages  against  railroad  companies  for 
unlawfully  entering  upon  the  lands  of  the  plaintiff  and  construct- 
ing a  railroad  thereon  nave  been  maintained,  and,  perhaps,  in  some 
of  them,  such  actions  may  have  been  sustained  by  this  court  when 
the  question  as  to  whether  such  entry  of  the  railroad  companies  had 
been  made*  with  the  implied  assent  of  the  owner  was  raised  in  the 
case.  If  there  be  any  cases  in  which  there  have  been  any  rulings 
which  are  in  apparent  conflict  with  the  cases  of  Sherman  v.  Railroad 
Co.,  Buchner  v.  Railroad  Co.,  Hanlin  v.  Railroad  Co.,  and  Milwaukee 
&  N.  R.  Co.  V.  Strange,  above  cited,  they  were  either  made  under  the 
law  as  it  stood  previous  to  the  enactment  of  §  2,  c.  175,  Laws  1861, 
and  §  4,  c.  291,  Laws  1878,  which  is  the  present  §  1862  Rev.  St., 
or  without  considering  the  effect  which  such  laws  ought  to  have  on 
the  rights  of  the  landowners.  It  is  very  clear  to  us  that  the  con- 
struction  given  to  these  laws  by  tl^  later  decisions  is  the  true  con- 
struction. Such  constiniction  is  not  only  just  to  all  parties  inter- 
ested, but  tends  to  the  restraint  of  unnecessary  litigation,  which  is 
always  in  the  intei'est  of  the  parties  as  well  as  the  public  generally. 
Having  come  to  the  conclusion  that  if  the  plaintiff  had,  in  fact, 
title  to  strip  of  land  in  question,  she  could  not  maintain  her  action, 
we  do  not  aeem  it  necessary  to  consider  the  question  of  her  owner- 
ship in  this  case. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  is 
remanded  n>r  a  new  trial. 

Ejectment  of  Railway  Companies.— The  general  rule  is  that  a  rulway 
company  entering  upon  lands  without  the  consent  of  the  owner,  without  in- 
stituting the  necessary  proceedings  to  ascertain  the  compensation  to  which 
the  owner  is  entitled,  and  actually  paying  the  money  ascertained  to  be  due, 
as  required  by  the  Constitution  ana  laws,  and  unjustly  withholding  posses- 
sion of  such  lands,  may  be  sued  in  trespass  or  ejectment,  or  enjoined  in 
equity  from  the  construction  of  its  road  until  its  compensation  shall  be  ascer- 
tained and  paid.  Jones  v.  N.  O.  &  S.  R.  R.  Co.,  14  Am.  &  £ng.  R  R.  Cas. 
217;  Chicago  &  I.  R.  R.  Co.  v.  Hopkins,  90  111.  816;  Harrington  «.  8t.  P.  & 
8.  C.  R.  R.  Co.,  17  Minn.  216;  Cox  t.  L.  N.  &  C.  R.  R.  Co.,  48  Md.  178; 
Chicago,  etc.,  R.  R.  Co.  v,  Enoz  College,  84  111.  195;  Conger  v,  Burlington, 
etc.,  R.  R.  Co.,  41  Iowa,  419;  Oilman  v,  Sheboygan  R.  R  Co.,  40  Wis.  658; 
Holbert  «.  .St.  L.,  K.  C.  &  N.  R  R  Co.,  45  la.  28;  Carpenter  tJ.  Oswego  R  R 
Co.,  24  N.«Y.  655;  Graham  t?.  Columbus  &  I.  C.  R  R  Co.,  27  Ind.  260; 
St.  Joe  &  D.  C.  R.  R  Co.  t;.  Cullender,  18  Ran.  496;  Leyeiine  «.  Phila.,  etc., 
R  R  Co.,  8  W.  &  S.  459;  Phila.,  W.  &  B.  R  R  Co.  v.  High,  89  Pa.  St 
282;  Robinson  v.  Railroad  Co.,  57  Cal.  417;  Pittsburgh,  etc.,  R  R.  Co. 
V,  Bruce,  10  Am.  &  Eng.  R  R.  Cas.  1 ;  Intemation^,  etc.,  R.  R  Co.  v. 
Benitos,  10  Am.  &  Eng.  R.  R  Cas.  122. 

But  in  New  York  it  has  been  held  that  the  statute  relating  to  the  com- 
mencement of  action  of  ejectment  does  not  apply  te  corporations.  Baker  «. 
Long  Island  R  R.  Co.,  1  How.  Pr.  214. 

Notice  to  Quit. — ^Notice  to  quit  is  essential  to  maintain  the  action  of  eject- 
ment, where  the  company  enters  by  consent  of  the  landowner.    Smith  «.  Chi- 
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cago,  A.  &  St.  Louis  R  R  Co.,  67  III.  198.  Where  a  railroad  had  lands  con- 
demned for  a  right  of  way,  and  the  damages  were  assessed;  but  not  paid,  and 
the  owner  sued  and  recovered  judgment  for  the  damages,  but  execution  was 
returned  nulla  bona;  but  the  company  entered  into  possession,  built  its  road 
with  the  consent  of  the  owner,  and  then  leased  it  to  another  company — Jield, 
that  notice  to  quit  must  precede  ejectment.  Chicago,  B.  &  Q.  R.  R.  Co.  v. 
President,  etc.,  84  111.  196. 

Complaint — Averments. — ^It  is  not  necessary  to  alle^  that  the  railway 
company  had  not  since  its  entry  upon  the  premises  acquired  the  right  to  the 
possession  by  condemnation  for  the  purposes  of  its  road.  This  is  matter  of 
defence.    Hennessey  v.  St.  Paul,  M.  &  M.  R  R.  Co.,  80  Minn.  55. 

In  an  action  for  possession  of  an  undivided  interest  in  a  tract  of  land,  it  is 
not  necessary  to  allege  that  the  railway  company  is  not  the  owner  of  the 
other  undivided  interest.  This  is  matter  of  defence.  Hennessey  «.  St.  Paul, 
M.  &  M.  R  R  Co.,  80  Minn.  55. 

Complaint — Averments. — Where  the  land  is  described  by  reference  to  mon- 
uments, the  existence  of  the  monuments  need  not  be  averred.  May  v.  First 
Div.  of  St.  P.  &  P.  R  R  Co.,  26  Minn.  74. 

Instances! — Ejectment  lies  upon  breach  of  condition  of  lease;  lessor  may 
«ject  railway  company.    Horton  v.  N.  Y.  C.  R.  R.  Co.,  12  Abb.  N.  Cas.  81. 

The  owner  of  a  lot  abutting  on  a  street  may  maintain  an  action  of  eject- 
ment against  a  railway  company  which  has  laid  its  track  thereon  without 
having  paid  or  tendered  conipensation.  Terre  Haute  &  S.  R.  R.  Co.  v. 
Rodeli,  10  Am.  &  Eng.  R.  R  Cas.  284  (Indiana,  1882) ;  Weisbrod  v,  C.  &  N. 
W.  R  R  Co.,  21  Wis.  602;  Lozier  9s  N.  Y.  Cent.  R  R  Co.,  42  Barb.  465; 
Wager  o.  Troy  Un.  R  R  Co.,  25  N.  Y.  526;  Sharp  v,  St.  L.,  etc.,  R  R  Co., 
49  Ind.  296;  Carpenter  v,  Oswego  R  R.  Co.,  24  N.  Y.  655;  Cooper  v.  Smith, 
9  S.  &  R  206;  Alden  v.  Murdock,  18  Mass.  256;  Bissell  v.  Railroad  Co.,  28 
N.  Y.  61;  Jersey  City  «.  Fitzpatrick,  80  N.  J.  Eq.  97;  Perry  f>.  New  Orleans, 
etc.,  R  R  Co.,  55  Ala.  418. 

Where  a  railway  company  has  taken  possession  pending  condemnation 
proceedings  which  are  appended  and  the  compensation  fixed  on  the  appeal, 
the  company  must  then  pay  or  tender  the  compensation  so  fixed,  and  on  fail- 
ure so  to  do  it  acquires  no  title  to  the  land,  its  license  to  continue  in  posses- 
sion under  the  condemnation  proceedings  ceases,  and  ejectment  wil  lie 
against  it.  Lake  Erie  &  W.  R  R.  Co.  9.  Einsey  (Indiana,  1888),  14  Am.  & 
Bng.  R  R  Cas.  809;  St.  L.  &  T.  H.  R  R  Co.  v,  Eames,  101  HI.  402. 

Where  the  owners  of  a  piece  of  land  give  a  person  a  right  to  take  stone 
therefrom,  and  grant  a  right  of  way  to  and  from  the  quarry,  they  may  main- 
tain ejectment  against  a  railway  company  which  runs  its  road  over  their  land 
to  the  quarry.  The  company,  although  a  common  carrier,  is  in  no  sense  the 
servant  of  the  grantee  of  the  right  of  way  to  the  quarry,  even  though  it  hauls 
stone  for  him ;  nor  can  any  permission  of  such  grantee  enable  the  company 
to  claim  under  or  through  the  instrument  granting  the  right  of  way,  and  such 
instrument  is  inadmissible  as  evidence  in  the  action,  being  neither  material 
nor  relevant.  Snell  v.  Wasatch,  etc.,  R  R.  Co.  (Utah,  1888),  14  Am.  &  Eng. 
R.  R  Cas.  476. 

A  railway  company  owning  one  undivided  moiety  of  some  land,  and  the 
life  interest  in  the  other  moiety,  and  being  in  exclusive  possession,  may 
locate  and  build  their  road  over  it  without  condemnation,  and  are  not  liable 
to  ejectment  at  the  suit  of  a  remainder- man.  Austin  v,  Rutland  R.  R.  Co., 
45  Yt.  215.  But  it  is  no  defence  that  the  railway  company  had  surveyed 
and  staked  out  its  road  on  the  land  before  plain tifTs  purchase  thereof.  Har- 
rington V.  St.  P.  &  S.  C.  R.  R.  Co.,  17  Minn.  215. 

Where  the  owner  of  land  has  knowledge  that  tk  railroad  company  has 
taken  possession  of  his  land  and  makes  no  objection,  but  permits  the  com- 
pany to  build  and  operate  its  road,  and  exercised  all  the  rights  appertaining 
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to  a  right  of  way  for  public  uses  for  a  period  of  ten  or  twelve  years,  he  or  his 

rntee  cannot  eject  the  company  from  the  land.    Pryzblowicz  «.  Mo.  Riv. 
R.  Co.,  17  Fed.  R.  493. 

But  in  Iowa  it  is  held  that  the  fact  that  the  owner  of  land  permitted  a 
railroad  company  to  enter  upon  it  and  build  its  road  does  not  estop  him  from 
maintaining  ejectment.  Congers.  Burlington  &  8.  W.  R.  R.  Co.,  41  lowa^ 
419;  following  Hibbs  «.  Chicago  &  S.  W.  R.  R.  Co.,  89  Iowa,  840. 

Failure  to  order  the  railroad  company  off  the  premises  until  near  the  end 
of  the  statutory  time  of  limitation  is  not  a  consent  to  the  occupation  of  the 
land.   Rusch  v.  Milwaukee,  L.  8.  &  W.  R.  R  Co.,  54  Wis.  186. 

Waiver  of  Ejectment. — But  the  right  to  eject  a  railway  company  may  be 
waived,  or,  in  other  words,  the  landowner  may  estop  himself  from  asserting 
his  rights  to  the  land.'    As  remarked  by  Cobb,  C.  J.,  *'  the  rights  of  property, 
however  sacred  and  guaranteed  by  the  constitution  and  laws,  yet  muat  be 
held  and  enjoyed  in  relation  to  the  rights  of  others.     While  property  in  the 
possession  of  the  owner  may  be  kept  and  enjoyed  by  him  with  little  or  no 
respect  to  the  wants  or  wishes  of  other  people,  yet  when  he  once  sufEers  it  to 
pass  from  his  own  possession  and  control  into  that  of  others,  either  with  or 
without  consideration,  the  law  limits  him  in  the  manner  of  repossessing  himself 
of  it,  and  this  limitation  can  only  be  measured  by  the  facts  of  each  case  as  it 
arises.''  6  Omaha  &  N.  W.  R.  R.  Co.  v.  Redick  (Nebraska,  1884),  17  Am.  &  £ng. 
R.  R.  Cas.  107.  Accordingly,  the  rule  is  laid  down  by  Chief  Justice  Redfield  in 
the  following  language :  **In  these  great  public  works  the  shortest  period  of 
clear  acquiescence,  so  as  fairly  to  lead  the  company  to  infer  that  the  party  in- 
tends to  waive  his  claim  for  present  payment,  will  be  held  to  include  the 
right  to  assert  the  claim  in  any  such  form  as  to  stop  the  company  in  the  pro- 
gress of  the  work  and  especially  to  stop  the  running  of  the  road  after  it  has 
been  put  in  operation,  whereby  the  public  acquire  important  interests  in  its 
continuance."    7  McAuley  c.  West.  Vt.  R.  R.  Co.,  88  Vt.  811 ;  see  also  Right  r. 
Board,  18  East.  210;  N.  A.  8.  R.  R.  t?.  Connelly,  7  Ind.  32;.Levi8ton  c. 
Junction  R.  R.,  7  Ind.  697;  but  see  Ind.  C.  R.  R.  v.  Cakes,  20  Ind.  9;  Terre 
H.,  etc.,  R.  R.  Co. «.  8cott,  8  Am.  &  Eng.  R.  R.  Cas.  208. 

In  one  case  R.  was  one  of  the  original  projectors  of  the  O.  &  N.  W.  R.  R  Co., 
owned  more  than  one  fifth  of  its  capital  stock,  was  an  active  member  of  \U 
board  of  directors  during  the  life  of  the  company.  In  1869  the  line  was  laid 
out  and  established,  and  the  first  ten  miles  graded  passing  over  a  tract  of 
land  belonging  to  R.  No  objection  was  made  by  R.  to  such  occupation  of 
his  land.  In  May,  1871,  the  first  twenty-six  miles  of  the  road,  including 
the  part  crossing  R.'s  land,  were  conveyed  in  trust  to  secure  certain  bonds. 
In  1878  the  deed  of  trust  was  foreclosed,  and  the  road  sold  to  the  railroad 
company  defendant,  against  which  R  brought  ejectment.  It  was  held  that 
the  action  could  not  be  sustained.  8  O.  &  N.  W.  R.  R.  Co.  «.  Reddick  (Neb. 
1884),  17  Am.  &  Eng.  R  R.  Cas.  107.  Many  other  cases  sustain  the  mle 
that  acquiescence  bars  the  right  to  brinff  ejectment.  8ee  Ooodin  v.  Canal 
Co.,  18  Ohio  8t.l79;  Chapman  v.  Railroad,  6  Ohio  8t.  186. 

But  a  waiver  of  ejectment  proceedings  will  not  preclude  the  landowner 
from  instituting  statutory  proceedings  to  recover  compensation  for  his  land 
taken.  Rusch  t>.  M.,  L.  8.  &  W.  R  R  Co.,  54  Wis.  136;  Harrington  n,  8t. 
R  &  8.  C.  R  R  Co.,  17  Minn.  216;  Hariow  tj.  M.  &  O.  R  R.  Co.,  41  Mich. 
886;  Maxwell  o.  Bay  City  R.  R.  Co.,  41  Mich.  453 ;  West  Penna.  R  R.  Co. «. 
Johnson,  59  Pa.  8t.  290;  8mart  v,  Portsmouth,  etc.,  R  R  Co.,  20  N.  H.23d; 
Gay  tj.  Me.  Cent.  R  R  Co..  72  Me.  95. 

Enjoining  Ejectmenti— A  railroad  company  contracted  for  certain  lands, 
and  under  the  conditions  of  the  contract  proceeded  to  lay  its  track  across 
them,  receiving  at  length  a  deed  from  the  only  owner  of  whose  rights  it  had 
notice.  Meanwhile  the  same  land  had  been  set  off  by  deed  of  partition  to  a 
party  who  held  some  unrecorded  claim  to  an  undivided  interest  in  the 
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pTemises,  and  this  party  afterwards  quit-claimed  the  land  by  a  deed  referring 
to  the  company's  occupancy.  Eeld^  that  an  injunction  would  lie  to  restrain 
proceedings  in  ejectment  brought  against  the  company  by  the  holder  of  the 
quit- claim.     Detroit  &M.  R.  R.  Co.  v.  Brown.  37  Mich.  588. 

Equitable  Restraint  of  Ejectment. — Even  if  judgment  be  obtained  in 
ejectment  against  the  company,  it  may  have  execution  upon  it  restrained  in 
equity  and  proceed  to  conaemn  the  lands,  ascertain  the  compensation  due, 
and  secure  the  right  of  way.  P.  &  L.  £.  R.  R  Co.  e.  Bruce.  (Penna.  1888), 
10  Am.  &  Sng.  R.  R.  Cas.  1.  See  also  N.  Y.  &  G.  L.  B.  B.  Co.  «.  Stanley, 
35  K.  J.  Sq.  288;  10  Am.  &  Sng.  R  R  Cas.  845. 
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PENKBYLVAJinA  Oo. 

{Adi9anc$  Com,  Ohio,    Mareih  10,  1885.) 

1.  O.  was  owner  in  fee  of  a  lot  of  land,  which  extended  to  the  middle  of 
the  M.  river,  on  the  east  side  of  that  stream.    In  February,  1851,  the  L.  8. 
R  R  Co.  appropriated  for  its  road,  running  north  and  south,  parallel  with 
the  riTer,  a  strip  of  gpround  through  such  lot,  100  feet  in  width  and  1200 
feet  in  length,  which  left  a  portion  of  such  lot  between  the  land  appropriated 
and  the  river,  and  also  a  portion  on  the  other  side  of  the  strip  appropriated. 
STo  compensation  in  money  was  assessed  or  paid,  the  supposed  benefits  haying 
been  set  off  against  the  actual  damages  as  authorized  by  the  constitution  m 
1802.     The  appropriation  was  made  under  the  act  of  1848  *' regulating  rail- 
road companies'^  (2  Curwen,  1894,  §  9),  by  which  such  a  company  had  the  right 
to  enter  upon  land  and  **  appropriate  so  much  thereof  as  may  be  necessary  for 
its  railroad,'^  and  "  hold  the  interest  in  such  lands,  .  .  .  and  the  privileffe 
of  using  any  materials  on  said  roadway  within  fifty  feet  on  each  side  of  the 
centre  of  said  roadway,  for  the  uses  aforesaid."    Immediately  after  such  ap- 
propriation, the  company  constructed  its  railroad  on  the  western  half  of  the 
strip,  and  it  has  continued  to  operate  its  road  on  that  half  to  the  present 
time,  but  it  has  never  used  the  other  half  of  such  strip.    In  1872,  the  P. 
Co.,  a  corporation  under   the  laws  of  PennsyWania,  but   not  authorized 
to  appropriate  lands  in  Ohio,  under  our  statutes,  desiring  to  haye  25  feet  of 
the  strip  so  appropriated,  beine  the  25  feet  lying  immediately  east  of  the  50 
feet  so  used  by  the  L.  8.  Co.,  u>r  the  purpose  of  constructing  and  operating 
thereon  a  railroad,  and  the  L.  8.  Co.,  after  the  lapse  of  more  than  21  years, 
haying  become  satisfied  that  it  did  not  and  would  not  need  such  strip  of  25 
feet  for  any  purpNOse,  it  was  agreed  by  the  two  companies  that  the  P.  Co., 
lor  the  consideration  of  97500,  paid  by  it  to  the  L.  8.  Co.,  should  haye  the 
right  to  construct  and  operate,  on  such  25  feet,  a  railroad,  and  hold  such  25 
feet  for  such  purpose  in  perpetuity ;  and  accordingly  the  P.  Co.  constructed 
and  is  still  operating  such  road ;  but  there  was  no  appropriation  of  such  25 
feet  by  the  P.  Co.,  nor  was  any  compensation  paid  therefor  to  O.    The  track 
of  the  P.  Co.  is  constructed  on  a  different  graae  from  that  of  the  X.  8.  Co., 
and  by  reason  of  this  fact  that  portion  of  O.'s  lot  lying  between  the  strip  ap- 
propriated and  theriyer,  theretofore  accessible  to  O.,  has  become  inaccessible 
to  him,  and  comparatiyely  worthless.     In  an  action  by  O.  against  the  P.  Co.^ 
commenced  in  1876,  to  recoyer  damages  by  reason  of  the  premises,  hdd: 
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1.  Under  the  Constitution  of  1802,  which  was  unlike  the  present  GonstitB- 
tionin  that  respect,  when  lands  were  appropriated  hy  a  railroad  companj  la 
its  track,  supposed  henefits  might  be  set  off  aeainst  the  value  of  l^e  Is&d 
taken,  and  hence  the  land  might  be  appropriated  without  the  payment  of  anj 
money  whatever. 

2.  The  power  to  take,  in  mntfim,  priyate  property  for  the  purposes  of  ooe- 
structing  and  operating  a  railroad  thereon,  can  only  be  delegated  to  a  cor- 
poration by  statute ;  and  as  such  statute  must  be  strictly  conBtmed*  and  fol- 
lowed, the  landowner,  by  one  appropriation  pursuant  to  the  act  of  184^ 
above  mentioned — where  more  land  was  appropriated  by  such  corporatioB 
than  was  necessary  for  its  use— could  not  (as  but  an  easement  and  not  a  fee 
passed)  be  subjected  to  the  occupancy  and  burden,  upon  such  surplos,  of 
another  common  carrier  holding  under  an  attempted  grant  in  perpetmtj 
from  the  first  corporation.  In  so  holding,  we  recognize  fully  the  right  of 
sale  or  lease  of  a  road  and  right  of  way  to  any  railroad  corporation,  wMcb 
shall  pass  all  the  rights  of  the-original  company  to  the  purchaser  or  leasee,  to 
the  extent  contemplated  in  our  legislation  or  recognized  in  the  decisioiu  of 
this  court,  none  of  which  are  questioned  in  this  case. 

3.  The  fact  that  it  became  evident  subsequently  to  an  appropriation,  thtt 
the  company  has  appropriated  more  land  than  was  necessary  for  its  nse^  aod 
would  not  need  a  particular  specified  part  of  the  strip  appropriated  for  any 
purpose  for  which  the  appropriation  was  made,  will  not  authorize  the  com- 
pany to  sell  in  perpetuity  such  surplus  part  to  another  railroad  company;  tod 
where  the  latter  company,  pursuant  to  such  purchase,  constructed  on  6odi 
surplus  a  railroad,  and  operated  the  same  for  several  years,  the  landowBcris 
not  authorized  to  recover  by  civil  action  such  surplus,  or  enjoin  the  operatioo 
of  such  railroad  thereon,  but  he  may  by  action  treat  the  transaction  as  an  aban- 
donment of  ^uch  surplus  by  the  first  company  and  its  appropriation  by  the  last 
company  and  recover  damages  as  upon  an  appropriation. 

4.  In  such  an  action  the  htndowner  is  not  estopped  by  the  condemnation 
proceedings  to  show  that  the  first  company  appropriated  more  land  than  wfi 
necessary  for  its  use. 

Eeeob  to  the  District  Court  of  Lucas  County. 

The  Toledo,  Nor  walk  &  Cleveland  R  R.  Co.  was  incorporated 
in  1850  (48  Ohio  Local  Laws,  316 ;  49  Ohio  Local  Laws,  460), 
and  had  so  much  of  the  power  of  eminent  domain  as  was  delegatal 
by  the  act  pf  1848  (2  Curwen,  R.  S.  1394).  The  authority  dele- 
gated by  that  act  (section  9)  was,  ifiter  aha,  to  enter  upon  lands 
and  '^  appropriate  so  much  thereof  as  may  be  deemed  necessary  for 
its  railroad,  including  necessary  .  .  .  materials  for  constructioo,  ex- 
cept timber;"  and  tlie  act  provided  that  "it  shall  be  lawful  for 
such  corporation  to  hold  the  interest  in  such  lands  or  materUs 
thus  appropriated,  and  the  privilege  of  using  any  materials  on  said 
roadway  within  fif ^  feet  on  each  side  of  the  centre  of  auch  road- 
way, for  the  uses  awresaid." 

w  illiam  Oliver,  to  whose  rights  Harvey  P.  Piatt  aud  Charles  H. 
Scribner,  plaintiffs  below  ana  in  error,  nave  succeeded,  was  the 
owner  in  fee  of  a  tract  of  land  in  Lucas  County,  in  the  immediate 
vicinity  of  the  dty  of  Toledo,  known  as  lot  13,  lying  on  the 
Maumee  River,  on  the  east  side  thereof,  and  extending  to  the  vM' 
die  of  the  stream.  In  February,  1851,  the  railroad  company  abore 
mentioned  entered  upon  the  tract,  and,  in  pursuance  of  the 
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section  9,  as  it  is  claimed,  appropriated  by  proceediDgs  tinder  the 
act  a  strip  of  ground  100  leet  wide  and  1200  feet  long,  passing 
tliTongh  Oliver's  tract,  running  parallel  with  the  river,  and  leaving 
unappropriated  part  of  his  lot  on  each  side  of  the  strip  appropri- 
ated.   This  was  done  withont  awarding  or  paying  any  compensa- 
tion w]iatever  in  money  for  the  land  so  appropriated,  the  antici- 
pated benefits  having  been  set  off  against  the  valae  of  the  land  and 
probable  damages.     And  upon  the  western  half  of  the  strip,  so  ap- 
propriated, the  railroad  company  constructed  its  track  and  com- 
menced to  operate  its  railroad,  but  shortly  thereafter  that  company 
was,  in  due  form  of  law,  it  is  said,  mer^d  in  and  consolidated  with 
the  Lake  Shore  &  Micliigan  Southern  K.  B.  Co.,  which  latter  com- 
pany succeeded  to  the  rights  and  occupied  the  position  in  all  re- 
spects of  the  former  company  in  relation  to  the  lands  so  appro- 
priated, and  it  contiimes  to  occupy  its  road  as  such  successor,    ^ut 
neither  occupied  at  any  time  the  eastern  half  of  the  strip  so  ap- 
propriated, or  any  pai*t  thereof ;  and  notwithstanding  such  appro- 
priation and  the  use  of  such  half  of  the  strip  appropriated,  Oliver 
and  those  holding  under  him  were  not  at  any  time  obstructed  in  the 
use  of  the  lot,  or  any  part  thereof,  and  the  lot  of  the  plaintijOEs  was 
very  valuable. 

After  the  Toledo,  Korwalk  &  Cleyeland  R.  B.  Co.,  and  its  suc- 
cessor, the  Lake  Shore  &  Michigan  Southern  R.  B.  Co.,  had  occu- 
pied the  western  half  of  the  strip  of  100  feet,  as  aforesaid,  for  more 
than  21  years,  and  after  it  had  oecorae  evident  to  the  latter  com- 
pany that  25  feet  of  the  appropriated  strip,  lying  immediately  east 
of  a  line  through  the  middle  of  the  100  feet,  would  not  be  needed 
by  the  latter  company  for  any  purpose,  and  the  Pennsylvania 
Co.,  a  corporation  under  the  laws  of  Pennsylvania,  doing  busi- 
ness in  Ohio,  but  having  no  power  under  the  statutes  of  this 
State  to  appropriate  lands  to  its  uses,  desiring  such  strip  of  25  feet 
for  the  purpose  of  constructing  and  operating  a  railroaa  thereon,  it 
was  a^eed  between  those  companies,  in  September,  1872,  evi- 
denced by  an  instrument  of  writing  dated  January  24,  1874,  that 
in  consideration  of  $7500  paid  to  it  by  the  Pennsylvania  Co., 
and   other  valuable  considerations,  the  Lake  Shore  Co.  should 
transfer  to  the  Pennsylyania   Co.   the  strip  of   25  feet  afore- 
said, and  the  latter  company  should  hold  the  same  in  perpetuity 
for  snch  purposes,  and  should  also  haye  other  rights  and  privileges 
in  the  agreement  specified;  and,  pursuant  to  the  agreement  of 
1872,  the  Pennsylvania  Co.  entered  upon  such  25   feet,  excsr 
vated  for  its  track  in  and  upon  the  same,  and  constructed  tibereon 
its  track  on  a  different  grade  from  that  of  the  Lake  Shore  Co., 
and  used   and    occupied  and   continues  to   have  the  exclusive 
use  and  control  of  the  same  for  railroad  purposes,  a^inst  the  will 
of  the  plaintiffs  and  without  haying  acquired  such  right  from  the 
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plaintifEs,  or  those  under  whom  they  claim,  by  purchase,  oondem- 
nation,  or  otherwise  than  as  above  stated. 

On  June  21,  1876,  Plat  and  Scribner,  above  named,  bronght 
suit  in  the  Court  of  Common  Pleas  of  Lucas  County  against  the 
Pennsylvania  Co.,  to  recover  damages  by  reason  of  tlie  premises 
In  their  petition  they  say,  among  otner  things :  "  That  portion  of 
said  lot  so  abandoned  to  and  occupied  by  the  defendant  as  aforesaid 
is  of  the  value  of  ten  thouoand  dollars.  .  •  .  But  for  the  wrongful 
and  unlawful  acts  of  the  defendant  hereinabove  complained  of  said 
property,  rights,  and  privileges  of  the  plaintiffs  would  be  of  great 
value.  .  .  •  The  excavations  made  by  the  defendant,  as  aforesaid, 
are  of  great  depth,  and  extend  entirely  across  said  lot  thirteen,  at 
the  westerly  side  of  the  river  road,  so  called,  and  are  within  i 
short  distance  of  said  river  front  of  the  plaintiffs  for  said  distance 
of  about  twelve  hundred  feet ;  that  said  railroad-track  of  the  de- 
fendant is  constructed  upon  and  operated  along  that  portion  of 
said  lot  so  excavated,  as  aforesaid,  at  a  different  grade  from  that  of 
the  tracks  of  said  Lake  Shore  &  Michigan  Southern  H.  R.;  and,  bj 
reason  of  the  premises  aforesaid,  all  communication  between  said 
river  front  and  the  remainder  of  plaintiffs'  said  premises,  is  cut 
off  and  destroyed ;  Ihat,  in  consequence  of  such  wrongful  and  vn- 
lawful  acts  of  the    defendant,  and    the  proposed    maintenance 
thereon  of  defendant's  line  of  railway  as  aioi-esaid,  the  usefulness 
and  value  of  plaintiffs'  river  front,  and  of  the  remainder  of  tlieir 
premises,  have  been  and  are  greatly  injured,  impaired,  and  depre- 
ciated ;  and  the  plaintiffs  aver  that  they  have  sustained  damages  bj 
reason  of  the  premises  aforesaid,  in  the  sum  of  fifty  thousand  dol- 
lars ;  wherefore  plaintiffs  pray  judgment  against  the  defendant  for 
the  sum  of  sixty  thousand  dollars,  and  for  all  proper  relief." 

The  defendant  demurred  to  the  petition,  and,  the  court  having 
sustained  such  demurrer  and  dismissed  the  action,  the  district  court 
affirmed  the  judgment.  These  decisions  were  made,  however, 
without  argument,  and  simply  with  a  view  to  a  determination  of  the 
questions  of  law  in  the  supreme  court.  A  petition  in  error  hav- 
ing been  filed,  the  question  here  is  the  same  pi^esented  in  the 
courts  below,  namely,  whether  the  petition  filed  in  the  court  of 
common  pleas  contains  facts  sufficient  to  constitute  a  cause  oi 
action.  That  question  having  been  considered^  the  answer  to  it, 
and  the  steps  by  which  the  conclusion  was  reached,  will  be  stated 
in  the  opinion. 

Scribner^  Hurd  <&  Scribner  and  PraM  ds  Wilson  for  plaintiff 
in  error. 

J.  T.  Brooks  for  defendant  in  error. 

Okey,  J. — The  contention  of  the  Pennsylvania  Co.  is,  that  the 
Lake  Shore  Co.  had  the  right  to  take  and  hold  the  whole  of  the  strip 
of  100  feet  through  the  Oliver  lot,  although  it  had  no  occasion  to  use 
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the  east  half  of  it,  or  any  part  thereof,  at  any  time ;  that  after  hold- 
ing snch  east  half  for  more  than  twenty-one  yeara,  and  after  finding 
that  it  would  never  need  the  same  for  any  purpose,  the  Lake  Shore 
Co.  might  lawfully,  not  merely  lease  temporarily,  but  sell  in  per- 
petuity, one  half  of  such  unused  strip — that  is,  a  strip  twenty-five 
feet  wide — to  the  Pennsylvania  Co.,  and  apply  the  purchase-money, 
$T500,  to  its  own  use ;  that  the  Pennsylvania  Co.  might  thereupon 
construct  and  operate,  on  a  different  grade,  a  railroad  on  such  strip 
of  twenty-five  feet,  cutting  off  thereby  the  lot-owner's  access  to  the 
different  parts  of  his  lot,  which  until  thea  had  been  free  and  un- 
obstructed ;  and  that  all  this  might  be  done  without  making  to  the 
owner  of  the  lot  any  compensation  whatever,  except  such  as  he  re- 
ceived in  assumed  benefits  at  the  .time  of  the  appropriation  of  the 
strip  of  100  feet  in  February,  1851. 

It  would  be  very  surprising  to  find  a  decision  sustaining  a  claim 
60  palpably  and  flagrantly  unjust,  and  we  will  venture  to  say  that 
no  such  case  can  be  found.  Not  only  can  no  snch  case  be  found, 
bnt  the  plainest  principles  and  the  clearest  authorities  absolutely 
forbid  the  allowance  of  any  such  claim. 

In  the  leading  case  of  Giesy  i;.  Railroad  Company,  4  Okio  St. 
420,  428,  Ranney,  J.,  said  :  ^^  The  quantity  of  land  that  may  be 
appropriated  for  the  purpose  is  left,  it  is  true,  very  indefinite.  It 
is  clear,  however,  that  only  so  much  can  be  taken  as  is  necessary  to 
be  used  in  that  manner.  And  with  the  power  of  the  court  to  pre- 
vent abnses,  and  the  certainty  that  it  can  be  held  only  so  long  as  it 
is  thns  nsed,  and  cannot  be  diverted  to  any  other  purpose,  there 
may  be  little  danger  of  attempts  to  get  too  mnch."  "  It  may,  how- 
ever, be  safely  asserted,"  said  Andrews,  J.,  "  that  the  acquisition  of 
lands  for  the  purpose  of  speculation  or  sale,  or  to  prevent  interfer- 
ence by  competing  lines  or  methods  of  transportation,  or  in  aid  of 
collateral  enterprises  remotely  connected  witn  the  running  or  op- 
erating of  the  road,  although  they  may  increase  its  revenue  and 
business,  are  not  such  purposes  as  authorize  the  condemnation  of 
private  property."  Rensselaer,  etc.,  R.  R.  Co.  v.  Davis,  43  N..  T. 
137, 146. 

"The  surplus,"  says  Mr.  Mills,  "beyond  the  amount  required 
by  the  public,  is  not  properly  taken,  not  being  needed  for  the  pub- 
lic use,  and  the  owners  are  entitled  to  such  surplns."  £m.  iJom. 
sec.  23. 

In  Swinney  v.  Fort  Wayne,  etc.,  R.  R.  Co.,  69  Ind.  205,  it  ap- 
peared that  an  appropriation  had  been  made  under  an  Indiana 
statute,  which  is  tne  same  as  our  act  of  1848,  permitting  the  com- 
pany to  enter  upon  lands,  and,  by  proceedings  in  court,  appropri- 
ate "so  much  thereof  as  may  be  deemed  necessary  for  its  railroaid." 
The  court  held:  "  A  railroad  company  has  no  authority  to  appro- 
priate land  for  the  use  of  another  company,"  and  "  there  is  no 
authority  of  law  for  several  railroad  companies  to  agree  that  one  of 
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their  number  shall  proceed  to  appropriate  land  for  the  purpose  of 
afterwards  dividing  it  for  the  benefit  of  all ;  each  company  rnngt 
proceed  for  itself." 

In  Mahoney  v.  Spring  Valley,  etc.,  R.  R.  Co.,  52  Cal.  169,  it  was 
hdd:  '^  A  water  company  having  commenced  such  proceeding, 
cannot  sell  and  ti-ansfer  its  right  to  prosecute  them,  or  to  take  pri- 
vate property  to  another  water  company,  nor  can  the  latter  pnr- 
chase  such  right.  Such  attempted  sale  and  purchase  ob  the  pan 
of  either  corporation  is  vltra  vires  in  the  extreme  sense,  and  is  i 
fraud  on  the  court  or  judicial  oflScer  before  whom  the  proceedings 
are  pendine,  and  whose  judgment  is  employed  in  determining  the 
necessity  of  the  appropriation  to  the  public  use  represented  by  tiie 
corporation  petitioner,  not  its  necessity  to  a  use  represented  by  an- 
other corporation."  And  see  Tayl.  Corp.  sec.  166 ;  Spring  ValJey 
Water-works  v.  San  Mateo  Water- works,  64  Cal.  123. 

The  Lake  Shore  Co.  is  not  a  party,  and  hence  there  can  be  dd 
adjudication  in  this  suit  which  will  operate  as  an  estoppel  as  to 
that  company ;  but  the  Pennsylvania  Co.  is  a  party ;  it 
BioHTOFwi^  has  accepted  a  conveyance  from  the  Lake  Shore  Co.: 
BTROHUBKB.      hcuce  It  may  be  estopped  as  effectually  as  if  the  Lake 
Shore  Co.  had  been  made  a  party.     The  legal  titJe  to 
the  strip  of  100  feet  remained  in  Oliver,  and  is  now  in  the  plain- 
tiffs.   The  Lake  Shore  Co.  acquii-ed  an  easement  only,  tliongb  «n 
easement  in  perpetuity,  and  where  there  is  an  abandonment  of  each 
easement  the  interest  acquired  reverts  to  the  owner  of  the  fee. 
Here  the  Pennsylvania  Co.  is  estopped  to  deny  that  there  was,  not 
a  forfeitui*e,  but  an  abandonment  oi  the  easement.     First,  by  non- 
user  of  the  strip  of  twenty-five  feet  in  question  for  more  tlian 
twenty-one  years;  and,  secondly,  by  the  conveyance  accepted  by 
the  Pennsylvania  Co. ;  and  in  such  case,  where  the  interest,  a^ 
here,  was  an  easement,  it  is  not  merely  for  the  State  to  complain, 
but  the  owner  has  his  remedy  directly.     Sometimes  this  remedj 
may  be  to  compel  condemnation  under  the  statute ;  but  the  Penn- 
svlvania  Co.  is  at  foreign  corporation,  without  power  of  condemna- 
tion.    Sometimes  the  remedy  may  be  by  action  to  recover  flosses- 
sion,  or  to  restrain  the  running  of  trains  until  compensation  is 
made ;  but  where  the  plaintiff  has  stood  by,  as  may  have  been  tie 
case  here,  until  the  improvement  was  made,  either  of  such  reme- 
dies would  be  harsh.     Under  the  circumstances  disclosed  io  ^^* 
petition,  an  action  to  recover  as  upon  appropriation  seems  to  be  the 
proper  i*emedy,  and  consideration  of  the  following  cases  will  show 
as  well  that  such  action  is  warranted  as  that  here  was  a  clear  case 
of  abandonment      Heard  v.  Brooklyn,  60  N.  Y.  242;  Strong  «• 
Brooklyn,  68  N.  Y.  1 ;  Washington  Cem.  v.  Railroad  Companj, 
68  N.  Y.  591 ;  Haldemann  v.  Railroad  Company,  50  Pa.  St  425; 
Lance's  Appeal,  55  Pa.  St.  16,  25 ;  Pittsburgh,  etc.,  R.  R.  Co-  *; 
Bruce,  102  Pa.  St.  23 ;  s.  c,  10  Am.  &  Eng.  R.  R.  Cas.  1, 
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note;  Hatch  v.  Railroad  Company,  18  Ohio  St.  92;  Wagner  t;. 
Eailroad  Oompanj,  22  Ohio  St.  563,  579 ;  Goodiii  v.  Cincinnati, 
etc,  R.  R  Co.,  18  Ohio  St.  169 ;  Atlantic  &  G.  W.  R.  R.  Co.  v. 
Robbins,  35  Ohio  St.  351,  358 ;  Oorwin  v.  Cowan,  12  Ohio  St. 
629 ;  Longstreet  v.  flarkrader,  17  Ohio,  St.  23 ;  Taylor  v.  Railroad 
Company,  38  N.  J.  L.  28 ;  Oregon  C.  R.  R.  Co.  v.  Baily,  3  Or. 
16^  176 ;  Prather  v.  Jeffersonville,  etc.,  R.  R.  Co.,  52  Ind.  16 ; 
Terre  Hante,  etc.  Company  v.  Rodel,  89  Ind.  128 ;  s.  c,  10  Am.  & 
Eug.  R.  R.  Cas.  284.;  People  v.  Metropolitan  Tel.  Co.,  11  Abb. 
(N.  C.)  304 ;  Grand  Rapids,  etc.,  Co.  v.  Heisel,  47  Mich.  393 ; 
8.  c,  10  Am.  &  Eng.  R  R  Cas.  260 ;  Proprietor  of  Locks,  etc.,  v. 
Railroad  Company,  10  Cush.  385 ;  Backin^ham  v.  Smith,  10  Ohio, 
2S8 ;  Cooper  v.  W  illiams,  5  Ohio,  391 ;  McArthur  v.  Kelley,  5 
Ohio,  139 ;  Jordan  v.  Overseers  of  Dayton,  4  Ohio,  294 ;  Moor- 
head  V.  Little  Miami  R  R  Co.,  17  Ohio,  340 ;  Kansas  Cent.  R.  R 
Go.  V.  Allen,  22  Kan.  285 ;  s.  c,  5  Am.  &  Eng.  R  R  Cas.  362 ; 
U.  S.  V.  Great  Falls  Mfff.  Co.,  112  U.  S.  645  [XXVIIL,  Law  ed.] ; 
Hopkins  v.  Railroad  Company,  79  Mo.  38;  Boetock  v.  North 
Staffordshire  Ry.  Co.,  3  Smale  and  G.,  283,  292 ;  26  Eng.  Ry. 
Moak's  Notes,  404. 

Ooansel  for  the  Pennsylvania  Ca,  in  answer  to  this  view,  and 
such  other  reasons  as  the  plaintiffs  have  assigned  for  recovery, 
place  much  reliance  on  Junction  R.  R.  Co.  v.  Kuggles,  7  Ohio  St. 
1,  and  Hatch  v.  Cincinnati  &  Lidiana  R  R.  Co.,  18  Ohio  St.  92. 
Bat,  in  fact,  these  cases  support  the  claim  of  the  plaintiffs.     In 
the  first  case  it  appeared  that  Ruffgles  executed  to  the  Ohio  R.  R. 
Go.  an  instrument  in  writing,  under  seal,  agreeing  that  if  the  com- 
pany would  locate  its  roads  through  any  lands  possessed  by  him  he 
would  quit-claim  to  it  so  much  land  as  the  company  was  authorized 
to  take,  to  wit:  a  strip  100  feet  in  width  through  such  lands  for 
the  purpose  of  location  and  construction  of  the  road,  with  the  right 
to  immediate  possession,  and  of  taking  and  converting  to  their  own 
use  stone,  gravel,  etc.     The  company  located  its  road  through  the 
lauds  of  Ruggles ;  but  before  the  road  was  completed  the  State, 
whicli  had  loaned  its  credit  to  the  company,  took  possession  of  and 
enbseqnently  sold  the  road,  under  the   act  of  1837  and  a  joint 
resolution  passed  in  1845.      Ebenezer  Lane  became  purchaser, 
who  conveyed  his  title  to  the  Junction  R.  R.  Co.,  and  that  com- 
pany proceeded  to  build  the  road  through  the  lands  of  Rugbies,  on 
the  strip  so  located  by  the  Ohio  R.  R  Co.    Ruggles  objecting, 
and  threatening  to  bring  suit,  the  Junction  R.  R.  Co.  commenced 
an  action,  and  obtained  an  injunction  restraining  him  from  inter- 
fering with  the  construction  of  the  road,  and  this  court  made  the 
injunction  perpetual.    Stress  is  placed  by  the  court,  and  properly 
placed,  on  the  facts  that  the  rights,  as  against  Ruggles,  were  ac- 
<iu\red,  not  by  invoking  the  power  of  eminent  domain,  but  by 
contract,  and  the  case  really  turned  on  the  assignability  of  tlie  con- 
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tract,  in  view  of  the  terms  of  the  agreement,  the  legislation,  and 
the  existing  facts. 

In  Hatch  v.  Cincinnati,  etc.,  R.  R.  Co.,  18  Ohio  St.  92,  it  ap- 
peared that  in  1840  the  Whitewater  &  Cincinnati  Canal  Co.  cod- 
strncted  a  canal  in  Hamilton  Connty,  from  Cincinnati  to  Sarrison, 
passing  throngh  Hatch's  farm,  and  appropriating  and  using  for 
snch  purpose  a  strip  of  land  of  an  average  width  of  about  50  feet. 
The  canal  was  used  and  operated  nntil  1863,  when  the  Cincinnati 
&  Indiana  K.  B.  Co.  undertook  to  appropriate  for  its  railroad  track 
the  land  so  used  by  the  canal  company,  paying,  by  agreement  be- 
tween  the  canal  company  and  the  railroaa  company,  to  the  former, 
$50,000  therefor,  ana  the  railroad  company  took  additional  hmd 
belon^ng  to  the  plaintiff,  so  that  the  strip  of  ground  it  occupied 
was  about  60  feet  wide,  and  it  constructed  and  operated  a  railroad 
thereon  ;  but  it  made  to  Hatch  no  compensation  additional  U^  that 
which  he  received  from  the  canal  company.     Hatch  brought  suit 
against  the  railroad  company,  seeking  to  recover  damages  as  upon 
an  appropriation.     This  court  doubted  the  right  of  tlie  railroad 
company  to  appropriate  the  canal  in  invitimiy  but  regarded  the 
proceeding,  so  lar  as  it  affected  the  two  companies,  as,  in  effect,  a 
sale ;  and  as  the  canal  company  made  no  complaint,  the  court  wa5 
unwilling  to  say  the  appropriation  proceeding  was  a  nullity,  and  it 
was  upheld  as  against  Hatch.     As  the  canal  was  a  servitude  upon 
the  lands  of  Hatch,  unrestricted  in  duration,  and  furnished  means 
of  conveying  freight  of  every  sort,  and  passengers,  from  one  point 
to  anotlier,  the  court  held  that  the  change  of  the  mode  of  convey- 
ance from  canal  to  railroad  was,  under  the  circumstances,  not  snch 
change  of  use — not  such  abandonment — as  entitled  Hatch  to  com- 
pensation a  second  time  for  the  land  actually  taken  and  used  by 
one  common  carrier.     It  was  the  case  of  one  common  carrier  oc- 
cupying the  identical  strip  of  ground,  and  all  of  it,  which  had  been 
occupied  by  another  common  carrier,  and  the  burden  was  tlie  same 
before  and  after  the  change ;  there  was  only  one  common  carrier 
at  any  time.     If  the  company  which  condemned  the  land  and 
made  compensation  to  Hatch  bad  been  a  railroad  company,  and 
had  built  its  road,  no  doubt  another  railroad  companv,  succeeding 
bo  its  rights  by  purchase,  would  not  have  been  required  to  mate 
compensation  to  Hatch,  for  he  would  thus  be  receiving  compensa- 
tion twice  for  the  same  thing ;  and  the  court  held  the  circumstance 
that  the  first  company  was  a  canal  company,  and  its  successor  a 
railroad  company,  would  make  no  difference.     But  this  court  far- 
ther heldj  not  only  that  Hatch  was  entitled  to  compensation  for 
the  additional  land  takpn,  but  that  he  was  entitled  to  compensation 
for  the  additional  servitude  to  which  he  was  subjected  ;  the  latter 
point  decided  being  expressed  as  follows:  "Where  an  entire  tract 
of  land  is  cut  asunder  by  an  appropriation  of  an  easement  upon  it 
by  a  canal  company,  for  the  purpose  of  a  canal,  and  this  easement 
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is  afterwards  transferred  by  the  canal  company  to  a  railroad  com- 
pany for  the  purpose  of  a  railroad,  and  the  latter,  in  the  construc- 
tion of  its  railroad,  thrpws  up  embankments  or  excavates  cuts 
across  a  common  public  highway,  skirting  the  tract,  and  constitut- 
ing the  only  convenient  medium  of  access  between  the  parcels  into 
wnich  the  tract  has  been  thus  severed,  the  increased  inconven- 
ience and  danger  of  access  thus  occasioned  between  the  two  parts 
of  the  tract  are  peculiar  to  the  owner  of  the  tract  in  the  use  of  his 
property,  not  common  to  the  public  at  large,  and  for  this  increase 
of  inconvenience  and  danger  he  is  entitled  to  compensation." 

As  there  is  nothing  in  any  case,  certainly  nothing  in  either 
Junction  B.  S.  Co.  v.  Buggies  or  Hatch  v,  Bailroad  Company, 
which  militates  against  a  recovery  by  the  plaintiffs,  this  opinion 
might  well  end  here.  But  other  well-settled  principles  lead  to  the 
same  conclusion. 

1.  The  power  mnted  by  statute  to  the  condeqming  companv 
was  to  take  and  hold  an  easement  for  "  its  railroad  f°  and  sucn 
statntee  must  be  strictly  construed.  And  this  is  not  a  rule  to  be 
asserted  and  then  disregarded,  but  to  be  rigidly  enforced.  Lane, 
C  J.,  in  Lessee  of  Kemper  v.  Turnpike  Company,  11  Ohio,  392 ; 
Birchard,  J.,  in  Moorhead  v.  Bailroad  Company,  17  Ohio,  340, 
350 ;  Bartley,  J.,  in  Kramer  v,  Bailroad  Company,  5  Ohio  St. 
140,  147 ;  W  elch,  J.,  in  Toledo,  etc.,  B.  B.  Co.  v,  Daniels,  16 
Ohio  St.  390,  396 ;  MacDvaine,  J.,  in  Bowersox  v.  Watson,  20 
Ohio  St.  496,  508 ;  Johnson,  J.,  in  Bailroad  Company  v.  Furnace 
Company,  37  Ohio  St.  321,  329 ;  s.  c,  3  Am.  &  Eng.  B.  B.  Cas. 
471 ;  and  see  Straus  v.  £agle  Ins.  Co.,  5  Ohio  St.  59 ;  Spring 
Yalley  Water-works  v.  San  Mateo  Water-works,  64  Cal.  123 
Pittsburgh,  etc.,  B.  B.  Co.  v.  Bruce,  102  Pa.  St.  23 ;  s.  c,  10  Am 
&  Eng.  K.  B.  Cas.  1 ;  Green's  Brice,  Ultra  Vires  (2d  ed.),  380 
Tayl.  Corp.  163. 

2.  Where,  as  here,  the  interest  acquired  is  only  an  easement,  the 
owner  of  the  fee  retains  every  right  in  the  land  appropriated  not 
inconsistent  with  the  paramount  authority  of  the  company  freely 
and  unobstructedly  to  build,  repair,  and  operate  its  railroad,  and  use 
therefor  materials  fairly  within  the  condemnation. 

In  Goodtitle  v.  Alker,  1  Burr.  133,  it  was  said  of  a  way  that 
^^  the  owner  of  the  soil  has  a  right  to  all  above  and  under  ground, 
except  only  the  right  of  passage  for  the  king  and  his  people." 

In  Julien  v.  Woodsmall,  82  Ind.  668,  approved  91  Ind.  137, 
it  was  held  that  ice  formed  on  the  right  of  way  of  a  railroad  belongs 
to  the  owner  of  the  soil,  who  may  maintain  trespass  against  a  person 
who  removes  it  without  his  consent.  And  the  owner  of  the  fee  is 
not  only  owner  of  the  minerals  under  the  land  appropriated,  but 
also  owner  of  the  soil,  gravel,  trees,  and  herbage,  except  as  needed 
by  the  company  in  constructing,  repairing,  and  operating  its  road. 
im.  Cent  B.  JEI.  Co.  v.  Allen,  22  fcan.  285 ;  s.  c,  5  Am.  &  Eng. 
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R.  R  Caa.  362 ;  Taylor  v.  New  York,  etc.,  R.  R.  Co.,  38  K  J. 
Law,  28  ;  Preston  v.  Dubnque  R.  R.  Co.,  11  Iowa,  15 ;  Aldrich  v, 
Drury,  SRI.  554 ;  Hasson  v.  Oil  Creek  Co.,  8  Phila.  656 ;  10 
Am.  &.  Eng.  R  R.  Gas.  1-14. 

And  where,  as  in  this  case,  the  right  of  way  passes  through  a 
tract  of  land,  leaving  part  of  the  tract  on  each  sioe  of  the  portion 
appropriated,  the  question  how  far  access  to  the  different  parts  of 
the  lot  will  be  afi^ted  is  always  considered.  Hatch  v.  Kailroad 
Co.,  18  Ohio  St.  92. 

And  the  owner  of  the  fee  is  ordinarily  not  deprived  of  aooess  to 
the  different  parts  of  his  lot  through  which  a  railroad  passes,  (a) 
If  the  lot  is  of  sufficient  size,  there  may  be  a  crossing  tnereon  con- 
structed pursuant  to  the  statute,  (a)  There  may  be  a  crossing 
by  means  of  a  bridge,  a  tunnel,  or  a  road,  under  conventional  ar- 
rangement, (c)  There  may  be  such  use  of  the  land,  acquiesced  in 
by  the  company,  as  will  amount  to  license  to  cross.    Tayl.  Corp. 

§  371. 

Here  the  authority  under  which  Oliver  had  access  to  the  dif- 
ferent parts  of  his  lot  does  not  appear,  but  it  is  shown  by  the  peti- 
tion that  such  access  existed,  and  that  it  was  unobstructed,  not- 
withstanding the  Lake  Shore  Co.  was  operating  its  railroad; 
that  such  access  was  a  valuable  right ;  and  that  it  was  destroyed  by 
the  Pennsylvania  Co.  by  constructing  and  operating  its  road. 
We  may  well  say  that  the  access  wliich  the  plaintiff  had  from  one 
part  of  his  lot  to  the  other  existed  lawfully,  and  that  it  was  wrong- 
fully destroyed  by  the  defendant. 

3.  Under  the  Constitution  of  1802,  which  was  in  force  when  this 
appropriation  was  made,  benefits  could  be  estimated  and  set  off 
against  the  value  of  lands  and  damages,  so  as  to  permit  the  land  to 
be  taken  without  the  payment  of  a  dollar  in  money.  Tliat  was 
done  in  this  case.  True,  Judges  Scott,  Ranney,  Bartley,  and 
Brinkerhoff,  and  perhaps  others,  were  of  opinion  that  this  was  an 
erroneous  construction  of  the  Constitution,  but  it  was  acquiesced 
in  until  it  had  become  a  rule  of  property,  and  hence  this  court  has 
been  and  is  unwilling  to  disturb  it.  See  Kramer  v.  Railroad  Co.,  5 
Ohio  St.  140,  147 ;  Corwin  v.  Cowan,  12  Ohio  St.  629,  633. 

Here  we  must  assume  the  court  took  into  consideration  the  burden 
as  well  as  the  benefit  which  one  common  carrier — ^namely^,  the 
Toledo,  Nor  walk  &  Cleveland  R.  R.  Co. — operating,  without 
limit  in  time,  its  trains  through  Oliver's  lands,  would  oe  to  him, 
bSSS" TO°M  aiid  that  the  benefits  were  set  off  against  the  value  of 
nBTOBKD-DAii.    ^jjQ  imj^  taken  and  damages  sustained.     Oliver  agreed 

to  assume  the  burden  of  one  common  carrier  and  no  more.  In  point 
of  fact,  as  appears  from  the  petition,  the  construction  and  operation 
of  that  road  aid  not  interfere  with  Oliver  in  the  use  of  the  different 
parts  of  his  lot ;  and  this,  we  must  assume,  was  apparent  to  the 
court  when  the  condemnation  was  made.    As  the  railroad  company 
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ivas  only  authorized  to  condemn  for  its  railroad,  the  court  could 
only  take  into  consideration  the  burden  which  would  be  imposed  by 
the  construction  of  that  road;  and  as  the  Pennsylvania  Co. 
impoeee  a  new  burden,  it  is  evident  that  Oliver  and  those  holding 
under  him  have  never  been  compensated  for  that  burden ;  or,  in 
other  words,  when  such  additional  burden  is  considered,  they  have 
not  been  compensated  for  the  land  taken.  If  the  construction  of 
the  Pennsylvania  Co.'s  i-ailroad  on  plaintiffs  land  benefited  them 
in  any  w^av,  it  is  not  shown,  and  it  is  quite  apparent  that,  by  reason 
of- such  additional  road,  plaintiffs  are  greatly  injured. 

4.  To  be  sure,  it  is  urged  that  this  was  an  appropriation  of  the 
100  feet  for  railroad  purposes  generally.     But  that  is  to  reverse 
the  rule  of  construction  above  stated ;  it  is  to  assert  that  easkmbtt  vob 
the  Toledo,  Norwalk  &  Cleveland  R.  E.  Co.  took  not  S^  ^'£!b^£ 
a  mere  easement  for  its  road,  but  a  fee  for  railroad  pur-  »«*»o»t^o-  . 
poses  generally,  with  power,  not  only  to  use,  but  to  sell,  parcels  of  the 
land  Gondemned  to  a  number  of  railroad  companies.     In  view  of  our 
statute,  and  the  decisions  already  cited,  there  is  not  the  slightest 
authority  for  any  such  claim.    An  easement  for  one  road,  as  we 
have  seen,  was  acquired,  and  nothing  more ;  and  the  statute  con- 
templates only  that.     True,  there  may  be  ^  sale  where  the  statute 
authorizes  it ;  there  may,  as  we  have  seen,  be  a  change  of  use ;  one 
railroad  company  may  lease  its  road  to  another ;  there  may  be  cer- 
tain  running  arrangements  between  roads,   enforced  either   by 
statute  or  carried  out  conventionally.     It  is  not  our  purpose  to 
define  the  limit  of  the  power  of  railroads  in  any  of  these  partic- 
ulars^ but  it  is  sufficient  to  say  that  this  does  not  militate  m  any 
way  gainst  anything  that  I  have  said. 

5.  Defendant  in  error  suggested  that  objection  should  have  been 
made  at  the  time  the  appropriation  proceeding  was  determined  to 
the  quantity  of  land  taken,  and  that  the  objection  was  waived  by 
failure  to  insist  on  it  at  that  time.     The  point  has  not  been  pressed 
for  the  obvious  reason  that  it  is  plainly  untenable.     Doubtless  the 
company  was,  in  its  inception,  like  every  similar  railroad  enter- 
prise, one  of  ^^  great  expectations,"  and  Oliver,  as  well  as  the  pro- 
moters of  the  company,  may  have  been  honestly  misled  as  to  the 
quantity  of  land  wnich  the  company,  in  view  of  its  business,  might 
require  in  the  future.     Neither  Oliver  nor  those  holding  under  him 
have  done  anything  to  mislead  the  companies,  or  either  of  them. 
Even  if  he  had  suggested  to  the  court  in  1851  that  the  company 
was  taking  too  much  land,  how  could  he  have  shown  that  his  state- 
ment was  true?     He  was  bound  to  do  nothing  of  the  kind.     On 
the  contrary,  as  Judge  Ranney  shows  in  Oiesy  v.  Bailroad,  he 
might  well  assume  that  when  it  was  shown  that  too  much  was 
taken — that  when  time  had  demonstrated  the  company  only  needed 
one  half  of  the  quantity  taken — the  court  woula  interfere  in  be- 
half of  the  owner  and  set  the  matter  right. 
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Without  pursuing  the  subject  further,  we  hold  the  petition 
presents  a  clear  case  for  relief  in  the  way  stated,  and  hence  the 
judgment  in  the  court  below  must  be  reversed. 

MoIlvainb,  C.  J.,  dissenting. — ^The  following  are  the  only  prop- 
ositions of  law  involved  in  the  decision  of  this  case,  and  in  my 
opinion  the  judgment  below  should  be  affirmed. 

1.  A  right  of  wa;p^  appropriated  by  a  railroad  company  as  neces- 
sary for  the  use  of  its  railroad  is  transferable  to  another  company 
for  like  uses. 

2.  The  transferee  company  is  entitled,  as  against  the  owner  in  fee, 
to  all  the  rights,  privileges,  and  immunities  acquired  by  the  appro- 
priating company.        ^ 

3.  The  right  to  impose  burdens  upon  the  land  appropriated  is 
subject  to  the  same  limitations  in  the  possession  of  the  transferee 
as  of  the  appropriating  company.  On  the  other  hand,  the  right  to 
impose  burdens  on  the  land  passes  to  the  transferee  to  the  full  ex- 
tent possessed  by  the  appropriating  company. 

4.  The  right  to  transfer  tne  entire  right  oi  way,  with  all  the  priv- 
ileges acquired  by  the  condemnation,  includes  the  right  to  permit 
and  license  another  railroad  company  to  occupy  for  the  use  of  its 
road  a  part  of  the  right  of  way. 

5.  The  use  of  such  part  by  the  licensee  in  the  same  manner  it 
could  have  been  used  by  the  licenser  is  not  an  additional  burden  on 
the  land  for  which  the  owner  in  fee  is  entitled  to  additional  com- 
pensation. 

6.  The  quantity  of  land  embraced  in  the  right  of  way  is  fixed 
and  determined,  as  between  the  parties,  by  the  judgment  of  con- 
demnation. 

7.  The  non-user  of  those  portions  of  the  right  of  way  at  the 
sides  of  the  track  of  the  road  is  not  an  abandonment  thereof  to 
the  owner  in  fee. 

The  first  and  main  proposition  is  admitted  to  be  the  law  by  the 
majority  of  the  court  m  tne  decision  of  this  case.  It  is  so  declared 
by  the  courts  of  most  of  the  States  of  this  Union,  and  hj  none 
more  emphatically  than  by  the  Supreme  Court  of  Ohio. 

In  Junction  B.  B.  Co.  v.  Buggies,  7  Ohio  St.  1,  it  was  decided, 
in  a  case  where  the  appropriating  company  had  sold  its  right  of 
way  to  another  company  before  it  had  constructed  a  road  thereon, 
that  the  sale  was  valid  and  the  title  passed. 

In  Hatch  v.  Cincinnati  &  I.  B.  B.  Co.,  18  Ohio  St.  92,  a  right 
of  way  appropriated  by  a  canal  company  for  canal  purposes  was 
sold  to  a  railroad  company  for  railroad  purposes.  The  sale  was 
maintained  on  the  ground  that  the  purposes  of  the  condemnation 
by  the  canal  company  and  the  uses  to  which  it  was  transferred 
were  similar, — to  wit,  a  public  highway.  The  contracting  parties 
to  the  transfer  having  power  to  contract,  special  legislation  to  trans- 
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fer  this  species  of  property  was  not  relied  on.  The  transferability 
of  the  right  of  way  was  based  on  the  inherent  nature  of  property. 
A  ri^Iit  of  way  for  public  uses,  whether  held  as  an  easement  or  in 
fcje,  IS  property,  and  as  such,  in  the  absence  of  restraining  stat- 
utes, is  transferable.  In  the  cases  cited,  the  right  of  way  was  a 
perpetual  easement ;  but  in  Malone  v.  Toledo,  34  Ohio  St.  445, 
where  the  fee  of  the  land  condemned  for  a  canal  passed  under  the 
statnte,  it  was  held  that  the  transferee  took  it  discharged  from  any 
limitations  as  to  uses.  Of  course,  whei'e  the  riglit  of  way  for  a 
public  use,  and  the  right  is  of  the  nature  of  a  perpetual  easement, 
the  transferee  takes  it  subject  to  like  uses.  There  is  no  doubt 
entertained,  so  far  as  I  know,  as  to  the  correctness  of  the  first  prop- 
osition. 

As  to  the  second  proposition,  that  the  transferee  of  a  right  of 
way  for  railroad  purposes  is  entitled,  as  against  the  owner  in  fee, 
to  all  the  rights,  privileges,  and  immunities  acquired  by  the  appro- 
priation proceedings,  it  is  hardly  necessary  to  say  a  word.  It  is  of 
the  very  essence  of  the  transferability  of  property  that  the  purchaser 
should  succeed  to  all  the  rights  of  the  vendor,  where  the  contract 
of  sale  imposes  no  limitations,  and  none  are  imposed  by  the  positive 
law  of  the  land.  It  seems  to  me  incredible  that  the  rule  should  be 
otherwise,  and  it  is  not  contended  that  the  positive  or  statutory  law 
of  this  State  imposes  any  barrier  to  the  transfer  attempted  to  be 
made  in  this  case. 

The  third  proposition  rests  on  the  principles  underlying  the 
second.  Of  course,  a  vendor  of  property,  as  a  general  rule,  cannot 
vest  any  right  or  title  in  the  purchaser  which  lie  did  not  himself 
possess ;  but  where  no  conditions  or  limitations  are  imposed  by  the. 
contract  of  sale,  and  no  rule  of  law  forbids  it,  the  property  passes 
to  the  purchaser  as  fully  subject  to  his  control  and  dominion  as  it 
formerly  was  to  the  control  and  dominion  of  the  vendor.  These 
views  are  elementary. 

The  fourth  proposition,  that  the  right  to  transfer  the  entire  ri^ht 
of  way,  with  all  the  privileges  acquired  by  the  condemnation,  in- 
cludes the  right  to  permit  and  license  another  railroad  company  to 
occupy  for  the  use  of  its  road  a  part  of  the  right  of  way,  appears 
to  me  to  be  logically  and  mathematically  correct,  as  the  whole. nec- 
essarily includes  all  its  parts.  As  an  abstract  proposition  this 
would  probably  not  be  gainsaid.  The  point  of  aifference  which 
divides  the  court  is,  in  my  opinion,  involved  in  this  proposition  ; 
but  as  it  is  made  more  patent  and  circumscribed  in  the  next,  I  will 
proceed  to  it : 

Proposition  5.  The  use  of  such  part  by  the  licensee,  in  the  same 
manner  it  could  liave  been  used  by  the  licenser,  is  not  an  additional 
burden  on  the  land  for  which  the  owner  in  fee  is  entitled. to  addi- 
tional compensation. 
As  I  understand  the  decision,  it  is  based  chiefly  on  the  ground 
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that,  by  the  proceedings  of  condemnation,  the  only  burden  imposed 
on  the  land  condemned  was  the  right  to  construct  and  maintain  a 
single  railroad,  to  wit,  the  road  of  the  appropriating  company  ;  and 
it  is  claimed  that  the  construction  of  a  railroad-track,  and  its  nse 
by  another  company,  to  be  operated  at  the  same  time  as  a  separate 
road,  is  an  additional  burden  on  the  land  and  an  invasion  of  the 
rights  of  the  owner  in  fee,  for  which  he  is  entitled  to  compensatioo 
or  damages.     It  is  admitted,  as  I  understand,  that  a  suocefiBor,  by 
purchase  of  the  entire  interest  of  the  appropriating  company,  may 
operate  the  road  constructed  by  its  vendor  and  enjoy  tlie  right  of 
way  to  the  full  extent  that  it  could  have  been  enioyed  or  used  by 
such  company.     It  is  not  denied,  as  I  understand,  that  the  appro- 
priating company,  or  the  successor  to  all  its  rights,  may  grant  to 
another  company  a  right  of  way  across  its  own  at  right  angles,  or 
at  any  other  angle ;  but  it  is  claimed  that  a  grant  or  license  tp 
another  company  to  build  a  track  parallel  with  its  own,  and  on  the 
same  ri^ht  of  way,  is  in  excess  of  the  rights  acquired  by  the  judg- 
ment of  condemnation.     The  position  assumed  in  the  oecision  is, 
I  think,  inconsistent  with  the  foregoing  propositions  and  former 
adjudications  of  this  court. 

I  admit  that  any  encroachment  on  lands  not  embraced  in  the 
right  of  way  by  the  appropriating  company  or  its  successor  would 
be  a  violation  of  the  rights  of  the  owner  in  fee ;  but  by  the  con- 
demnation the  whole  of  the  land  embraced  in  the  right  of  waj 
was  devoted  to  railroad  purposes  in  perpetuity,  and  full  compensa- 
tion therefore  was  awarded  to  the  owner  in  fee.    It  is  tme  that, 
coNDBMRATioif-  at  thc  timc  these  lands  were  condemned,  the  law  allowed 
wSS^StawiJm  resulting  benefits  to  other  lands  to  be  set  off  against 
BOAD  PURPOSE,    compeusatiou  for  the  land  taken  and  injuries  to  other 
lands ;  but  whether  the  compensation  for  land  appropriated  be  made 
by  resulting  benefits,  or  in  money,  as  is  required  by  the  present 
Constitution,  makes  no  difference  in  the  character  of  the  rights 
acquired  by  the  appropriating  company.    In  either  case,  the  owner 
is  compensated  to  the  full  value  of  the  property  taken.    As  a  re- 
sult, the  use  of  the  entire  right  of  way  is  appropriated  to  public 
purposes.     The  entire  right  of  way  was  subject  to  be  occupied  by 
tracks  and  side-tracks,  at  the  will  of  the  appropriating  company, 
without  injury  to  the  rights  of  the  owner  in  fee,  whether  he  con- 
templated such  use  or  not.     In  law,  such  use  was  contemplated ; 
such  were  the  burdens  for  which  compensation  was  made ;  and  if 
the  right  of  way  be  transferable,  as  we  have  shown  it  is,  the  trans- 
feree, as  well  as  the  appropriating  company,  may  construct  addi- 
tional tracks  to  the  full  capacity  of  the  right  of  way,  without  im- 
posing any  additional  buroen  on  the  land  for  which  the  owner  in 
lee  is  entitled  to  additional  compensation.     This  bein^  so,  upon 
what  principle  of  right  or  of  construction  can  it  be  said  that  the 
owner  in  fee  may  claim  additional  compensation  from  a  licensee  of 
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a  part  of  the  right  of  way  for  an  act  that  would  be  perfectly  jus- 
tinable  if  done  by  the  licenser  ?    If  it  be  answered  that  the  statute 
^ebich  authorized  the  condemnation  limited  it  to  the  use  of  the 
road  of  the  appropriating  company,  it  is  suflScient  reply  to  say  that 
it  is  settled  that  the  limitation  referred  to  does  not  prevent  the 
transferability  of  the  property  in  whole  or  in  part.     But  it  is  said 
that,  independent  of  the  transferability  of  the  property,  the  de- 
fendant in  error  has  placed  burdens  on  the  land  m  excess  of  those 
-which  the  appropriating  company  acquired  the  right  to  do ;  that  is 
to  say,  the  transportation  of  trains,  passengers,  and  freight  of  the 
defendant  is  in  excess  of  the  trains,  passengers,  and  freight  to  which 
the  right  of  way  was  appropriated.  This  objection  applies  eaually  to 
transportation  over  the  track  of  the  old  company  as  over  tne  track 
constructed  by  the  defendant. 

In  Hatch's  case,  supraj  p.  120,  it  is  said  :  "  The  exercise  of  the 
right  of  eminent  domain  is  primarily  and  mediately  the  act  of  the 
State,  and  corporations  to  which  it  has  been  delegated,  and  by  whch 
it  is  immediately  exercised,  are  but  instrumentalities  of  the  State, 
although  they  may  have  and  generally  do  have  corporate  interests 
intermmgled  with  and  growing  out  of  the  exercise  of  this  sover- 
eign prerogative  of  the  State."     The  condemnation  of  private 
property  for  a  public  highway  is  the  act  of  the  State,  subject  to 
the  private  rights,  of  the  corporation  to  which  the  power  was  del- 
egated.    These  private  rights  are  granted  by  the  State  in  consider- 
ation that  the  corporation  compensates  the  owner  of  the  land  for 
the  right  of  way.     The  highway  is  dedicated  by  the  State,  and 
neither  the  corporation  nor  the  owner  in  fee  can  divert  the  use. 
The  owner  of  the  fee  cannot,  because  he  has  been  compensated  in 
full  for  his  interest  in  the  land.     The  corporation  cannot,  because 
it  is  the  creature  and  agent  of  the  State.     The  public  use  is  equal 
to  the  capacity  of  the  right  of  way.  It  is  no  concern  of  the  owner 
of  the  fee  what  instrumentalities  the  State  employs  or  permits  to 
aid  in  utilizing  the  uses  of  the  public  highway.     It  may  limit  the 
use  to  a  single  corporation,  or  may  employ  many  cor{)orations. 
This  question  concerns  only  the  State  ana  the  appropriating  com- 
pany, and  the  latter  onlv  to  the  extent  it  has  acquired  private 
rights  in  connection  with  tne  public  rights,  by  reason  ox  having  made 
compensation  to  the  owner  of  the  land  for  the  right  of  way.   The 
defendant  has  obtained  the  consent  of  the  appropriating  company, 
and  it  has  obtained  the  tacit,  if  not  express,  consent  of  the  State, 
and,  as  we  have  said,  the  owner  of  the  fee,  having  received  full 
compensation,  has  no  right  to  complain.     In  other  words,  if  the 
owner  has  received  full  compensation  for  the  land,  what  further 
compensation  is  he  entitled  to  for  this  supposed  additional  burden 
on  tne  land  embraced  in  the  right  of  way  ? 

These  views  are  consistent  with,  and  indeed  underlie,  the  policy 
of  the  State  as  expressed  by  its  legislation  from  its  earliest  history 
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in  railroading.  On  the  3d  of  March,  1851,  probably  before  the 
judgment  of  condemnation  was  entered  in  favor  of  Toledo,  Nor- 
walK  &  Cleveland  R.  R.  Co.,  the  predecessor  of  defendant  in  error, 
against  Oliver,  from  whom  plaintiffs  derive  their  title,  an  act  was 
passed  which  provided  that  "  any  railroad  company  organized  in 
pursuance  of  law  may  lease  or  purchase  any  part  or  all  of  any  rail- 
road constructed  by  any  other  company,  if  said  companies'  lines 
of  road  are  continuous  or  connected  as  aforesaid,  upon  such  terms 
and  conditions  as  may  be  agreed  upon  between  said  companies  re- 
spectively; or  any  two  or  more  i*aiiroad  companies  whose  lines  are 
so  connected  may  enter  into  any  arrangement  for  their  common  ben- 
efit consistent  with  and  calculated  to  promote  the  objects  for  which 
they  were  created." 

On  March  19,  1869,  it  was  provided  (66  Ohio  Laws,  32)  that 
"  any  railroad  company  organized  in  pursuance  of  law,  either  with- 
in this  or  any  other  State,  and  constructed,  owned,  or  leased  by  any 
other  company,  if  said  companies'  lines  of  said  road  are  continn- 
ons,  or  connected  at  a  point  either  within  or  without  this  State, 
upon  such  terms  and  conditions  as  may  be  agreed  on  between  said 
companies  respectively ;  or  any  two  or  more  railroad  companies 
whose  lines  are  so  connected  may  enter  into  any  arrangement  for 
their  common  benefit  consistent  with  and  calculated  to  promote 
the  objects  for  which  thev  were  created." 

Such  was  the  policv  oi  the  State  as  expi*essed  by  its  legislation, 
in  force  at  the  time  the  defendant  in  error  acquired  its  right  to  use 
a  part  of  the  right  of  way  appropriated  by  the  Toledo,  Norwalk  & 
Cleveland  Co.  It  is  true  that  in  this  legislation  many  restrictions 
are  imposed  for  the  benefit  of  stockholders,  of  the  State,  and  of  the 
general  public.  These  parties,  however,  have  made  no  complaint 
against  aefendant  in  error.  The  only  complaint  is  by  plaintiffs  in 
error,  for  whose  benefit  no  provision  is  found  in  these  statutes.  In- 
deed, the  general  assembly  has  at  all  times  assumed  that  the 
owner  in  fee,  who  had  received  full  compensation  for  the  perpetual 
use  of  the  right  of  way,  had  no  such  interest  left  in  the  land  as  re- 
quired protection  against  what  plaintiffs  in  error  are  pleased  to  call 
"  additional  burdens."  By  additional  burdens  are  meant  those 
which  were  not  contemplated  or  compensated  for  at  the  time  of 
the  appropriation.  We  have  shown  full  compensation  was  made 
for  the  use  of  the  entire  land  embraced  in  the  right  of  way  for  all 
time  to*  come,  subject,  to  be  sure,  to  a  reversion  in  case  of  abandon- 
ment or  forfeiture.  There  has  been  no  abandonment,  no  intention 
to  abandon.    Hatch's  case,  18  Ohio  St.  92. 

Forfeiture  comes  by  judgment.    There  has  been  no  judgment 
The  transfer  and  use  by  the  transferee  for  railroad  purposes  were 
contemplated.     The  defendant  in  error  has  subjected  the  right  of 
way  to  no  use  or  mode  of  use  to  which  it  was  not  subject  by  it 
predecessors  within  the  contemplation  of  the  parties  at  the  time  of 
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condemnation.  "No  trespase  on  land  outside  the  right  of  way  is 
claimed  No  right  of  transit  from  one  side  of  the  right  of  way  to 
the  other  has  been  impaired.  Indeed,  no  right  of  such  transit  was 
reserved  by  the  owner  in  fee.  No  such  right  exists  in  the  plain- 
tiffs. The  lands  on  the  opposite  sides  of  the  right  of  way  were 
severed  by  the  original  condemnation.  All  communication  was 
cut  o£L  This  burden  or  inconvenience  was  contemplated  and  paid  for 
at  the  time  the  right  of  way  was  appropriated.  There  has  been  no 
burden  outside  of  the  land  appropriated,  or  on  ad  jacent  land,  which 
was  not  contemplated  by  the  parties  at  the  time  of  condemnation, 
and  which,  in  contemplation  of  law,  was  not  paid  for  to  the  full 
extent  of  damages  resulting  thereto. 

It  appears  to  me  the  summing-up  of  defendant's  counsel  is  un- 
answerable. He  reasons  thus :  '^  If  the  additional  burden  exists,  it 
must  be  in  respect  to  the  land  taken,  or  in  respect  to  the  adjoining 
land.  It  does  not  exist  in  respect  to  the  land  taken,  for  such  land 
was  fully  paid  for  when  originally  condemned ;  on  no  other  theory 
than  ^  full  compensation  to  me  owner '  could  land  have  been  taken 
under  the  Constitution  of  1802.  Moreover,  the  easement  acquired 
by  the  Lake  Shore  Co.'s  predecessor  was  perpetual.  The  easement 
thus  acquired  is  transferable,  and  it  is  reasonable  that  when  land 
has  been  taken  by  the  State  for  the  purposes  of  a  highway,  and  has 
been  fully  paid  for,  and  the  easement  so  acquired  is  perpetual  and 
exclusive  against  the  owner,  the  State  should  be  permitted  to  use 
as  many  instrumentalities  to  carry  out  the  original  purpose  as  pub- 
lic convenience  or  necessity  may  suggest.  It  is  reasonable  because 
the  purpose  for  which  the  land  was  taken  is  not  changed ;  because 
all  that  can  be  done  through  all  the  instrumentalities  selected  by 
the  State  is  no  more  than  could  have  been  done  by  the  single  com- 
pany originally  concerned ;  and  because  the  owner  is  not  injured 
bj  changes  or  the  medium  through  which  the  State  accomplishes 
its  purpose,  except  in  imagination,  for  which  imaginary  injury  the 
law  eives  no  redress." 

The  additional  burden  does  not  exist  in  respect  to  the  adjoining 
land,  for  the  reason  that  not  an  inch  of  it  is  taken,  not  an  mch  of 
it  is  touched  or  excavated,  and  no  right  was  reserved  to  the  adjoin- 
ing land  of  access  to,  joint  use  of,  or  crossing  over,  the  strip  that 
was  condenmed. 

The  sixth  proposition,  that  the  quantity  of  land  embraced  in 
the  right  of  way  was  fixed  and  determined  between  the  parties 
by  the  judgment  of  condemnation,  is  too  plain  for  discussion.  For 
the  whole  of  the  land  so  embraced  compensation  in  damaomawaiid- 
fnll  has  been  made,  and  it  is  unreasonable  that  the  ^^^'roS^E^os 
owner  in  fee  should  retain  both  the  price  paid  and  So"  SoR^'ift 
the  land,  or  any  part  of  it.  If  the  land  condemned  '•^^  *^"*- 
exceeded  the  quantity  necessary  for  the  use  of  the  road,  but  no 
objection  on  that  account  was  made  at  the  time,  the  judgment  of 
A.  &  E.  R.  Cas.— 10 
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condemnation  condudeB  the  owner  in  fee.  If  the  power  to  con- 
demn be  abused  in  this  respect,  the  right  to  complain  after  con- 
demnation  in  fact  is  in  the  State,  not  in  the  party  who  acqaiesoed 
in  the  act  and  received  compensation  in  fall. 

The  seventh  and  last  proposition  is,  that  the  non-nser  of  portions 
NoRvsn  OF  of  the  right  of  way  at  the  sides  of  the  track  of  a  rail- 
of'wat'hm'^S  i*oad  is  not  an  abandonment  thereof  to  the  owner  in  fee. 
ABAMDomaBiiT.     j|.  ^j^g  truly  said  in  Hatch's  case,  supra^  that,  on  a 

S[uestion  of  abandonment,  the  intention  of  the  party  is  an  element 
or  consideration.  No  intention  to  abandon  can  be  inferred  against 
the  defendant's  grantor  from  such  a  non*user  as  that  above  named. 
Indeed,  such  a  non-user  is  merely  technical  and  temporary.  It  is 
no  evidence  of  an  abandonment.  Whenever  circumstances  require, 
the  actual  use  of  the  whole  right  of  way  will  become  a  neoeseitj. 
It  is  a  mistake  to  say  that  no  part  of  the  right  of  way  is  in  use  ex- 
cept that  covered  by  the  track  of  the  road.  The  exigencies  of 
railroading  may  at  anv  time  require  the  occupation  of  ground  at 
the  sides  of  the  tracK  which  has  been  unused  for  years.  It  mav 
be  needed  for  repairs,  for  additional  tracks,  for  fencing  the  roaa, 
etc.  The  law  requires  all  railroads  to  be  fenced.  Where  ai'e  the 
fences  to  be  constructed  and  maintained  ?  How  much  ground  at 
the  sides  of  the  track  is  needed  for  that  purpose  ? 

Again ;  in  condemning  land  for  the  purposes  of  a  railroad,  in  a 

f  rowing  country  like  this,  an  increase  in  travel  and  traffic  should 
e  contemplated  and  provided  for ;  the  necessities  of  the  present 
do  not  circumscribe  tne  power  of  eminent  domain.  But  if  the 
grant  of  this  power  should  be  abused,  as  we  have  said  before,  after 
a  judgment  of  appropriation,  the  power  of  the  State  should  inter- 
vene to  correct  tne  evil.  The  present  non-user  of  the  whole  of 
the  land  condemned  is  not  equivalent  to  an  abandonment  of  the 
whole  or  any  part  thereof.  But,  whatever  the  remedy  may  be,  it 
is  clear  to  my  mind  that  the  claim  of  abandonment  cannot  be  sus- 
tained by  the  owner  in  fee. 
Johnson,  J.,  also  dissents. 


Fqth  National  Bank  of  New  Yohk 

V. 

New  Tobk  Elevated  R.  R.  Ck). 

(Adwmee  Ocue^  U.  8.  0.  OmHy  8.  D,^  New  Torh    Juns  17, 1885.) 

Where  under  an  act  of  a  State  legislature  a  railroad  company  erecta  in 
elevated  railroad  over  a  street,  the  fee  of  which  is  in  the  city,  an  abuttiBglo^ 
owner  holds  his  easement  in  the  street  subordinate  to  the  rights  of  the  pot^- 
lie  therein ;  and  unless  the  new  structures  erected  on  the  street  injure  it  as  a 
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thoroughfare  for  trayel,  and  it  is  permanently  subjected  to  a  new  use  which 
is  subTerslTe  of  the  original  use,  such  abuttine  owner,  though  he  may  suffer 
incoiiTenieDce,  is  not  legally  injured  and  entitled  to  damages. 

Motion  for  new  trial. 

Kelly  <fe  McOrae  and  Roger  A.  Pryor  for  plaintiff. 

JDams  dk  RcupaUo  and  Henry  H.  Anderson  for  defendant. 

Shipman,  J. — ^Tliis  is  a  motion  by  the  defendant  for  a  new 
trial,  the  jury  having  returned  a  verdict  for  the  plaintiff  for 
$6000. 

Before  the  year  1874  Third  Avenue  and  Twehtv-third  Street, 
each  being  a  street  100  feet  in  width,  were  legally  laid  out  by  the 
aathorities  of  the  city  of  New  York,  over  and  apon  facts. 

lands  which  were  acquired  by  condemnation  for  street  purposes^ 
under  the  act  of  1813,  whereby  said  city  obtained  the  title  in  fee 
to  said  streets  and  to  tlie  land  thereunder,  in  trust,  that  the  same 
and  that  each  street  ^'  be  appropriated  and  kept  open  for,  or  as  part 
of,  a  public  street  and  avenue,  forever,  in  like  manner  as  the  other 
public  streets  in  said  city  are,  or  of  right  ought  to  be."  The 
plaintiff  purchased  in  the  year  1874  a  lot  on  the  south-west  corner 
of  Third  Avenue  and  Twenty-third  Street,  which  was  bounded  on 
the  east  by  the  west  side  of  said  avenue,  and  on  the  north  by  the 
south  side  of  said  street,  and  erected  thereon  a  building,  which 
was  completed  in  the  spring  of  1875.  This  building  has  ever  since 
been  used  in  the  following  way :  the  basement  for  stores  or  offices, 
the  first  floor  for  plaintiff^  banking-room,  and  the  other  floors  for 
apartments. 

Under  the  provisions  of  the  statute  passed  by  the  legislature  of 
the  State  of  New  York  in  1875,  and  known  as  the  ^'  Rapid  Transit 
Act,"  which  provided  for  the  construction  of  elevated  and  under- 
ground railroads,  an  elevated  steam  railroad  was  built  bv  the  de- 
lendant,  in  the  year  1879,  along  Third  Avenue.  It  was  held  by  a 
majority  of  the  Court  of  Appeals  of  the  State  of  New  York,  in 
1877,  that  under  the  Rapid  Transit  Act  and  the  previous  acts  in 
relation  to  the  defendant  provision  was  ^^  made  for  compensation 
for  anv  property  rights  the  abutting  owners  may  have  in  the 
Btreets,"  the  fee  of  which  is  in  the  city ;  but  the  question  whether 
the  contemplated  structures  would  invade  any  property  or  rights  of 
BQch  owners  so  as  to  entitle  them  to  damages,  it  was  thought,  did 
not  arise.  In  re  Elevated  R.  R.  Co.,  70  N.  Y.  327 ;  In  re  Gilbert 
Elevated  R.  R.  Co.,  Id.  361.  No  compensation  to  the  plaintiff  for 
injury  or  damage  was  made,  and  there  does  not  seem  to  be  any  ad- 
judication by  which  the  plaintiff  was  bound  on  the  subject. 

The  structure  which  the  defendant  built  was  a  permanent  one, 
consisting  at  the  comer  of  the  streets  in  question  of  an  elevated  track, 
placed  upon  substantial  pillars  about  flfteen  feet  high,  and  a  depot 
over  a  part  of  Twenty-third  Street,  which  is  reachea  by  a  staircase 
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from  said  street ;  the  entire  etructare  being  of  the  streDgth  and 
capacity  necessary  for  the  eqnipment  of  a  railroad  operated  by 
steam,  and  for  the  accommodation  of  large  numbers  of  passen- 
gers. This  action  was  brought  to  recover  damages  which  were 
alleged  to  have  been  caused  to  the  plaintifPs  property  by  the  erec- 
tion of  said  road  and  depot,  and  by  the  running  of  railroad  trains 
near  to  the  building.  The  principal  dama^  was  alleged  to  consist 
in  the  obstruction  of  light  from  tlie  building,  and  in  die  injection 
into  it  of  noxious  odors,  gas,  and  smoke. 

The  charge  to  the  jury  was  to  the  effect  that  if  the  streets  at  the 
point  where  the  plaintiff's  building  is  situate  were  pei-manently 
subjected  by  the  erection  of  these  structures  to  a  new  use,  which 
was  subversive  of  and  repugnant  to  the  orignal  use  for  which  each 
street  was  taken — that  is,  for  an  open  thoroughfare  or  avenue  for 
travel — and  such  new  and  inconsistent  use  was  a  damage  to  the 
easement  of  the  plaintiff  in  the  street,  which  easement  or  right  of 
property  consisted  only  in  a  right  to  the  light  and  air  afforded  by 
the  street,  and  in  a  right  of  access  thereto,  then  for  the  damages 
arising  to  its  property  from  such  exclusion  of  air,  light,  and  aocese, 
the  pmintiff  was  entitled  to  compensation.  The  requests  to  chai^ 
covered  five  points,  which  were  substantially  as  follows : 

1.  That  the  determination  whether  the  street  should  or  should 
not  be  kept  open  as  a  public  street  rested  in  the  discretion  of  the 
legislature.  2.  That  tne  evidence  clearly  showed  that  the  new 
structure  did  not  subject  the  streets  to  a  new  use  subvei-sive  of  or 
inconsistent  with  their  original  use  as  thoroughfares.  3.  That  in 
order  to  find  that  there  was  such  new  and  inconsistent  use,  the  jury 
must  find  that  the  defendant's  structures  interfered  with  the  free 
passage  of  persons,  horses,  or  vehicles  over  Third  Avenue.  4.  That 
an  abutting  owner  has  no  right  of  property  in  the  street  to  be  &f-  « 
f ected  or  damaged  by  such  new  use.  5.  That  there  could  be  no 
recovery  for  6o  much  of  the  damages  as  was  caused  by  the  opera- 
tion of  the  railroad  trains. 

It  is  competent  for  the  legislature,  so  far  as  not  restrained  by  the 
Constitution  under  which  it  acts,  to  grant  to  a  railroad  company 
power  to  lay  a  railroad  longitudinally  over  a  highway ;  and  when 
private  property  is  taken  by  a  use  which  is  subversive 
PDBucmtBr-  of  or  inconsistent  with  the  orignal  use,  compensation 
rSm^^mi  must  be  made  therefor.  Sprmgfield  v.  Connecticnt 
Sm*  ^  ^  River  R.  R,  Co.,  4  Cush.  63.  When  the  title  in  fee 
to  such  street  is  vested  in  a  city  in  trust  for  the  benefit 
of  the  people,  no  compensation  is  to  be  made  to  the  city  for  the 
occupancy  of  the  street  by  the  railroad,  because  the  legislature  con- 
clusively determines  what  is  for  the  public  advantage.  People  v, 
Kerr,  27  iN*.  Y.  188.  In  such  case  it  is  also  often  said  that  the 
abutting  owners  are  not  entitled  to  compensation,  because,  having 
parted  with  the  title  to  the  land  covered  by  the  street,  they  have 
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no  remaining  interest  or  right  therein  which  can  be  taken,  or 
which  can  be  the  sabject  of  damage.  This  statement  of  the  law 
was  trae  with  reference  to  the  facts  which  judges  or  commenta- 
tors had  in  mind  when  the  statement  was  made.  An  abutting 
proprietor  upon  a  street,  the  fee  of  which  is  in  the  city,  has  no 
I^al  interest  which  can  be  affected  by  a  surface  horse  railroad 
which  is  placed  in  the  street ;  nor,  although  the  inconvenience  and 
annoyance  resulting  from  the  operation  of  a  steam  surface  road  is 
mnch  greater  than  that  resulting  from  a  horse  railroad,  is  his 
property  ordinarily  taken  or  appropriated  in  a  legal  sense  by  a 
steam  road  which  is  laid  opposite  his  lot.  But  a  state  of  facts  has 
occasionally  arisen  within  the  last  few  years  by  which,  although 
the  new  method  of  travel  to  which  the  street  is  subjected  is  for 
the  transportation  of  persons  or  of  freight,  the  structures  which 
are  placed  upon  the  street  for  the  convenience  or  necessities  of  the 
new  system  are  such  as  not  only  blockade  and  prevent  the  street 
from  being  an  avenue  for  ordinary  travel,  but  also  deprive  an  abut- 
ting owner  from  access  to  the  street  or  from  light  from  it.  While 
a  legislature  may  have  said,  in  general,  that  the  occupancy  of  the 
streets  of  a  city  by  a  steam  railroad  is  consistent  with  the  use  for 
which  they  were  established,  yet  it  did  not  intend  to  say  that  all 
structures  which  might  substantially  be  placed  upon  a  particular 
narrow  street  for  the  purposes  of  such  railroad  did  not  impose  a 
new  burden  upon  the  street.  A  platform  may  be  built  over  a 
street  which  shall  cover  its  entire  width  and  exclude  light  from  the 
roadway,  and  the  adjacent  buildings  and  structures  may  be  placed 
opposite  the  lot  of  the  abutting  owner,  which  shall  prevent  access 
to  his  land,  and  thus  a  new  condition  of  things  is  brought  into  ex- 
istence which  was  not  contemplated  by  learned  judges  when  they 
said  that  an  abntting  owner  has  no  interest  in  the  street  which  can 
be  the  subject  of  damage. 

It  is  this  new  condition  which  raises  the  question  whether  an 
abutting  owner,  who  has  no  right  in  the  soil  of  the  street,  has  any 
especial  incorporeal  riffht  therein  of  which  he  may  be  deprived, 
and  for  the  loss  of  which  he  is  entitled  to  compensation,  ^hat  u  kkw 
The  main  object  of  a  city  highway  is  for  the  public  travel,  ■^"*■"• 
but  that  is  not  its  only  obiect.  City  streets  are  also,  incidentally, 
to  provide  sites  upon  which  dwellings  and  buildings  for  business 

{purposes  can  be  built.  Such  streets  are  established  in  order  to 
umish  an  overflowing  population  with  places  in  which  to  live  and 
to  work.  An  important  part  of  the  value  of  a  lot  abutting  upon 
a  street  consists  in  its  access  to  the  street,  and,  in  fact,  that  one  or 
more  sides  can  always  receive  air  and  light,  while  a  building  away 
from  a  street  may  be  hemmed  in  on  alfsides.  This  privilege  or 
capacity  which  appertains  to  a  lot  abutting  upon  a  street  which 
has  been  dedicated  to  the  public,  though  it  is  not  a  right  in  the  soil 
of  the  street,  is  real,  and  is  important,  and,  so  far  as  the  right  of 
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access  to  the  street  is  concerned,  has  been  distinctly  recognized  bj 
courts.  There  may  be  a  difficalty  in  defining  the  extent  of  the 
right,  but  there  is  a  natural  sense  of  justice  wnich  is  not  satigfied 
by  the  declaration  that  because  the  owner  has  parted  with  his  right 
to  the  soil  in  front  of  his  lot,  which  was  taken  for  the  purposes  of 
a  street,  therefore  he  is  remediless,  although  the  street  may  be 
permanently  so  covered  by  new  structures  for  the  benefit  of  modes 
of  travel  not  used  for  ordinary  street  purposes  as  to  exclnde  him 
from  access  to  it,  or  from  ligut  from  it.  In  the  Story  case  this 
right  is  called  an  easement  in  the  bed  of  the  street  for  the  purposes 
of  air  and  light,  and  access  from  it.  Story  v.  New  York  Elevated 
R.  R.  Co.,  90  N.  Y.  122 ;  s.c,  7  Am.  &  Eng.  R  R  Cas.  596. 

But  inasmuch  as  the  land  covered  by  the  street  was  taken  for 
public  uses,  the  abutting  owner  holds  his  easement  subordinate  to 
the  rights  of  the  public  in  the  street ;  and  if  the  new  structures  are 
not  inconsistent  with  or  destructive  of  the  uses  for  which  the  street 
was  originally  taken,  he  has  no  cause  to  complain.  Until  the 
streets  are  burdened  with  an  occupancy  which  substantially  injures 
them  as  thoroughfares  for  travel,  and  they  are  permanently  sub- 
jected by  the  new  structures  to  a  new  use,  which  is  subversive  of 
the  original  use,  the  abutting  owner,  though  he  may  suffer  incon- 
venience, is  not  legally  injured,  because  his  easement  is  subject  to 
the  controlling  right  of  the  public ;  and  if  the  street  continues  to 
be  a  thoroughfare  for  ordinary  travel,  in  accordance  with  the  ob- 
jects for  which  it  was  originally  laid  out,  no  right  of  the  abutting 
owner  is  trenched  upon. 

The  question,  then,  which  was  submitted  to  the  jury  is  of  the  first 
importance.  It  was  whether  on  the  corner  of  Third  Avenue  and 
Twenty-third  Street,  either  of  those  streets  was  subjected  by  the 
permanent  stmctnres  there  erected  to  a  new  use  subversive  of  or 
inconsistent  with  the  original  purpose  for  which  the  sti'eets  were 
taken,  that  of  being  a  thorougnfare  for  travel ;  and  the  jury  were 
told  that  the  main  object  of  a  street  was  to  create  and  maintain  an 
New  BPBPMf  avenue  for  travel,  and  if  these  streets  were  kept  open 
WITH  USB  OF  and  unobstructed,  and  were  not  used  for  purposes  lu- 
BTBJEBT.  consistent  with  travel,  the  use  of  the  street  was  pre- 

served. While  the  language  of  the  charge  was  correct  and  was 
technically  sufficient,  I  fear  that  the  jury  were  not  sufficiently 
clearly  told  by  the  court  that  in  order  to  find  that  the  streets  were 
not  kept  open  and  unobstructed,  the  roadbed  then  not  being  oc- 
cupied by  the  railroad-track,  it  was  not  sufficient  to  show  that 
pillare  and  staircases  had  been  placed  in  the  streets,  and  a  track  bad 
been  placed  upon  the  pillars,  which  to  some  extent  prevented  the 
streets  from  being  as  open  as  they  were  before  the  road  was  con- 
structed, but  that  they  must  be  of  opinion  that  substantial  obstruc- 
tions had  been  placed  upon  the  street,  and  that  it  was  thereby 
rendered  inconvenient  to  the  public  as  a  highway.     I  fear  that  the 
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jxirv  were  unintentioiially  led  into  tha  opinion  that  because  a  new 
and  permanent  stmcture  for  the  purposes  of  a  steam  road  had  been 
placed  over  a  street  of  100  feet  in  width,  therefore  they  were  per- 
mitted to  find  that  a  new  and  inconsistent  use  was  imposed  upon 
tlie  street,  although  travel  was  practically  unimpeded,  and  light  in 
tlie  travelled  way  was  not  sensioly  diminished,  and  the  street  was 
nor  actually  at  that  point  made  inconvenient  for  the  accommodation 
of  persons  or  vehicles. 

As  the  motion  for  a  new  trial  is  granted  for  the  reason  which 
lias  been  given,  I  do  not  consider  the  remaining  question,  which 
liv^as  strenuously  argued  by  the  defendant's  counsel,  which  was,  in 
substance,  that  the  injury  caused  to  the  plaintiff  by  the  injection 
into  its  building  of  gas  and  smoke  in  consequence  of  the  opera- 
tions of  the  trains  should  not  be  considered  as  an  element  of 
damage. 

The  motion  for  a  new  trial  is  granted. 

See  Story  «.  New  York  Elevated  R.  R.  Co.,  7  Am.  &  Bng.  R  R  Cas.  696 
and  note. 


MlTNEWITZ 
V. 

Chioaoo,  Milwaueeb  and  St.  Paul  B.  B.  Oo. 

(AdoancB  Otue,  WUoonnn.    Naffmber  8,  1885.) 

In  aasessing  damages  in  a  condemnatioii  proceeding  for  the  portion  of  re- 
spondentia land  not  taken  by  the  railroad  company,  damages  based  upon 
ibe  fact  that  said  lands  were  under  water  and  could  only  be  drained  into  an 
extension  of  a  certain  canal  which  the  persons  in  charge  of  the  canal  thought 
of  making,  and  that  the  building  of  the  railroad  would  prevent  the  draina^ 
of  a  part  of  the  lands  into  this  extension,  are  too  hypothetical  and  uncertam 
to  be  allowed. 

Appeal  from  county  court,  Milwaukee  county. 
E.  P,  Smith  and  ifoitJi,,  Perdes  cfe  Sons  for  respondent,  Charles 
J.  Munkwitz. 

John  W.  Ca/ry  for  appellant,  Chicago,  M.  &  St  P.  B.  B.  Co. 

Oeton,  J. — ^This  was  an  appeal  from  the  award  of  commissioners 
of  damages  to  the  plaintifPs  land  by  the  right  of  way  across  it  of 
the  defendant's  railway.    The  jury  found  the  damages  facts. 

separately  at  $2000  for  the  land  actually  taken,  and  $4000  as 
damages  to  the  land  adjoining.  There  was  a  motion  for  a  new 
trial  on  the  ground  that  the  $4000  damages  was  not  supported  bv 
competent  evidence.     It  seems  that  the  witnesses  who  estimated 
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such  damans  based  their  judgment  almost  entirely  upon  the  fact 
that  the  railway  crossing  said  lands  would  prevent  the  excavatiozi 
of  a  canal  the  full  length  of  said  tract,  by  which  such  adjoining 
lands  could  be  filled  up  and  made  available  for  business  purposes, 
(the  same  being  now  mostly  under  water),  and  such  canal  cannot 
be  so  excavated  without  connection  with  an  extension  of  the  South 
Menomonie  Canal,  west  of  Muskego  Avenue,  and  on  the  south  side 
of  said  tract,  which  extension  may  or  may  not  in  the  near  futore, 
nxcBBTAxif  HT.  oT  cvor,  be  made,  and  which  depends  u]K>n  the  will  and 
HO,  acts  of  other  persons,  or  the  action  of  the  public  au- 
^  thorities,  and  is  yet  a  mere  project  or  scheme,  depending 
on  man  V  uncertain  contingencies.  It  is  too  clear  for  argument 
that  such  damages  are  too  hypothetical,  conditional,  and  contingent 
to  be  estimated  with  any  certainty  whatever.  Snch  dama^  by 
reason  of  the  railway  may  or  may  never  exist.  On  this  ueorj, 
'these  adjoining  lands  may  or  may  never  be  depreciated  in  value 
by  the  railway.  As  I  understand  the  testimony  of  other  witnesses 
who  estimated  some  damages  to  the  adjoining  lands  by  reason  of 
the  railway,  they  did  so  by  considering  them  suitable  for  stock- 
yards, after  they  are  filled  by  means  of  said  canal,  which  cannot  be 
made  unless  it  can  have  connection  with  the  Menomonie  Canal  so 
extended.  Such  damages  are  in  the  highest  degree  uncertain  and 
speculative,  and  sanctioned  by  no  authority  cited  by  the  learned 
counsel  of  the  respondent,  or  that  can  be  found.  The  learned 
counsel  on  both  sides  cite  the  same  authorities  to  sustain  their  ad- 
verse and  opposite  positions  as  to  the  true  ground  of  estimating 
damages  in  respect  to  future  and  expectant  conditions  of  this  kind. 
These  authorities  do  not  appear  to  oe  difficult  to  understand.  In 
Snyder i;.  Railroad  Co.,  25  Wis.  60,  the  controversy  was  as  to  the  djwn- 
ages  to  the  lands  adjoining  those  actually  taken,  ai*ising  from  the 
inconvenience  and  trouble  of  crossing'me  railroad,  in  going  from 
one  part  of  the  land  to  another,  with  cattle  and  agricultural  imple- 
ments, and  the  danger  to  person  and  property,  and  exposure  to 
fires,  frightening  teams,  etc.  .Such  damages  were  liable  to  occur  at 
any  time  from  present  conditions,  and  were  said,  in  that  case,  not  to 
be  remote  and  spectulative.  In  Washburn '{;.Kailroad  Co.,  69  Wis. 
879 ;  s.  c,  20  Am.  &  Eng.  B.  B.  Cas.  235,  the  damages  were  al- 
lowed to  be  estimated  from  the  present  adaptability  of  the  lands 
to  uses  to  which  they  might  be  put  in  the  future,  as  that  they 
might  be  platted  into  city  lots.  The  rule  in  Boom  v.  Patterson, 
98  U.  S.  410,  is  that  the  jury  might  estimate  the  value  of  the  land 
"  for  the  most  advantageous  use  to  which  it  may  be  applied."  This 
rule  limits  the  estimate  to  present  and  certain  adaptability,  inde- 
pendent of  future  contingencies  and  conditions,  uncertain  and 
speculative. 

These  cases  are  especially  relied  upon  to  sanction  the  grounds  of 
the  estimate  in  this  case,  which  were  the  building  of  a  canal  on  the 
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south  side  of  this  tract  by  other  persons  or  by  the  pablic  authori- 
ties, some  time  in  the  remote  future,  which  may  or  whbu  sAiir 
may  not  be  done,  and  the  feasibility  of  excavating  ?Swi  DaJhJZS 
thioueh  the  tract  a  canal  in  connection  with  such  ex-  S^  "SSS^ 
pected  canal  for  the  purpose  of  filling  it  up  and  making  S^S'^*^»S» 
it  avulable  for  business  purposes,  which  would  be  pre-  "co^^»^- 
vented  or  obstructed  by  the  railroad.  The  cas^  are  very  wide 
apart  The  intervention  of  the  South  Menomonie  Canal  is  an  ele- 
ment and  a  condition  over  which  the  owner  of  these  lands  has  no 
control,  and  it  is  therefore  impossible  for  him  to  render  the  same 
certain,  either  at  present  or  in  the  future,  as  a  basis  of  value.  In 
Watson  v.  Railroad  Co.,  57  Wis.  832,  in  commenting  on  the  charge 
of  the  court  and  instructions  asked,  Mr.  Justice  Taylor  uses  the 
following  language,  specially  applicable  to  the  testimony :  ^'  The 
evidences  of  the  probabilities  oi  any  part  of  the  lands  taken  being ' 
more  valuable  for  the  use  relied  upon  by  the  appellants  were  so 
remote,  and  depended  so  much  upon  matters  resting  in  the  volition 
of  persons  over  whom  the  appellants  had  no  control,  we  think  the 
court  did  its  entire  duty  when  it  permitted  the  appellants  to  pre- 
sent their  theory  of  the  evidence  and  ar^e  it  by  counsel  to  the  jury 
without  making  it  a  matter  of  special  comment  in  his  charge.'' 
The  following  charge  was  specially  approved :  "  What  was  the  fair 
market  value  of  the  land  at  that  time  for  any  purpose  for  which 
it  might  be  reasonably  used  in  the  immediate  luture?  !N'ot  what 
would  lots  sell  for  in  the  distant  future  if  a  street  were  opened  and 
lots 'offered  for  sale,"  etc.  This  same  limitation  of  the  conditions 
of  the  land  is  made  in  many  earlier  cases  in  this  court.  In  Welch 
V,  Bailroad  Co.,  27  Wis.  108,  Chief  Justice  Dixon  said  in  his  opinion : 
''And  while  speculative  damages,  cannot  be  allowed,  yet  actual 
damages,  its  value  to  the  owjier,  his  use  being  considered,  must  al- 
ways be.  And  in  such  case  it  will  not  do  to  say  if  the  land  was 
separately  owned,  or  separately  used  or  intended  for  some  other 

Eorpose,  or  belonged  to  some  one  else,  and  therefore  no  more  can 
e  recovered.  The  actual  use  and  intention  of  the  proprietor,  to- 
gether with  all  surrounding  circumstances,  must  be  considered." 
See,  also,  Drivers.  Bailroad  Co.,  32  Wis.  569;  Pinkham  v.  Chelms- 
ford, 109  Mass.  225 ;  Fairbanks  v.  Fitchburg,  110  Mass.  324 ; 
Powers  V.  Railroad  Co.,  33  Ohio  St.  429. 

But  it  is  needless  to  cite  other  authorities,  as  all  seem  to  agree 
that  such  damages  are  too  remote  and  speculative  to  be  estimated 
m  such  a  case.  The  learned  counsel  of  the  respondent  contends 
that  as  the  jury  were  allowed  to  view  the  premises  their  estimate 
cannot  be  reviewed.  The  view  of  the  premises  by  the  jury  is  for 
the  purpose  of  assisting  them  in  weighing,  and  applying  the  evi- 
dence, and,  notwithstanding  their  view,  their  estimate  must  be  sup- 
ported by  the  evidence  in  the  case.  Neilson  v,  Kailroad  Co.,  68 
Wis.  523 ;  s.  c,  14  Am.  &  Eng.  R.  R.  Cas.  239 ;  Washburn  v.  Rail- 
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road  Co.,  supra.  It  is  clear  that  the  damages  to  the  land  contigiioiis 
to  that  actually  taken,  by  reason  of  the  railway,  were  estimated  \sj 
the  witnesses  at  $4000,  in  view  of  snch  uncertain  contingencies  as 
were  not  proper  to  be  considered  for  snch  purpose,  and  that  the 
verdict  and  judgment  to  that  extent  rested  upon  such  improper 
evidence,  and  are  therefore  erroneous.  It  is  assigned  as  error  by 
the  appellant  to*  have  asked  witness  Dohlman,  who  was  one  of  the 
commissioners,  what  was  the  amount  of  the  award.  That  would 
have  been  error  if  the  witness  had  been  so  asked  merelv  to  affect 
his  own  estimate  of  the  damages,  for  the  award  has  notning  to  do 
with  the  case  on  trial,  and  the  appeal  opened  the  whole  case  for 
new  evidence.  Wooster  v.  Railroad  Co.,  57  Wis.  811.  Bnt  the  wit^ 
ness  had  given  an  opinion  adverse  to  the  award,  and  he  was  being 
cross-examined,  and  it  might  have  been  proper  to  call  his  attention 
to  his  award  for  the  purpose  of  affecting  the  weight  of  his  testi- 
mony if  he  had  joined  in  the  award.  In  that  view  we  oonld 
scarcely  say  that  it  was  improper  and  erroneous.  But  as  he  bad 
not  joined  in  the  award  the  q^uestion  was  improper. 

The  motion  for  a  new  tnal  should  have  been  granted.  The 
judgment  of  the  county  court  is  reversed,  and  the  cause  remanded 
for  a  new  trial 


Gulf,  Colorado  and  Saivta  Fb  B.  B.  Oo. 

V. 

Fuller. 

(68  Texas,  467.) 

Article  1,  section  17,  of  the  constitution  places  it  beyond  the  legislatiTe 
power  of  the  State  to  authorize  any  individual  or  corporation  to  take,  dam- 
age, destroy,  or  apply  the  property  of  the  citizen  to  public  use  without  ade- 
quate compensation  beinff  made,  unless  he  consents  thereto.  By  the  tenn 
*"*•  property,"  as  above  used,  is  meant  not  only  the  tangible  thing  owned,  bat 
every  right  and  incident  which  accompanies  ownership. 

By  the  word  '*  damaged,'*  above  used,  as  appliea  to  injuries  resulting 
from  the  construction  of  public  works,  is  meant  some  injury  peculiar  to  the 
particular  property,  and  not  suffered  by  it  as  a  result  of  the  constructfitm  of 
the  public  work  in  common  with  other  properties  in  the  same  community. 

Legislative  permission  to  construct  a  railroad  through  the  streets  of  a  d^ 
cannot  relieve  the  railway  company  from  the  duty  of  compensating  the  dti- 
ssen  who  by  its  construction  along  a  street  receives  special  damage  in  tbe 
depreciation  of  his  property. 

IXL  such  a  case  the  jury,  in  estimating  damages,  may  consider  whether  the 
property  claimed  to  have  been  damaeed  was  enhanced  in  value  by  the  ooa- 
struction  of  the  road  in  a  sum  equiu  to  the  special  injury  claimed  to  bare 
been  sustained ;  and  if  it  was  not,  whether,  by  rea^n  of  improvements  made 
by  the  road-owners,  the  street  is  in  better  condition  than  it  was  before  tbe 
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railway  wms  built.  But  the  benefits  and  losses  which  the  plaintiff  received 
and  soatained  by  the  boildinff  of  the  road,  in  common  with  the  community 
generally,  are  to  be  excluded  from  the  estimate  in  ascertaining  the  amount 

of  damage. 

• 

Appeal  from  Harris.  Tried  below  before  the  Hon.  James 
Mastebson. 

Sait  brought  October  15, 1883,  by  Almond  Fuller  against  the 
Gulf,  Colorado  &  Santa  Fe  B.  B.  Co.,  to  recover  the  sum  of 
$3000  for  damages  alleged  by  plaintiff  to  have  been  occasioned 
to  land  and  improvements  thereon  owned  by  him,  on  St.  Emanuel 
Street,  in  the  city  of  Houston,  Texas,  by  the  building  and  operating 
by  defendant  of  a  railroad  on  that  street.  The  lots  were  occupied 
by  plaintijS  as  a  homestead. 

The  defendant  demurred  generally  and  specially  to  plaintiff's 
petition,  and  answered  by  a  ^neral  denial  and  special  pleas,  alleg- 
ing that  defendant  had  permission  and  authority,  by  its  chai'ter  and 
oidinancefi  of  the  city  council  of  Houston,  to  bulla  and  operate  its 
railroad.     That  the  road  had  been  carefully  and  skilfully  built,  and 
that  engines  and  cars  thereon  were  properly  and  carefully  operaled^ 
and  that  St.  Emanuel  Street,  in  front  of  plaintiff's  property,  had 
been  very  greatly  improved  by  the  work  and  labor  of  defendant ; 
that  by  reason  thereof  it  was  in  a  better  condition  to  be  travelled 
over,  and  for  all  the  ordinary  purposes  of  a  street,  than  it  was  be- 
fore defendant  constructed  its  railroad  over  the  street,  and  that  bv 
reason  of  the  building  and  operating  of  the  railroad,  and  the  work 
done  by  defendant  in  connection  therewith,  the  property  of  plain- 
tiff had  been  enhanced  in  value. 

The  demurrer  and  special  exceptions  of  defendant  were  over- 
ruled.   Verdict  and  juagment  for  plaintiff  for  $1200. 

It  was  admitted  on  the  trial  of  the  case  that  defendant  had  per- 
mission and  authority  by  its  charter,  and  under  the  ordinances  of 
the  city  of  Houston,  to  build  and  operate  its  railroad  on  and  over 
St.  Emanuel  Street ;  and  there  was  no  evidence  of  any  unskilful- 
ness  in  the  construction  of  the  road  or  the  operation  of  trains 
thereon. 

Several  witnesses  testified  that  the  property  was  worth  less  on 
the  market  by  from  twenty-five  to  thirty-three  and  a  third  per 
cent  than  it  would  be  if  defendant's  railroad  was  not  there ;  that 
it  was  less  desirable  and  valuable  for  homestead  purposes  than  it 
wonld  be  without  the  railroad,  though  some  witnesses  thought  its 
value  for  other  purposes  may  not  have  been  impaired. 

The  lots  were  worth  from  $2000  to  $2500  without  the  im- 
provements.  A  narrow-gauge  railway  runs  through  the  centre  of 
the  street,  and  defendants  track  was  placed  between  the  narrow- 
gangs  railroad  and  plaintiff's  premises,  thore  being  scarcely  room 
to  drive  between. 
Jones  dk  Oarnett  for  appellant. 
Brady  <k  JRing  for  appellee. 
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Statton,  a.  J. — ^It  is  claimed  bj  the  appellant  that  aB  it  had  per- 
mission,  under  its  charter  and  the  ordinances  of  the  city  of  Hous- 
ton, to  build  and  operate  its  road  on  the  street,  and  has  done  so 
carefully  and  skilfully,  it  is  not  liable  to  the  appellee  for  any  injury 
that  has  been  done  to  his  property  on  the  street,  in  the  oonstmctioD 
and  operation  of  its  road. 

The  legislative  permission  thus  obtained  doubtless  relieTes  the 
appellant  from  liability  to  the  public,  if  it  has  carefully  and  skil- 
fully constructed  and  operated  its  road,  but  it  does  not  follow  frc>m 
this  that  it  may  not  be  liable  to  any  person  whose  propertr  has 
been  injured,  even  though  the  road  be  ever  so  well  constmcted  aod 
operated. 

For  the  protection  of  private  rights  the  constitution  declares  that 
GoNsnTunoKAL  ^'  ^o  person's  property  shall  be  taken,  damaged,  or  de- 
FHOTisioHa.  stroyed  for  or  applied  to  public  use,  without  adequate 
compensation  being  niade,  unless  by  the  consent  of  such  persoD."^ 
Const.,  art.  1,  sec.  17. 

This  language  is  broader  than  that  used  in  the  former  constitu- 
tions of  this  State,  and  was  doubtless  intended  to  meet  all  cases  in 
which,  even  in  the  proper  prosecutioifof  a  public  work  or  pnrpoa, 
the  right  or  property  of  any  person,  in  a  pecuniary  way,  may  be  in- 
juriously afiected  by  reason  of  the  thing  being  made  thereby  less 
valuable,  or  its  use  by  the  owner  restricted  by  the  public  use  to 
which  it  is  wholly  or  partially  applied,  without  compensation  having 
been  first  made  to  the  owner. 

It  is  also  not  improbable  that  it  was  intended,  by  the  language 
What  is  a  fouud  in  the  present  constitution,  to  meet  and  correct 
mnr!^^'  evils  which  had  sometimes  been  thought  to  result  to  the 
property-owner  from  a  narrow  and  technical  meaning  sometimes  put 
by  courts  upon  the  word  "  taken,"  used  in  the  former  constitutions 
of  this  State  and  in  the  constitutions  of  the  most  of  the  other  States. 

The  word  "  property,"  as  used  in  the  section  of  the  constitution 
referred  to,  is  doubtless  used  in  its  legal  sense,  and  means  not  onlj 
the  thing  owned,  but  also  every  right  which  accompanies  ownership 
and  is  its  incident. 

Thus  considered,  under  the  rules  established  by  the  great  weight 
of  judicial  decisions,  and  opinions  of  elementary  writers  emineDt 
for  their  learning,  the  facts  of  this  case  amount  to  a  taking  of  pn- 
vate  property  for  a  public  use.  Cox  v.  Railroad  Co.,  48  Ind.  178; 
Railroad  Co.  v.  Hartley,  67 111.  439 ;  Harringtons.  Railroad  Co.,  IT 
Minn.  218  ;  Gray  v.  Railroad  Co.,  13  Minn.  315  ;  Schurmeier  v. 
Railroad  Co.,  10  kinn.  82  ;  Pomeroy  v.  Railroad  Co.,  16  Wis.64i; 
Hinchman  v.  Railroad  Co.,  17  N.  J.  Eq.  78 ;  Protzmant).  Railroad 
Co.,  9  Ind.  469 ;  Ford  v.  Railroad  Co.,  14  Wis.  609 ;  Kaiser  v.  Railroad 
Co.,  22  Minn.  162  ;  Railroad  Co.  v.  Reed,  41  Cal.  257 ;  Wager  v. 
Railroad  Co.,  25  N.  Y.  529 ;  Grand  Rapids  Booming  Co.  v.  Jarvis,  80 
Micb.  321 ;  Ariraond  v.  Canal  Co.,  31  Wis.  316  ;  Pumpelly  v.  Green 
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Bay  Co.,  13  WaU.  181 ;  Hooker  v.  N.  H.  &  N.  Co.,  14  Conn.  146  ; 
Eaton  V.  B.  C.  &  M.  K.  K.  Co.,  61  N.  H.  506 ;  Dillon  on  Munici- 
pal OorporationB,  711,  712,  and  citations ;  Cooler's  Con.  Lim.  676- 
6S8,  and  citations. 

If,  however,  there  has  been  no  taking  of  the  property  of  the  ap- 
pellee within  the  meaning  of  the  constitution,  tliere  can  be  no 
doubt  that  it  has  been  damaged,  if  the  evidence  offered  to  support 
the  averments  of  the  petition  be  true. 

The  word  ^^  damaged  "  is  evidently  used  in  the  sense  in  which  the 
word  "  injared  "  is  ordinarily  understood. 

By  damage  is  meant  ^^  every  loss  or  diminution  of  what  is  a  man's 
own,  occasioned  by  the  fault  of  another,"  whether  this  damaob-wbat 
results  directly  to  the  thing  owned,  or  be  but  an  in-  "  "■^"  ■^• 
terference  with  the  right  wliich  the  owner  has  to  the  legal  and 
proper  use  of  his  own. 

If  by  the  construction  of  a  railway  or  other  public  work  an  in- 
iury  peculiar  to  a  given  property  be  inflicted  upon  it,  or  its  owner 
be  deprived  of  its  legal  and  proper  use,  or  of  any  right  therein  or 
thereto— that  is,  if  an  injury,  not  suffered  by  that  particular  prop- 
erty or  right  only  in  common  with  other  property  or  rights  in  the 
&ame  community  or  section,  by  reason  of  the  general  fact  that  the 
public  work  exists,  be  inflicted,  then  such  property  may  be  said  to 
be  damaged. 

Every  government  has  the  power  to  construct  or  to  cause  to  be 
constructed  public  works ;  and  in  so  far  as  such  construction  works 
an  injury  to  the  public,  it  can  give  no  one  a  right  to  a  private 
action. 

A  railway  may  be  built  in  such  relation  to  a  prosperous  town  as 
practically  to  destroy  the  value  of  real  estate  in  it,  or  uu^^  to  pitb- 
iu  a  part  of  it,  and  to  destroy  the  business  of  its  inhabi-  ^  ^iJSoSL 
tants ;  but  if  it  be  built  in  accordance  with  legislative  «>»t»a»i«d. 
permission,  this  would  not  entitle  a  person  to  maintain  an  action 
for  loss  resulting  from  the  diminution  in  value  of  his  property  in 
the  town  or  his  loss  of  business. 

In  reference  to  such  things  beneflts  will  accrue  to  some  commu- 
nities and  persons,  and  depreciation  in  values  result  to  the  property 
of  others ;  but  these  neither  entitle  a  public  work  to  compensation 
for  benefits  conferred,  nor  render  it  liable  for  such  losses  as  may  be 
Bustained ;  for  the  doing  of  that  which  the  law  authorizes  to  be 
done,  all  of  its  requirements  being  complied  with,  cannot  give  cause 
for  private  action. 

It,  however,  the  legislature  authorizes  a  public  work  to  be  con- 
structed, and,  as  the  constitution  does  impliedly  in  every  case, 
couples  with  its  authorization  the  declaration  that  the  authobitt  to 
person  or  company  to  whom  the  authority  is  given  S? woS^-cSi^ 
shall  not  take,  damage,  or  destroy  the  private  property  «"^™"- 
of  the  citizen  in  order  to  accomplish  the  contemplated  purpose, 
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unless  compensation  therefor  is  ^rst  made,  then  the  anthoritr  must 
be  received  and  exercised  with  the  limitation  with  which  it  is 
given  ;  and  if  not  so  exercised,  and  that  be  taken,  damaged,  or  de- 
stroyed which  can  only  to  be  taken,  damaged,  or  destroyed  for  the 
pnblic  purpose  after  just  compensation,  then,  in  so  far  as  the  un- 
authorized act  affects  private  rights,  it  gives  cause  for  private  ac- 
tion, and  the  act  stands  as  though  no  legislative  permission  was 
ever  given  in  so  far  as  the  right  of  the  injured  person  to  recover 
damages  is  concerned. 

The  questions  involved  in  this  case  were  considered  in  the  case 
of  G.,  C.  &  Santa  Fe  R.  R.  Co.  v.  Eddins,  60  Tex.  656,  in  which 
authorities  bearing  on  them  are  collected. 

The  court  gave  the  following  charges :  "  That  private  property 
cannot  be  taken,  damaged,  or  destroyed  for  or  applied  to  public  Dse 
without  adequate  compensation  being  made,  unless  by  the  consent 
of  such  pei-son.  If  the  proof  satisfy  you  that  defendant  companj, 
by  permission  of  its  charter  and  of  the  municipal  authorities  of  the 
city  of  Houston,  but  without  consent  of  plaintiff,  has 
SfiSnS?™T  built  its  track  on  St.  Emanuel  Street,  and  runs  its  trains 
oFME^olnoK  thereon,  if  such  track  and  use  of  such  street  by  defend- 
ant in  passing  its  trains  over  same  have  damaged  plain- 
tiff's property  described  in  his  petition,  find  for  plaintiff  and  assess 
the  amount  thereof.  On  the  other  hand,  if  from  the  proof  you  are 
not  satisfied  that  real  damage  or  lessening  in  value  of  plaintifi's 
property  has  occurred,  and  was  occasioned  by  defendant's  acts  com- 
plained of,  your  verdict  should  be  for  defendant.  If,  under  the 
evidence  applied  to  the  law  given  you  in  charge,  you  find  that 
plaintiff's  property  has  been  injured  by  the  acts  of  defendant  com- 
pany complained  of,  the  measure  of  damage  is  for  the  actual  loss 
thereby  sustained  in  the  fair,  reasonable,  salable  value  of  plaintiff's 
said  property — that  is  to  say,  if  by  reason  of  defendant's  acts  com- 
plained of,  plaintiffs  propertv  is  lessened  in  value,  he  is  entitled  to 
recover  the  fair  and  actual  difference  between  the  fair  valuation  of 
said  property,  if  any,  occasioned  by  defendant's  acts,  and  its  fair 
valuation  but  for  defendant's  acts  complained  of ;  and  you  will  look 
to  all  the  evidence  as  to  its  use  when  defendant  company  built  and 
opei*ated  its  track  and  ran  its  trains  over  St.  Emanuel  Street,  as  it 
may  be  affected  injuriously  thereby,  as  well  as  all  other  evidence 
touching  the  fair  valuation  of  plaintifPs  property,  and  as  to  how, 
if  at  all,  the  value  is  injuriously  affected  by  oefendant's  acts  com- 
plained of." 

1.  The  court  also  charged,  at  request  of  plaintiff :  "  If  you  be- 
lieve from  the  evidence  that  St.  Emanuel  Street,  in  front  of  plain- 

NoRBcorraTiF  ^^^^  property,  has  been  improved  by  defendant  since 

BrarsFiTs    BAi.  the  construction  of  defendant's  railroad,  and  that  said 

street  is  in  a  better  condition  for  ordinary  street  uses 

than  it  was  before  said  railroad  was  built,  you  may  consider  this 
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circamstance  in  initiation  of  the  damages,  if  any,  sustained  by  the 
plaintiff ;  and  should  you  believe  that  the  fact  of  said  street  beine 
thus  improved  counterbalances  all  injuries,  if  any,  resulting  to  said 
property  from  the  use  of  said  street  by  defendant,  and  operation 
thereon  of  defendant's  railroad,  you  will  find  for  defendant." 

2.  The  court  also  charged,  at  the  request  of  defendant:  ^^  If  the 
jury  believe  from  the  evidence  that  at  the  time  of  constructing  its 
road  on  St.  Emanuel  Street  the  defendant,  at  its  own  jwmtovkbt  » 
labor  and  expense,  raised  and  shelled  said  street  in  front  tkcbmabkd    bt 

-  .     ,         .  jvt'-  '  111.  "I  •  3     BBASOH  OF  BAXX<* 

of  plaintiff's  property,  and  thereby  improved  said  boad. 
street,  and  made  it  more  convenient  to  be  travelled  over  than  it  was 
before  ;  and  if  you  further  believe  from  the  evidence  that  by  rea- 
son of  this  improvement  plaintiff's  property  has  been  enhanced  in 
value,  and  that  this  enhancement  in  value  is  equal  to  or  greater 
than  any  depreciation  caused  by  the  construction  and  operation  of 
said  road  and  the  moving  of  trains  thereon,  then  you  will  find  for 
defendant." 

3.  The  following  was  also  giv^n  at  request  of  plaintiff :  ^^  In  esti- 
mating the  value  of  said  premises  with  and  without  the  railroad 
being  on  said  street,  you  shall  base  your  estimate  on  damaom  BigEP 
the  fair  market  value  of  the  game,  and  in  this  con-  vJlub.  "**"" 
nection  you  should  consider  in  defendant's  favor  such  special  bene 
fits,  if  any,  as  the  plaintiff  may  have  derived  from  the  location  of 
said  railroad  on  said  street.  .  .  ." 

4.  The  court  also  charged,  at  request  of  defendant :  ^^  If  the  jurv 
believe  from  the  evidence  that  plaintiff's  property  is  worth  as  much 
now  as  it  would  be  worth  if  defendant's  railroad  was  not  built  and 
operated  on  St.  Emanuel  Street,  in  the  manner  that  it  has  been  and 
is  being  done,  you  will  find  for  defendant." 

We  are  of  the  opinion  that  these  charges  fairly  submitted  to 
the  iury  the  law  tor  the  government  of  the  case,  both  as  to 
the  right  of  the  appellee  to  recover,  and  as  to  the  measure  of  dam- 
ag^. 

It  is  nrffed  that  the  court  erred  in  charging  the  jury,  at  plaintiff's 
request,  tnat  ^^  in  estimating  the  amount  of  damage, '  if  any,  sus- 
tained by  the  plaintiff,  you  must  not  consider  those  o<>^p„g^„o„ 
benefits  or  injuries  to  plaintiff's  said  property  which  he  oAXBBHADoifLi 
may  receive  or  sustain  m  common  with  the  community  jmuu.  hot  fob 

?;enerally  where  said  property  is  situated,  which  results  "™*^ 
rom  the  construction  ana  operation  of  the  defendant's  railroad,  and 
which  are  not  peculiar  to  him  and  connected  widi  his  ownership, 
use,  and  enioyment  of  his  said  property,  and  all  such  benefits  or 
losses  shall  oe  altogether  excluded  irom  your  estimate." 

We  are  of  the  opinion  that  there  was  no  error  in  this  charge ; 
for  the  same  reasons  which  make  it  proper  to  exclude  such  bene- 
fits in  estimating  damage  under  the  statutory  proceeding  to  con- 
demn the  right  of  way  apply  in  a  case  in  which  the  owner  is  com- 
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pelled  to  resort  to  law  to  obtain  redress  for  an  illegal  taking  or 
damage  done  to  Ins  property.     R.  S.  4194-4196. 

The  charge  refeiTed  to  in  the  sixth  assignment  was  properly  re- 
fused, and  so  much  of  the  charge  referred  to  in  theseventn  assign- 
ment as  was  material  and  proper  was  ^ven  in  other  charges. 

The  charge  referred  to  m  the  eigbtn  assignment  contained  mat- 
ter which  with  proper  limitations  was  given  in  other  charges. 

The  judgment  is  afSrmed. 

Affirmed. 

Power  of  a  Municipality  to  Grant  a  Railroad  Company  the  Right  to  Lay 
Its  Traclct  upon  Streets^ — See  note  to  BtaDge  «.  City  of  Dubuque,  14  Am. 
&  Eug.  R.  R.  Cas.  109;  see  also  case  of  Elizabethtown  &  P.  R.  R.  Co.  e. 
Thompson,  Ibid.  Ill;  Burlington,  etc.,  R.  R.  Co.  «.  Reinbackle,  Ibid.  169; 
Randall  v.  Jacksonville  Street  R.  R.  Co.,  17  Ibid.  184;  Dwenger  e.  Chicago, 
etc.,  R.  R.  Co.,  20  Ibid.  81;  Hastings,  etc.,  R.  R.  Co.  e.  IngaUs,  Ibid.  60. 


Texas  Ain>  Paoifio  R.  R.  Go. 
HosBDALB  Street  B.  B.  Co. 

(Advance  Case,  Texas,     1886.) 

The  construction  and  operation  of  a  horse  railway  on  the  public  streets  of 
a  city  by  authority  from  the  city  government  is  not  such  new  or  additional 
burden  imposed  upon  the  land  as  entitles  the  owner  of  the  fee  to  compensa- 
tion therefor,  or  amounts  to  such  taking  or  damage  as  requires  a  condemna- 
tion of  the  right  of  way. 

In  this  State  cities  have  the  power  to  consent  that  their  streets  may  be 
used  to  a  reasonable  extent  by  street  railways. 

The  street  railway  is  included  among  the  usual  modes  of  conveyance  along 
the  streets  of  the  city,  and  the  inconveniences  thereby  occasioned  must  be 
acquiesced  in  as  being  in  the  interest  of  the  general  public. 

Appeal  from  Tarrant  County. 
Davia^  Beall  (&  Rogers  for  appellant. 
0*NeilZ^  Hunter  dk  Stewart  lor  appellee. 

Watis,  J. — This  was  a  suit  by  the  Texas  &  Pacific  R.  R  Co. 
against  the  Rosendale  Street  R.  K.  Co.,  whereby  it  is  sought  to  per- 
petually enjoin  the  latter  from  constructing  its  track  across  the 
yard,  sidings,  and  track  of  the  former  and  operating  its  cars 
thereon  at  a  point  in  the  city  of  Fort  Worth  where  it  is  claimed 
by  the  appellee  that  the  yard,  sidings,  and  track  of  the  appellant 
are  crossed  by  Jennings'  avenue,  a  public  street.  Upon  tne  trial 
below  the  court  dissolved  the  preliminary  injunction  and  entered 
judgment  dismissing  the  suit. 
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From  the  record  it  appears  that  the  real  contested  issue  of  facts 
was  as  to  whether  JenniDgs'  avenue  was  a  public  street,  and  cross- 
ing the  yard  of  appellant  at  the  point  claimed  by  appellee.  Upon 
that  issue  the  evidence  disclosed  by  the  record  is  quite  full  and  in 
which  there  are  seeming  conflicts  and  contrariety.  The  court  be- 
low, however,  after  consideration  of  the  evidence,  found  that  Jen- 
nings' avenue  was  a  pnbhc  street  of  the  city,  and  that  it  extended 
across  the  yards,  sidings,  and  track  of  appellant  at  the  point 
claimed  by  appellee.  There  is  no  necessity  lor  an  ex-  evidkhck  hkld 
tended  and  critical  examination  of  the  evidence  for  the  ^^^rmE'l 
purpose  of  showing  that  the  finding  of  the  court  upon  "^"°  btrbm. 
this  issue  is  sustained  by  it.  Several  of  the  witnesses  testified  that 
Jennings'  avenue  was  a  public  street  occupying  the  position  as 
claimed  by  appellee,  and  continuously  used  and  recognized  as  such 
for  a  number  of  years  previous  to  the  acquisition  oi  the  vard  by 
appellant  and  the  construction  of  its  sidings  and  track  thereon ; 
that  in  constructing  the  sidings  and  track  in  1876  appellant  recog- 
nized this  as  a  public  crossing  and  there  established  a  good,  wide, 
and  substantial  crossing  overtne  railroad- track,  and  has  maintained 
and  kept  the  same  in  good  repair  ever  since  that  time,  and  also 
erected  a  large  sign  at  the  place  and  painted  thereon  in  large  letters 
tke  words  ^^  Kailroad  Crossing,"  and  that  the  same  has  been  kept 
standing  at  the  place  at  all  times  since  its  erection ;  that  for  years 
before  the  construction  of  the  railroad,  as  well  as  since  that  time, 
this  crossing  has  been  constantly  and  continuously  used  as  a  public 
thoroughfare. 

There  is  also  evidence  in  the  record  to  the  effect  that  the  appel- 
lant, through  its  superintendent,  some  time  previous  to  the  institu- 
tion of  this  suit,  applied  to  the  City  Council  for  the  privilege  of 
closing  up  Houston  street,  which  also  crossed  the  yard,  and  in 
consideration  therefor  agreed  to  repair  and  keep  in  good  order  the 
crossing  of  Main  street,  and  any  other  street  west  of  Houston  street 
(suggesting  Jennings'  avenue),  and  that  the  city  accepted  the  propo- 
sition, designating  Main  street  and  Jennings'  avenue  as  the  streets 
to  be  repaired  by  appellants.  Thereupon  appellants  closed  up  the 
crossing  of  Houston  street  and  the  same  remained  closed  at  the 
time  of  the  trial. 

In  the  further  consideration  of  the  case  it  will,  therefore,  be 
assumed  as  a  concluded  fact  that  Jennings'  avenue  is  a  public  street 
in  the  city  of  Fort  Worth,  leading  across  the  appellant's  yard, 
sidings,  and  track  at  the  place  claimed  by  the  appellee. 

It  also  appears  from  the  record  that  appellee  is  a  duly  incorporated 
company,  and  that  the  city  of  Fort  Worth  is  a  municipal  corpora- 
tion ;  also,  that  previous  to  the  bringing  of  this  suit  the  City 
Council  of  Fort  Worth  had,  by  ordinance  duly  adopted,  granted 
to  appellee  the  right  to  construct,  maintaih,  and  operate  a  street- 
car line  along  Jennings'  avenue  across  the  appellants  yard,  and  to 
83  A.  &  £.  R.  Gas.— 11 
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the  fionthem  portion  of  the  city,  which  8treet-car  line  was  to  be 
▲vraouTT  TO  operated  bv  horee-power.  Upon  this  state  of  cast 
2SSSy^».w-  appellant  claimB  that,  as  the  fee  to  the  land  constitut- 
nun  aSt^  ^g  ^^  J^^rd  was  in  it,  oonstmctin^,  maintaining,  acd 
nwTAKora.  operating  the  street^^sar  line  would  constitute  Buch 
additional  taking,  or  damage  to  the  land,  as  would  require  the 
right  of  way  therefor  to  be  copdemned  by  the  right  of  eminrat 
domain.  This  question  has  undergone  thorough  and  critical  ex- 
amination in  the  supreme  and  appellate  courts  of  several  of  the 
States,  and  it  seems  that  with  the  exception  of  one  adjudicated 
case,  liiey  all  agree  that  the  construction  and  operation  of  a  horse 
railway  on  the  public  streets  of  a  city,  by  authority  from  the  citj 
government,  is  not  such  new  or  additional  burden  imposed  upon 
the  land  as  would  entitle  the  owner  of  the  fee  to  compensation 
therefor,  or  that  it  would  amount  to  such  taking,  or  damage,  u 
would  require  a  condemnation  of  the  right  of  way.  Att'y-G^^i^*  v, 
Metropohtan  K.  K.  Co.,  125  Mass.  515 ;  Hobart  v.  lUulwaukee 
City  R.  R  Co.,  27  Wis.  198 ;  Eichils  v.  Evansville  Street  K.  R 
Co.,  78  Ind.  296 ;  s.  c,  5  Am.  &  Eng.  R.  R.  Cas.  274;  Hinchman 
V.  Peterson  Horse  R.  R.  Co.,  2  C.  E.  Green,  N.  J.  Eq.  75 ;  Brown  t'. 
Dupleesis,  14  La.  Ann.  842;  Elliot  v.  Raiht>ad  Co.,  32  Conn.  579; 
Market  Street  R.  R  Co.  v.  Central  R.  R.  Co.,  51  Cal.  583 ;  RaiLW 
Co.  V.  Cumminsville,  140.  St.  523 ;  Cooley's  Con.  Lim.  687. 

In  the  case  of  Craig  v.  Rochester,  etc,  R.  R.  Co.,  39  }f.  T. 
405,  which  was  by  a  divided  court,  the  contrary  doctrine  was  an- 
nounced. It  was  maintained  by  a  majority  of  the  court  that  the 
construction  and  operation  of  a  horse  railway  along  a  public  street 
did  constitute  such  additiontd  burden  as  entitled  the  owner  of 
the  land  to  compensation.  But  Mr.  Justice  Mason,  in  a  dissenting 
opinion,  cites  cases  to  show  that  the  holding  by  a  majority  of  the 
court  was  in  conflict  with  previous  decisions  of  the  supreme  court, 
and  also  the  court  of  appeals  of  New  York. 

Undoubtedly  the  proposition  previously  announced  is  sustained 
by  reason  and  the  great  weight  of  authority.  But  it  is  asserted 
strbt  jun^  thaf  by  reason  of  the  peculiar  wording  of  our  Oonstitn- 
BTEUT  HO  tion  the  authorities  elsewhere  have  no  application  here. 
AOB.  *  The  provision  is  as  follows:   "No  person's  property 

shall  be  taken,  damaged,  or  destroyed  for,  or  applied  to,  public  use 
without  adequate  compensation  bemg  made."  By  reference  to  the 
cases  cited  it  will  be  seen  that  some  of  them  proceed  upon  the 
basis  that  the  construction  of  a  street  railway  along  a  public  street 
works  no  injury  to  the  owner  of  the  fee.  No  damage,  it  seentf  ^o 
us,  could  be  innicted  upon  the  owner  of  the  fee  by  adding  this 
additional  mode  of  conveyance  to  those  already  in  use  upon  the 
street,  and  especially  where  the  track  is  properly  constructed  so  as 
to  occasion  no  special  injury  to  others. 

Streets  are  acquired,  established,  and  maintained  for  the  accom* 
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modation  and  convenience  of  the  inhabitants  of  the  city  and  the 
general  public,  and,  however  acquired,  whether  by  purchase,  con- 
deinnatioD,  dedication,  or  prescription,  it  is  that  thej  may  be  used 
for  the  convenience  of  the  public,  by  the  ordinary  and  usual  modes 
of  conveyance  operated  upon  such  streets,  chief  among  which  is 
the  street  railway.     With  us  the  city  authorities  have  the  power  to 
consent  that  the  streets  of  the  city  may  be  used  to  a  reasonable  ex- 
tent by  street-railway  lines.      Const,  art.  10,  sec.  7 ;  City  R.  R, 
Co.  V.  Gulf  City  R.  R.  Co.,  Galveston  Term,  1885.    But,  aside 
from  the  questions  considered,  it  is  asserted  by  appellant  that  the 
operation  of  the  proposed  street-car  line  across  the  yard  at  that 
point  would  greatly  inconvenience  its  use  of  the  sidings  and  track 
there;  that  in  making  up  trains  and  switching  cars  from  one  point 
to  another  upon  the  yard,  the  passing  street-cars  would  at  times 
necessarily  impede  such  movements.    It  must  be  remembered  that 
Jennings'  avenue  is  a  public  street  running  across  the  yard  of  ap- 
pellant, and  constantly  used  by  the  public  as  such,  in  and  by  all 
the  usual  and  ordinary  modes  of  conveyance,  and  doubtless  the 
paasiag  wagons,  drays,  omnibuses,  and  other  vehicles  interfere  with 
the  operations  of  the  company  upon  the  sidings  and  track  at  that 
point  as  much  as  from  passing  street  cars.     As  long,  however,  as 
the  street  remains  a  public  thoroughfare,  appellant  would  not  be 
heard  to  complain  of  such  inconvenience,  because  these  are  the 
ordinary  and  usual  modes  of  conveyance  used  by  the  public.     8o 
it  may  be  replied  the  street  railway  is  included  among  the  usual 
modes  of  conveyance  along  the  streets  of  the  city ;  and  although  in 
some  respects  inconvenient,  this  must,  in  the  interest  of  the  gen- 
eral public,  be  acquiesced  in  by  all  parties.     As  was  remarked  in 
H.  &  T.  C.  R.  R.  V.  Wilson,  2  Texa^  Law  Review,  194 :  "  It  is  a 
mistake  to  suppose  that  railway  companies  have  the  exclusive  right 
to  public  crossings.  *  There  the  duties  of  the  company  and  public 
are  reciprocal,  and  the  right  of  each  restricted  by  tne  public  neces- 
sity and  convenience."    Our  conclusion  is  that  the  inconvenience 
resulting  to  appellant  from  passing  street  cars  would  not  constitute 
grounds  for  an  injunction. 

Again,  it  is  asserted  by  appellant  that  such  use  of  Jennings' 
avenue  across  the  yard  wouia  greatly  interfere  with,  and  practi- 
cally prevent,  necessary  and  contemplated  improvements  by  appel- 
lant, such  as  a  round-house,  machine-shops,  coal-chute,  i^„n,^,.,gi^ 
etc.  As8umin£^  that  Jennings'  avenue  was  not  a  public  tbat  railway 
thoroughfare  passing  across  the  yard,  then,  in  any  pro-  vn  of  difbot 
ceeding  of  the  City  Council  to  establish  such  thorough-  *""' 
fare  across  the  yard,  these  necessary  and  contemplated  improve- 
ments might  be  considered  as  eood  grounds  of  defence,  or  might 
perhaps  be  good^ounds  for  an  injunction.  Railroad  Co*  v.  William- 
son, 91  N.  Y.  552;  s.  c,  14  Am.  &  Eng-*R.  R.  Cas.  84;  Applica- 
tion  of  City  of  Buffalo,  68  N.  T.  167;  Mil.  R.  R.  Co.  v.  City,  23 
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Minn.  167.  Here,  however,  the  street  is  and  has  been,  according 
to  the  finding  of  the  court,  for  a  long  time  an  established  public 
highway,  and  recognized  as  snch  by  appelknt  in  the  constmction 
of  its  track  and  sidings.  Now,  as  long  as  it  remains  a  public 
highway,  it  is  not  perceived  on  what  principle  appellant  would 
have  the  right  to  interfere  with  it  as  snch  by  the  erection  of  the 
proposed  improvements.  The  public  could  not  be  deprived  of  the 
use  of  the  street  by  the  erection  of  such  improvements,  and  while 
it  remains  an  open  and  established  public  street  it  may  be  used  by 
the  street  cars  as  well  as  other  vehicles. 

Our  conclusion  is  that  there  is  no  error  in  the  judgment  of  the 
court  below,  and  that  it  ought  to  be  affirmed. 

Affirmed. 

See  Randall  o.  JackBonville  Street  R  R  Co.,  17  Am.  &  Eng.  R.  R  Cas. 
184;  Mahady  o.  Bosh  wick  R  R  Co.,  Ulbid.  142. 
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Haas  et  oL 

(42  Ohio  StaU,  289.) 

In  proceedings  authoriziDg  muDiclpal  corporations  to  appropriate  prifite 

J  property  (Rev.  Stats,  f  2232  to  §  2261),  the  failure  of  the  corporation  to  paj 
or  and  take  possession  of  the  same  within  six  months  after  the  assessment 
of  compensation  shall  have  been  made  is  no  bar  to  a  new  proceeding  under 
the  statute  by  the  same  corporation,  after  the  expiration  of  the  six  nionthi 
for  the  appropriation  of  the  same  property  for  the  same  public  use.  Ber. 
Stats.  §  2260. 

Ebbob  to  District  Court  of  Hamilton  county. 
W,  T.  Porter  for  plaintiflE  in  error. 

Long,  Kramer  dk  Kramer  j  and  J..  G.  Hu^Aon  for  defendants  in 
error. 

Johnson,  0.  J. — This  question  not  only  involves,  but  depends 
upon,  the  constmction  of  section  2260  of  the  Bevised  Statutes,  which 
reads  as  follows : 

"  When  a  municipal  corporation  makes  an  appropriation  of  land 
for  any  purpose  specified  in  this  chapter,  and  fails  to 
iwS  TOT  ^  P*y  ^or  or  take  possession  of  the  same  within  six  months 
ooMDBoirnKML^  aftcr  the  assessment  of  compensation  shall  have  been 
made,  as  hereinbefore  provided,  the  right  of  the  cor- 
poration to  make  such  appropriation  on  the  terms  of  the  ass^- 
ment  so  made  shall. cease  and  determine;  and  any  lands  so  appro- 
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• 

priated  shall  be  relieved  from  all  incumbrance  on  account  of  the 
proceedings  in  such  case,  or  the  resolntion  of  the  council  making 
the  appropriation ;  and  the  judgment  or  order  of  the  court  direct- 
ing such  assessment  to  be  paid  shall  cease  to  be  of  any  effect,  ex- 
cept as  to  the  costs  adjudged  against  the  corporation." 

Keeping  in  mind  the  fact  that  private  property,  though  inviolate, 
is  always  subservient  to  the  public  welfare,  such  a  construction  is 
to  be  avoided  as  will  release  this  private  property  from  its  liability 
to  be  taken  for  public  use  if  the  necessity  ever  arises. 

Section  2260  in  express  terms  provides  that  in  case  of  failure 
for  six  months  to  pay  the  compensation  assessed,  the  right  of  the 
corporation  to  take  the  propertv  on  those  terms  shall  cease,  the 
lands  shall  be  released,  and  tne  judgment  or  order  shall  no  longer 
have  any  effect,  except .  as  to  costs,  etc.  By  the  very  explicit 
terms  o/this  section,  tV  former  prol^ingB  L  to  have  no  other 
effect  than  as  a  judgment  for  costs.  Any  other  construction 
would  forever  release  this  property  from  subserviency  to  this  pub- 
lic use,  however  great  the  emergency. 

The  same  principles  that  would  govern  if  this  was  a  municipal 
corporation  control  the  case  in  behalf  of  the  plaintiff. 

The  record  contains  no  intimation  that  the  failure  to  take  the 
property  under  the  former  assessment  was  for  the  purpose  of  get- 
ting it  at  a  lower  rate. 

For  aught  that  appears,  there  was  no  objection  to  the  amount  of 
the  former  assessment,  and  that  the  failure  to  then  pay  may  have 
arisen  from  other  causes. 

The  suggestion  therefore  that  this  is  simplv  a  device  to  harass 
the  property -owner  and  get  the  property  at  a  lower  price  is  dehors 
the  record,  and  the  remarks  of  counsel  as  to  want  of  good  faith . 
are  not  in  point.     . 

We  hold  therefore  that,  upon  the  case  as  made,  the  former  pro- 
ceedings are  no  bar. 

Judgment  reversed  and  cause  remanded. 


*   SuPEBiOB  Shobt  Lins  B.  £.  Go. 

V.  • 
Labson. 

(Adoance  €(ue^  Wueanrin,    September  22,  1886.) 

A  siogle  notice  that  several  penoDS  whose  lands  have  been  taken  for  a 
ndlroad  appeal,  severally  and  each  for  himself,  from  the  award  of  damages 
made  to  eacn  of  them  by  the  commissioners  of  appraisal  is  sufficient. 

The  owner  of  several  lots  or  parcels  of  land  taken  for  a  railroad,  and  for 
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which  damages  have  been  awarded  separately,  may  take  a  single  appeal  fron 
the  whole  award,  and  a  notice  stating  generally  that  he  appeals  from  the 
award  is  sufficient. 

Appbal  from  circuit  court,  Douglas  county. 

S.  F.   White  and  Chcmvp  Oreen  for  respondent,  John  P.  Lareon. 

C.  L.  CaUm  for  appellant,  Superior  Short  Line  E.  R.  Co.  • 

Taylob,  J. — This  is  an  appeal  from  an  order  of  the  circuit  court 
refusing  to  dismiss  the  appeal  in  the  action.  The  respondent  un- 
dertook to  appeal  from  the  award  of  the  commissioners  appointed 
by  the  circuit  court  to  fix  the  compensation  and  damages  to  be 
awarded  the  owners  of  th&  lands  taken  by  said  railway  companj 
for  the  construction  of  its  railroad  in  the  city  of  Superior,  and 
other  places  in  Douglas  county. 

It  appears  from  me  records  in  this  case  that  the  commissioDeis 
were  appointed  on  the  petition  of  the  railway  company ;  that  the 
FAcn.  respondent  was  named  as  one  of  the  owners  of  lands  pro- 

posed to  be  taken  for  the  purposes  of  said  company,  and  in  r^rd 
to  which  the  commissioners  made  their  award ;  that  before  the  re- 
spondent gave  the  notice  of  appeal  beloW  set  forth,  the  award  of  said 
commissionera  had  been  duly  returned  to  and  filed  in  the  office  of 
the  clerk  of  the  circuit  court  of  said  counter,  to  wit,  on  the  twenty- 
ninth  day  of  May,  1884;  that  in  said  petition  the  said  respondent 
was  named  as  the  owner  of  lots  1,  2,  3, 4,  and  5,  in  block  91,  in 
Superior  City,  and  also  as  the  owner  of  lots  1  and  2,  and  the  south 
35  feet  of  lot  3,  in  block  92,  in  said  city ;  that  said  railway  company 
sought  to  acquire  a  right  of  way,  26  feet  in  width  in  Fifth  Street, 
in  said  city,  adjacent  and  in  front  of  said  first-named  lots ;  that  said 
.  company  also  "  sought  to  acquire  a  right  of  way  in  and  to  those 
parts  01  the  last-named  lots  included  between  lines  parallel  with 
one  on  each  side  of,  and  each  distant  15  feet  from,  the  centre  line 
of  the  railway  of  said  company,  as  the  same  is  surveyed,  located, 
and  now  constructed  across  said  lots  ;  and  it  further  appears  that 
separate  awards  were  made  to  the  said  respondent,  Larson,  upon 
each  of  the  eight  lots  above  described,  for  the  value  of  the  part  of 
each  lot  taken,  and  the  damage  to  the  remainder  of  the  lot  hy 
reason  of  such  taking. 

It  also  appears  ftiat  .John  Peterson,  Anthony  Gallagher,  and 
Charlotte  Cobum  had  no  interest  in  the  lots  so  alleged  to  oelongt^) 
said  Larson,  and  that  said  parties  were  each  the  separate  owners  of 
other  lots  in  said  city  of  Superior,  parts  of  which  were  sought  to 
be  taken  by  said  railway  company  for  the  use  of  said  company,  and 
in  regard  to  whidi  separate  awards  were  also  made  to  said  Peterson, 
Gallagher,  and  Cobum. 

After  the  filing  of  the  report  of  said  commissioners  with  the  derk 
of  said  circuit  court,  and  on  the  twenty-seventh  day  of  June,  1884, 
the  respondent,  by  Lis  attorney  Champ  Green,  filed  in  the  office  of 
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the  clerk  of  said  court  a  written  notice,  of  which  the  following  is  a 
copy: 

^^  To  the  Superior  Short  lAne  R.  R,  Co,  Take  notice  that 
John  P.  Larson,  John  G.  Peterson,  Anthony  Gktllagher,  and 
Charlotte  M.  Cobnrn,  severally  and  each  for  himself,  appeals  to  the 
circnit  court  from  the  award  of  the  commissioners  fixing  the  amount 
of  compensation  to  be  paid  each  of  them  by  said  Superior  Short 
Line  R.  R.  Co.,  for  land  taken  by  said  company  to  be  used  in  the 
construction  of  a  portion  of  its  line  of  railway,  and  for  damages  to 
land  adjoining  the  land  so  taken,  and  filed  in  the  office  of  the  clerk 
of  said  court  on' the  twenty-ninth  day  Qf  May,  1884. 
[Signed]  "John  P. Labson. 

"  John  G.  Petekson. 
"Anthony  Gallagher. 
"  Chaelotte  M.  Cobubn. 
"  By  Champ  Gbeen,  attorney  for  each  of  said  appellants.'' 

That  upon  filing  said  notice  the  clerk  of  said  court  entered  upon 
his  docket  four  suits,  entitled  substantially  as  follows :  John  P. 
Larson  v.  Superior  Short  Line  R.  R.  Co.,  John  G.  Peterson  *o. 
Same;  Anthony  Gallagher  v.  Same;  Charlotte  M.  Coburn  i;. 
Same.  That  after  such  notice  of  appeal  had  been  filed,  and  said 
actions  entered  upon  the  docket  of  said  clerk,  the  company  settled 
with  Peterson  for  his  damages,  and'  had  some  negotiations  with  the 
respondent  for  the  settlement  of  his  claims,  but  no  settlement  was 
made,  and  afterwards,  and  on  the  fifteenth  day  of  December,  1884, 
a  motion  was  made  by  the  railroad  company  to  dismiss  the  respond- 
ent's appeal,  which  was  denied,  and  the  company  appeals  to  this 
court. 

It  is  claimed  by  the  learned  counsel  that  the  appeal  should  have 
been  dismissed — "  (1)  because  it  was  an  attempt  to  base  four  separate 
and  distinct  actions  upon  one  process;  (2)  because  the  appeal  is 
bad  for  duplicity,  in  that  it  attempts  to  take  up  four  separate  and 
distinct  judgments  by  one  apneal ;  (3)  the  appeal  is  bad  for  uncer- 
tainty, in  that  it  fails  to  state  tne  subject-matter  appealed  from,  and 
is  misleading." 

The  first  and  second  objections  relate  to  the  joinder  of  the  several 
separate  owners  of  the  lands  and  of  the  damages  awarded  therefor 
in  the  notice  of  appeal.  It  is,  perhaps,  a  little  out  of  crones  of  ap- 
the  ordinary  way  of  taking  appeals  in  such  cases  to  join  J^  /iSJSS 
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separate  owners  as  appellants  in  the  same  notice ;  but 
wnen  the  notice  on  its  face  shows  that  each  party  gives  the  notice 
separately,  and  on  his  own  behalf,  and  not  in  behalf  of  another, 
there  does  not  appear  to  be  any  grave  objection  to  such  notice. 
Certainlv  each  ox  the  parties,  whose  name  is  to  the  notice,  gives 
the  notice  required  by  section  1849,  Rev.  St.    It  is  a  written 
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notice  of  appeal,  which  the  clerk  of  the  court  and  the  company  can 
understand,  as  well  as  though  four  separate  notices  had  been  made 
out  and  filed  with  the  clerk. 

It  is  not  strictly  correct  to  say  that  this  notice  of  appeal  is  the 
commencement  of  an  action  in  the  circuit  court  by  eacli  appellant 
against  the  railway  company.  The  statute  does  not  say  so^  and  it 
is  not  so  in  fact.  The  parties  are  already  in  conrt  be- 
^MiooF^i!  ^or^  ^my  appeal  is  taken,  by  reason  of  the  proceedings 
^Sw  TOW.  "^  before  had  on  the  petition  of  the  company.  On  filing 
the  award  of  the  commissioners,  each  separate  award 
has  the  effect  of  a  judgment  in  favor  of  the  owner  of  the  lands 
against  the  railway  company  ;  and  if  the  company  fails  to  pay  the 
amount  so  awarded,  the  owner  may  have  execution  thereon  against 
the  company  for  the  amount  so  awarded.  See  section  1850,  Rev. 
St.  1878.  The  notice  to  be  filed  witli  the  clerk  is  not  a  process  to 
bring  the  parties  into  court,  for  they  are  already  there.  Its  sole 
object  is  to  advise  the  opposite  party  that  the  party  giving  the 
notice  is  not  satisfied  with  the  award  of  compensation  and  damages 
made  by  the  commissioners,  and  desires  to  have  a  new  award  made 
by  a  jury  and  the  court.  When  such  notice  is  given,  the  statute 
says :  "  The  appeal  shall  be  considered  an  action  pending  in  court," 
etc.,  not  an  action  commenced  in  such  court.  The  original  peti- 
tion filed  by  the  railway  company,  asking  for  the  appointment  of 
commissioners  to  fix  the  compensation  and  damages  which  it  shall 
be  compelled  to  pay  in  order  to  take  the  desired  lands,  is  the  com- 
mencement of  an  action  against  all  the  owners  of  the  lands  desired 
by  the  company.  In  that  action  the  company  is  the  plaintiff,  and 
all  the  owners  the  defendants  (see  section  1847,  Eev.  St.),  and  the 
award  of  the  commissioners  has  the  effect  of  a  judgment  against 
the  company  in  favor  of  each  separate  owner.     Section  1850. 

The  strict  rule  which  applies  to  appeals  from  the  judgments  of 
one  court  to  a  higher  or  appellate  court  should  not  apply  to  a  case 
of  this  kind  when,  the  case  is  already  in  the  court,  and  where  a  new 
trial  is  sought  to  be  had  in  the  same  court.  We  think  the  notice 
was  suJBScient,  and  that  the  clerk  of  the  circuit  court  was  right  in 
entering  in  his  docket  an  action  in  favor  of  each  of  the  appellants 
against  the  railway  company. 

There  does  not  appear  to  be  any  great  force  in  the  other  objec- 
tion that  the  notice  of  appeal  is  not  sufficiently  certain, 
2SS"ofl1wd  because  the  award  shows  that  Larson  was  awarded 
jmlj^oval  damages  for  taking  parts  of  separate  and  distinct  par- 
cels of  land.  We  tnink  it  would  be  intolerable  and 
unjust  to  require  the  owner  of  a  dozen  or  more  separate  lots,  parts 
of  which  are  taken  by  the  company,  to  bring  a  separate  appeal  for 
each  lot,  and  if  he  could  and  should  do  so,  it  is  very  clear  tne  conrt 
would  direct  but  one  trial  for  all  the  damages  claimed.  See  Wash- 
burn V.  Raib-oad  Co.,  69  Wis.  364-378;  s.  c,  20  Am.  &  Eng.  R.  B. 
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Gas.  225.  The  notice  of  appeal  in  this  case  is  sufficiently  certain. 
It  is  an  appeal  from  the  award  made  to  him  by  the  commissioners 
for  all  the  lands  taken  by  the  company  which  are  described  as 
owned  by  the  plaintiff  in  such  award,  and,  so  far  as  the  record  is 
concerned,  it  does  not  appear  that  the  respondent  makes  any  claim 
for  damages  except  as  to  those  lots  which  are  described  as  his  in 
the  petition,  and  lor  the  taking  of  which  he  was  awarded  damages 
by  tne  commissioners. 

We  think  there  was  no  error  in  refusing  to  dismiss  the  appeal  of 
the  respondent  in  this  case.  The  order  of  the  circuit  court  is 
affirmed! 


Chance 

V. 

East  Texas  B.  B.  Go. 

(68  Texas,  162.) 

The  neceisity  for  obtaining  an  order  of  record  in  term  time,  for  the  ap- 
proval and  filioff  of  a  statement  of  facts  after  the  adjournment  of  the  term, 
again  announced. 

A  railway  company  seeking  an  injunction  against  a  defendant,  to  prevent 
interference  by  him  with  a  right  of  way  across  land  which  the  company 
claimed  the  ri^ht  to  enjoy,  alleged  that  the  company  owned  the  riffht  ofway 
acroes  an  origmal  surrey  before  defendant  acquured  title  to  a  subdivision  of 
it,  and  that  defendants  vendor  received  a  deed  for  the  portion  claimed  by 
him  which  contained  an  express  reservation  to  the  company  to  the  right  of 
way.  The  petition  also  alleged  that  plainti&  had  been  in  the  constant  pos- 
session and  enjoyment  of  the  right  of  way  for  a  period  of  more  than  twenty- 
one  years,  except  as  obstructed  by  defendant's  wrongful  acts.  Eddy  on 
demurrer : 

(1)  That  these  allegations  set  forth  a  case  of  absolute  title  to  the  ease- 
ment, independent  of  any  claim  of  title  by  prescription  or  long  possession. 

(2)  The  alleffations  of  long  possession  must  be  construed  as  intended  to 
negative  the  idea  of  forfeiture  by  abandonment  or  non-user  of  the  easement. 

(3)  The  easement  being  acquired  before  the  subdivision  of  the  survey,  it 
was  unimportant  whether  a  tax-deed  to  a  subdivision  of  the  land,  under 
which  defendant  claimed,  was  valid  or  not. 

(4)  The  right  to  the  easement  being  sufficiently  set  forth,  it  was  unimpor- 
tant whether  the  plaintifi  stated  facts  sufficient  to  entitle  it  to  the  right  of 
way  by  mere  prescription. 

Appeal  from  Hardin.  Tried  below  before  the  Hon.  Edwin 
Hobby. 

This  suit  was  brought  by  the  East  Texas  B.  B.  Co.  against  the 
appellant  Chance  and  others,  to  enjoin  their  interference  with  a 
ngnt  of  way  claimed  by  plaintiff.  The  character  of  the  claim  is 
set  forth  in  the  opinion.     V  arions  exceptions  to  the  action  of  the 
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oonrt  were  relied  on,  now  deemed  nnimportant  to  notice,  in  yiew 
of  the  statement  of  facts  being  illegally  filed  and  of  the  opinion  of 
the  conrt 
No  briefs  on  file  for  appellee. 

Wellib,  C.  J. — The  statement  of  facts  fonnd  in  the  record  wu 
approved  and  filed  after  the  adjournment  of  the  term  of  the  dis- 
trict conrt  at  which  this  cause  was  tried,  and  no  order  allowing 
PLBADiira&  this  to  be  done  was  granted  by  the  court.  A  motioD 
has  been  submitted  with  the  cause  to  strike  the  statement  from 
the  transcript,  and  for  the  reasons  above  stated  the  motion  must 
prevail. 

The  only  assignments  of  error  that  we  can  consider  without  a 
statement  of  facts  are  the  two  first,  which  bring  in  question  the 
action  of  the  court  in  overruling  the  general  and  special  demnr- 
rers  to  the  plaintiff's  petition. 

From  the  brief  and  argument  of  aopellant's  counsel,  it  seems 
that  the  ground  upon  which  his  general  demurrer  is  sought  to  be 
supportea  is  that  the  petition  shows  no  title  in  plaintiff  in  the  right 
of  way  over  the  entire  one  third  of  a  league  granted  to  Perito.  It 
is  claimed  that  the  plaintiff's  title  rests  alone  upon  prescription 
and  twenty-one-years'  user  and  enjoyment.  This  objection,  too,  is 
made  the  subject  of  one  of  the  special  exceptions. 

We  do  not  so  understand  the  petition,*  nor  is  this  a  legitimate 
deduction  to  be  drawn  from  its  allegations. 

It  is  plainly  and  distinctly  charged  in  the  petition  that  the  plain- 
tiff, or  tnose  under  whom  it  claims  by  assignment,  were  the  owners 
s^^sBMnr-suB-  of  the  right  of  way  over  this  entire  tract  long  previous 
S5SES  T^  to  the  time  when  the  title  to  the  three  hundred  and 
ff^j^f^ff^'  fifty  acres,  claimed  by  the  appellant  Chance,  had  been 
severed  from  the  title  to  the  balance  of  the  tract  Of  course  all 
conveyances  of  any  portion  of  the  tract,  made  subsequent  to  the 
acquisition  of  this  easement,  were  subject  to  the  privilege  of  the 

{>laintiff  to  enjoy  it  over  the  portion  of  land  conveyed,  if  in  the 
ine  of  the  right  of  way  thus  acquired.  The  petition  in  fact 
alleges  that  the  person  who  originally  received  from  the  owner  of 
the  entire  one-third  league  a  conveyance  of  the  three  hundred  and 
fifty  acres  claimed  by  Chance,  took  it  with  an  express  reserTation 
in  the  deed  of  this  right  of  way  in  the  plaintiff.  It  further  states 
that  the  plaintiff's  road  had  been  constructed  as  far  back  as  1859 
on  this  right  of  way,  and  that  plaintiff  and  its  assignors  had  been 
in  the  constant  use,  possession,  and  enjoyment  of  the  right  from 
that  time  to  the  date  of  filing  the  suit — a  period  of  more  than 
twenty-one  years — except  so  tar  as  obstructed  by  the  wrongful 
acts  of  the  appellant. 

These  allegations  make  out  a  clear  case  of  absolute  title  to  the 
easement  in  the  plaintiff,  indepenc^ent  of  any  claim  of  title  by  pi^ 
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scriptioii  or  long  poesession.  These  latter  allegations  were  evi- 
dently added  for  the  purpose  of  showing  that  the  right  originally 
acquired  had  not  been  forfeited  by  non-nser,  or  failure  to  con- 
struct and  operate  the  plaintifiPs  railroad  over  the  land.  A  general 
allegation  of  title  was  sufficient,  at  least  as  against  the  pleadings  of 
the  appellant,  and  no  superadded  averments  introduced,  not  for 
the  purpose  of  showing  title,  but  that  it  had  not  been  lost,  and  that 
the  right  of  possession  still  existed,  could  qualify  or  weaken  a 
right  Sieged  to  have  been  acquired  before  or  at  the  time  such  pos- 
session commenced.  Whether  or  not  the  plaintiff  alleged  sufficient 
facts  to  show  itself  entitled  to  the  right  of  way  by  user  and  pre- 
scription is  not  therefore  a  question  in  the  case. 

The  plaintiff  having  shown  by  the  averments  of  the  petition  that 
it  had  a  perfect  right  to  the  easement  as  against  all  persons  claim- 
ing nnder  the  original  purchaser  of  the  three  hundred  and  fifty 
acres  of  land  to  which  Onance  set  up  title  nnder  the  tax-deed,  and 
Chance's  title  being  derived,  if  at  all,  under  such  purchaser,  it  was 
nnimportant  whether  the  tax  sale  npon  which  Chance's  deed  was 
fonnaed  was  legal  or  void. 

He  might  have  had  a  perfect  chain  of  transfers  from  Kuff  and 
Denman,  and  yet  he  would  have  held  the  land  subservient  to  the 
plaintifiPs  right  to  operate  its  railroad  over  and  through  it.  Hence 
all  averments  as  to  the  illegal  manner  in  which  Chance  had  pro- 
cured a  tax  title  to  the  land  were  superfluous  and  unnecessary,  and, 
if  stricken  out,  the  petition  would  have  been  good  without  amend- 
ment. 

It  is  unnecessary,  therefore,  that  the  special  demurrer  relating  to 
the  want  of  proper  allegations  in  the  petition  as  to  fraud  in  the 
tax-deed  should  receive  our  consideration. 

We  are  of  opinion  that  the  demurrers  were  properly  overruled ; 
that  there  was  no  error  in  the  judgment,  and  it  is  affirmed. 
Affirmed* 


Hope 

V. 
NOBVOLK  AND    WbSTEBN    B.   B.    Co. 

(79FffVtnia,  288.) 

C,  in  1861,  conveyed  to  K.  &  W.  R  R.  Co.  *<all  right,  title,  interest,  and 
estate  of,  in,  and  to  so  much  of  her  land  in  W.  county  as  may  be  laid  out  for 
the  oonstmction  of  its  railroad/'  to  wit,  a  strip  eighty  feet  wide  and  con- 
taming  nine  acres.  Of  said  land  C.  was  only  tenant  for  life,  with  remainder 
in  fee  m  H.  In  1881  C.  died.  No  steps  were  taken  by  said  company  to  ac- 
quire said  right  of  way,  except  taking  conveyance  from  0.  Within  three 
years  after  C/s  death,  H.  brought  unlawful  detainer  against  said  company  for 
this  land.    BM: 
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1.  H.  is  entitled  to  judgment  for  the  land. 

2.  H.'s  right  of  action  did  not  accrue  till  C.'s  death. 

8.  Statute  prescribes  how  such  companies  may  have  land  condemned  tor 
their  purposes;  but  if  they  proceed  by  negotiations  inpai$  with  the  life  ten- 
ant only,  they  can  acquire  only  such  life  tenant's  rights. 

Ebbob  to  judj^ment  of  tlie  circuit  court  of  Washin^n  coniitT, 
in  an  action  oi  nnlawful  detainer  brought  therein  oy  James  C. 
Hope  against  the  Norfolk  &  Western  R.  R.  Co.  for  the  recovery 
of  a  strip  of  land  in  said  county,  eighty  feet  in  width  and  contain- 
ing nine  acres,  and  the  same  upon  which  the  company's  railroad  is 
located,  the  possession  whereof  was  alleged  to  be  unlawfully  with- 
held by  the  said  company  from  the  plaintiff. 

The  agreed  facts  are  substantially  as  follows :  The  defendant 
company  is  the  successor  of  the  Atlantic,  Mississippi  &  Ohio  R  K 
Co.,  which  was  the  successor  of  the  Virginia  &  Tennessee  R  B. 
Co.  In  the  year  1848  James  Clark  departed  this  life,  leaving 
a  will  by  which  he  devised  a  certain  tract  of  land  in  the  county  of 
Washington  to  Jane  C.  Clark,  his  wife,  for  life,  remainder  in  fee 
to  James  C.  Hope,  the  plaintiff  in  error.  In  1851  Mrs.  Clark,  the 
widow,  conveyed  to  the  Virginia  &  Tennessee  R.  R.  Co.  all  her 
right,  title,  and  interest  in  so  much  of  the  land  as  might  be  neces- 
sary for  the  construction  of  its  road  through  the  same.  The  land 
so  conveyed  is  the  land  now  in  controversy.  Between  the  years 
1851  and  1856  the  company  constructed  its  road  through  the  iand, 
and  it  and  its  successors  have  since  remained  in  possession  of  the 
land  in  controversy.  In  the  year  1881  the  life  tenant  died — less 
than  three  years  before  this  suit  was  brought.  No  steps  were  ever 
taken  to  condemn  the  land,  the  onlv  interest  acquired  being  such 
as  was  conveyed  by  the  deed  of  the  life  tenant. 

The  defendant  appeared  and  pleaded  the  general  issue  and  also 
the  act  of  limitations.  And  upon  the  facts  agreed,  the  case  having 
been  submitted  for  determination  to  the  court  without  a  jury, 
judgment  was  rendered  for  the  defendant,  to  which  judgment  a 
writ  of  error  was  awarded  by  one  of  the  judges  of  this  court 

White  <b  Buchcman  for  plaintiff  in  error. 

Fulkeraon  <b  Page  for  defendant  in  error. 

Lewis,  P. — In  Virginia,  feudal  tenures  having  been  abolished 
by  statute,  lands  are  not  held  under  the  commonwealth,  but,  in  the 
lan^age  of  the  act  of  1779,  all  lands  claimed  in  fee  simple  ait 
held  "  in  absolute  and  unconditional  property."  10  Hen.  Stats.  64; 
2  Minor's  Insts.  f2d  ed.)  61.  The  State,  however,  possesses  the 
sovereign  right  ot  eminent  domain,  and  the  legislature  has  pre- 
dbbd  of  ufb  Bcribed  the  manner  in  which  the  right  may  be  exercised 
when  land  is  wanted  for  works  of  internal  improvement 
and  other  public  purposes.  But  in  the  present  case  tlie 
company  did  not  choose  to  proceed  under  the  statute  to  condemn 
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the  land  ;  it  Bonght  to  acquire  it  by  negotiations  in  pais,  with  the 
life  tenant,  and  with  her  only.     Her  deed  purports  to  convey  noth- 
ing more  than  her  own  interest  in  the  land  conveyed,  and  the  pub- 
lic records  of  the  county  showed  that  the  fee  was  in  another.    No 
steps  were  taken  to  acquire  the  title  of  the  remainder-man,  and  as 
to  nim,  therefore,  the  possession  of  the  company  has  been  unlaw- 
ful since  the  determination  of  the  life  estate.    The  constitution 
(art.  V.  sec.  14)  forbids  the  taking  of  private  property  for  public 
uses  without  just  compensation,  and  in  this  case  no  compensation 
whatever  has  been  received  by  the  plaintiff  for  his  interest  in  the 
land  in  the  defendant's  possession.     The  statute  is  in  harmony  with 
the  constitutional  mandate,  and  requires  that  full  compensation 
shall  be  made  to  those  whose  land  is  taken  for  public  uses.     It  does 
not  contemplate  that  proceedings  under  it  will  be  instituted  except 
in  those  cases  in  which  the  land  wanted  cannot  be  acquired  by  private 
treaty  with  those,  and  with  all  of  those,  who  have  an  interest  in  it 
Its  language  is  as  follows :  "  If  the  president  and  directors  of  a 
company  incorporated  for  a  work  of  internal  improvement,  the 
court  of  a  county,  or  the  council  of  a  town,  cannot  a^^ree  on  the 
terms  of  purchase  with  those  entitled  to  lands  wanted  K>r  the  pur- 
poses of  tne  company,  county,  or  town,  five  disinterested  freehold- 
ers shall  be  appointed  by  the  court  of  the  county  or  corporation  in 
which  such  land,  or  the  greater  part  thereof,  shall  lie  (any  three  of 
whom  may  act)  for  the  purpose  of  ascertaining  a  just  compensa- 
tion for  such  land.    When  it  is  intended  to  apply  for  such  appoint- 
ment, ten  days'  previous  notice  thereof  shall  be  served  on  the  ten- 
ant  of  the  freehold,  or  his  guardian  or  committee.     But  if  there 
be  no  such  tenant,  guardian,  or  committee  within  the  county  or  cor- 
poration, the  notice,  instead  of  being  thus  served,  may  be  published 
once  a  week  for  four  weeks  in  some  convenient  paper,  and  posted 
at  the  door  of  the  court-house  of  the  county  or  corporation  on  the 
first  day  of  the  term  next  preceding  the  application."    Code  1873, 
chap.  56,  sees.  6,  7.     It  is  then  further  provided  that  after  the 
amount  of  compensation  has  been  ascertained  and  reported  by  the 
commissionei's,  and  their  report  has  been  confirmed,  the  sum  so 
ascertained  may  be  paid,  not  to  the  tenant  of  the  freehold,  if  there 
be  others  interested,  but  to  all  the  persons  entitled  thereto,  or  into 
court ;  and  that  thereupon  the  title  to  that  part  of  the  land  for 
which  compensation  is  allowed  shall  be  absolutely  vested  in  the 
company,  county,  or  town  in  fee  simple.    Id.  §  11.    And  in  order 
to  enable  the  court  to  properly  dispose  of  the  money  so  paid  into 
court,  it  is  authorized  to  direct  inquiries  to  be  made  by  a  commis- 
tioner  to  ascertain  what  persons  are  entitled  thereto,  and  in  what 
proportions,  after  which  it  may  make  such  disposition  of  the 
money  as  may  seem  to  it  right.     Id.  §  16. 

It  will  thus  be  seen  that  while  in  beginning  proceedings  under 
the  statute,  it  is  sufficient  to  give  notice  to  the  tenant  of  the  free- 
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hold,  which  has  been  held  to  mean  the  tenant  in  possession  appear- 
ing as  the  visible  owner.  Pitzer  v.  Williams,  2  Rob.  241 ;  ouper- 
visors  of  Culpepper  v.  Gorrell  et  oZ.,  20  Gratt.  484,  511.  A  com- 
plete title  to  the  land  desired  cannot  be  acquired  in  pais  except 
bj  Agreement  with  all  the  parties  who  ai*e  entitled  thereto.  And 
as  that  has  not  been  done  in  the  present  case,  the  title  of  the  plain- 
tiff was  not  affected  by  the  deed  of  the  life  tenant,  and  conseqnently 
the  defendant's  possession  is  unlawful.  See  McOlinton  v.  P.,  Ft  W . 
&  C.  R.  R  Co.,  66  Penn.  St.  404 ;  Daniels  v.  TheC.  &  N.W.  R.  R 
Co.,  35  Iowa,  129;  1  Redfield  on  the  Law  of  Railways  (5th 
edition),  chapter  13,  364;  Pierce  on  Railroads,  167,  and  cases 
cited. 

It  only  remains  to  say  that  tlie  plea  of  the  statute  of  limitations 
STATUTE  OF  cauuot  bc  sustained.  The  life  tenant  died  in  1881.  It 
uMiTATioMB.  ^g^  ^^^  vLni{\  thcu  that  the  plaintiff's  right  of  posses- 
sion accrued,  and  th^  suit  was  brought  within  three  years  there- 
after. Ball  V.  Johnson,  8  Gratt.  281 ;  Jackson  v.  Johnson,  5 
Cowen,  74. 

Questions  of  inconvenience  discussed  by  counsel  cannot  be  con- 
sidered. The  fact  is  that  the  defendant  unlawfully  withholds 
possession  of  the  plaintiff's  property,  to  which  it  has  acquired  no 
title  and  for  which  he  has  received  no  compensation.  It  is  compe- 
tent, however,  for  the  company,  if  it  cannot  acquire-  the  land  by 
private  agreement,  to  condemn  it,  and  thus  it  is  hardlv  probable 
that  public  inconvenience  will  result  from  a  reversal  of  tne  judg- 
ment complained  of.  But,  be  thai  as  it  may,  the  plaintin  has 
shown  himself  entitled  to  recover,  and  the  judgment  must  be 
reversed. 

RioHABDSON,  J.,  dissented. 

Judgment  reversed. 


BlBD 

V. 

Eggleton. 


{Law  BeporU,  29  Ohan,  IHv.  1012.) 

An  Inclosnre  Act  passed  in  1806  provided  that  no  building  should  at  iny 
time  thereafter  be  erected  on  a  certain  strip  of  land.  In  1865  a  railway  com- 
pany under  their  statutory  powers  acquired  a  portion  of  the  strip  of  limd  for 
the  purposes  of  their  undertaking.  A  part  of  the  land  thus  acquired  became 
superfluous  land,  and  the  company  in  1868  sold  and  conveyed  the  superfluous 
part  to  a  purchaser  who  demised  it  to  the  defendant.  The  defendant  in  1885 
commeDced  building  on  the  land. 

Held,  that  the  land  acquired  by  the  company  was  freed  from  the  prohihition 
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of  building  only  for  the  purposes  of  the  company's  undertaking,  and  that, 
when  part  of  it  was  sold  as  superfluous  land,  the  prohibition  of  building  re- 
▼iyed  in  respect  of  that  part. 

An  injunction  to  restrain  the  defendant  from  building  on  the  land  in  con- 
traTention  of  the  provisions  of  the  Inclosure  Act  was  granted  at  the  suit  of  an 
owner  of  adjoining  land. 

MonoN  to  restrain  the  defendant  from  building  on  certain  land 
at  Brixton,  in  the  county  of  Surrey. 

By  an  Act  46  Geo.  3,  c.  Ivii.,  provisions  were  made  for  the  inclos- 
ure of  certain  common  land  at  Brixton.  By  sec.  1  commissioners 
Tvrere  appointed  for  carrying  out  the  purposes  of  the  act.  By  sec. 
17  it  was  provided  that  ^^  no  buildings  or  erections  above  the  sur- 
face of  the  earth  shall  at  any  time  hereafter  be  erected  upon  the 
narrow  strip  of  waste  land  Iving  in  front  of  Brixton  Place ;  .  .  . 
and,  in  case  any.  such  buildmgsor  erections  shall  at  anytime  or 
times  hereafter  be  built  contrary  to  the  true,  intent  and  meaning 
of  this  act,  it  shall  be  lawful  for  any  person  or  persons  who  shall 
be  injured  or  affected  thereby  to  remove  or  aoate  the  same,  or 
otherwise  to  proceed  against  the  person  or  persons  so  offending  in 
like  manner  as  in  cases  of  nuisance."  Sec.  39  provided  that  '^  the 
charges  and  expenses  of  obtaining,  passing,  ana  executing  this  act, 
or  such  part  or  parts  thereof  as  the  said  commissioners  shall  direct, 
shall  be  paid  by  the  several  persons  to  whom  any  allotments  shall 
be  made  by  virtue  of  this  act  in  proportion  to  the  value  of  such 
allotments,  or  the  same  charges  ana  expenses,  or  any  part  thereof, 
and  also  any  other  money  required  or  authorized  to  be  paid  by  the 
said  commissioners  for  the  purposes  of  this  act,  shall  and  may  be 
raised  by  sale  of  such  part  or  parts  of  the  said  common  lands  hereby 
directed  to  be  divided,  allotted,  and  inclosed  as  the  said  commis- 
sioners shall  in  their  judgment  think  most  proper." 

The  strip  of  waste  land  lay  between  the  Brixton  Boad  and  the 
houses  in  ^Brixton  Place.  After  the  passing  of  the  act  the  commis- 
sioners sold  and  allotted  the  portions  of  the  waste  land  opposite  the 
houses  in  Brixton  Place  respectively  to  the  respective  owners  of 
those  houses,  and  the  portions  of  land  so  allotted  were  respectively 
inclosed  and  convertea  into  forecourts  or  gardens  to  the  houses  in 
Brixton  Place.  In  the  year  1865  the  London,  Chatham  &  Dover 
By.  Co.,  under  the  powers  of  their  special  act,  27  and  28  Vict. 
c.  cxcv.,  purchased,  lor  the  purposes  of  their  undertaking,  several 
of  the  houses  in  Brixton  Place,  including  the  forecourts  or^rdens 
thereof,  one  of  those  houses  being  known  as  No.  14  Upper  Brixton 
Place.  The  company  did  not  require  this  house  for  the  purposes 
of  their  undertakmff,  and  on  the  7th  of  April,  1868,  they  sola  and 
conveyed  it  (includmg  the  forecourt  or  garden)  to  J.  W.  Clark  in 
fee.  The  conveyance  contained  no  notice  of  the  provisions  of  sec. 
17  of  the  Inclosure  Act.  On  the  6th  of  June,  1868,  Clark  demised 
the  house  No.  14  Upper  Brixton  Place,  with  the   forecourt  or 
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garden,  to  the  defendant,  for  a  term  of  twenty-one  years  from  the 
25th  of  March,  1868.  The  lease  contained  no  notice  of  the  pro- 
visions of  sec.  17  of  the  Inclosure  Act. 

The  defendant  had  recently  commenced  building  a  shop  on  the 
forecourt  of  his  house.  E.  Bird,  one  of  the  plaintiffs,  was  the 
owner  of  some  land  situate  on  the  side  of  the  Brixton  Koad  oppo- 
site to  Brixton  Place ;  J.  G.  Albert,  the  other  plaintiff,  was  the  oc- 
cupier of  one  of  the  houses  in  Brixton  Place.  The  plaintiffs  sued 
on  behalf  of  themselves  and  all  other  persons  entitled  to  the  benefit 
of  the  Inclosure  Act,  and  they  claimed  an  injunction  to  restrain 
the  defendant  from  permitting  any  buildings  or  erections  raised  or 
caused  to  be  raised  bv  him  above  the  surface  of  the  earth  on  the 
narrow  strip  of  land  {formerljr  waste  land)  lying  in  front  of  Brixton 
Place  to  remain,  and  from  raising  or  causing  to  oe  raised  any  build- 
ings or  erections  above  the  surface  of  the  earth  on  the  same  strip 
of  land  in  contravention  of  the  act. 

There  was  evidence  that  since  the  passsing  of  the  Inclosure  Act 
the  character  of  the  neighborhood  of  Brixton  Place  had  entirely 
changed.  At  that  time  the  neighborhood  was  nearly  open  country, 
there  being  onlv  a  few  private  houses  with  lar^e  gardens.  Of  late 
years  the  neighborhood  nad  become  a  place  of  business,  and  most 
of  the  Louses  had  been  converted  into  shops,  and  it  was  difficult  to 
find  tenants  for  the  houses  in  Brixton  Place  as  private  houses, 
though  they  would  let  at  good  rents  as  shops.  Shops  had  already 
been  built  on  the  forecourts  of  some  of  the  houses  in  Brixton 
Place. 

Cozena-ffardvy  Q.O.,  and  J.  F.  Hole  Bethell  for  plaintiffs. 

Caokson^  Q-O.,  and  Sewa/rd  Brice  for  defendant. 

PEAB80N,  J.-In  my  opinion,  the  restriction  imposed  by  6«jt. 
17  of  the  act  is  a  restriction  in  perpetuity,  and,  being  a  statutory 
restriction,  it  can  onlv  be  removed  irom  the  land  by  another  Act 
of  Parliament.  At  tne  present  moment  the  act  is  in  full  force. 
Whether  we  agree  with  the  wisdom  of  it,  or  whether  we  think 
that  our  ancestors  would  have  done  better  if  they  had  considered 
themselves  less  capable  of  looking  into  futurity  and  legislating  for 
generations  many  removes  from  them,  is  a  matter  which  is  abso- 
lutely unimportant,  because  the  court  can  only  construe  the  act 

It  appears  that  at  the  time  when  it  was  passed  this  place  was 
almost,  if  not  quite,  open  country,  and  that  which  is  now  the  Brix- 
ton Boad  was  then  a  country  drive.  The  houses  in  Brixton  Place 
were  then  built,  I  suppose,  for  the  enjoyment  of  country  air  and 
quiet,  and  they  had  in  front  of  them  this  strip  of  waste  common 
land,  and,  so  rar  from  thinking  that  this  provision  was  inserted  in 
the  act^^  mcuriam^  my  conclusion,  from  the  circumstances  of 
the  case,  would  be  that  the  owners  of  the  houses  in  Brixton  Place 
were  just  as  anxious  as  any  one  else  that  this  clause  should  be  in 
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the  act,  and  that  it  was  distinctly  intended  for  their  protection, 
probably  more  than  for  the  protection  of  any  other  persons.  How- 
ever, there  it  is ;  and  although  the  act  remains  unrepealed,  the  de- 
fendant nevertheless  says  he  is  entitled  to  treat  it  as  repealed. 

He  says,  first,  that  there  has  been  a  great  alteration  of  the  neigh- 
borhood, and  that  this  court  will  not  restrain  him  from  doing  that 
which  is  perfectly  suitable  to  the  present  character  of  the  locality. 
The  court  has  no  power  to  set  aside  the  act  in  that  way.  The 
court  must  be  guided  by  the  act,  and,  finding  that  the  act  authorizes 
any  person  who  is  injured  or  affected  by  what  the  defendant  is 
doing  to  come  to  the  court  in  order  to  restrain  the  defendant  from 
8o  doing,  the  court  is  bound  to  apply  the  remedy  which  the  act 
points  out. 

Again,  it  is  said  that  sect.  17  does  not  mean  what  it  says,  be> 
cause  by  sect.  39  power  was  given  to  the  commissioners  to  sell  the 
strip  of  waste  land,  and  to  apply  the  proceeds  of  sale  in  paying 
the  expenses  of  the  award,  and  it  is  said  that  they  were  empowered 
to  sell  the  land  freed  from  all  the  restrictions  of  the  17th  section. 
There  is  no  direction  that  the  sale  must  be  made  only  to  the  then 
owners  of  houses  in  Brixton  Place,  and  I  can  find  nothing  in  the 
act  to  authorize  me  to  remove  the  restriction.  The  words  of  sect. 
17  are  perfectly  plain.  Sect.  39  is  perfectly  capable  of  a  very  in- 
telligible meaning  in  connection  with  sect.  17.  That  which  was 
done  shows  what  was  in  the  year  1806  understood  to  be  the  mean- 
ing. This  strip  of  waste  land  was  sold  in  lots  as  additional  fore- 
courts to  the  houses  in  Brixton  Place,  and  so  far  were  those  per- 
sons from  thinking  that  it  was  free  from  the  fetter  that  1  cannot 
find  that  from  that  time  to  the  present,  when  the  defendant  is  be- 
ginning to  build,  any  buildings  in  contravention  of  the  Act  of  Pai*- 
Bament  have  been  placed  on  this  part  of  the  strip  of  land.  So  it 
has  remained  for  nearly  eighty  years.  That  bein^  so,  I  am  of 
opinion  that  the  plaintiffs  are  entitled,  so  far  as  the  Inclosure  Act 
is  concerned,  to  restrain  the  defendant  from  building  on  the  land. 

But  this  very  curious  point  has  been  raised.  It  appears  that  in 
1865  the  London,  Chatnam  &  Dover  Ky.  Co.  obtained  by  their 
special  act  the  right  to  take  a  portion  of  this  strip  of  waste  land 
which  had  been  allotted  and  sold  in  the  way  which  I  have  men- 
tioned. They  took  it,  and  it  turned  out  that  they  had  taken  more 
than  they  absolutely  required  for  the  purposes  of  their  railway,  and 
in  process  of  time  part  of  it  turned  out  to  be  superfluous  bupbbfluotb 
land,  and  they  were  bound  to  sell  it.  They  did  sell  it,  SlSrAT*'"'oo!? 
and  Mr.  Eggleton's  lessor  bought  it,  and  the  defendant  ^  iSSSS 
says  that  he  bought  it  free  from  the  restriction  imposed  ^^*^- 
by  sect.  17  of  the  Inclosure  Act.  That  raises  the  question,  what  is 
the  effect  of  a  railway  company  buying  under  their  statutory 
powers  land  which  is,  under  a  prior  act,  subject  to  certain  restric- 
tions which,  ex  necessitate^  will  not  bind  the  company  as  regards 
23  A.  &  £.  R  Cas.— 12 
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the  parpoees  of  their  undertaking,  when  a  portion  of  the  land 
whicn  they  have  thus  bought  has  become  superfluous  land,  and 
thej  resell  it :  is  the  land  so  resold  subject  to  the  restrictions  to 
which  it  was  originally  subject  ?  or  has  the  intervening  purchase 
by  the  railway  company  released  the  laud  from  the  restrictions  i 
To  my  mind  the  acquisition  of  land  by  a  railway  company  under 
statutory  powers  is  a  very  different  thinj?  from  its  acquisition  by 
an  ordinary  purchaser  in  fee  simple.  The  land  purdiased  by  a 
railway  company  under  the  compulsory  powers  of  their  special 
act  is  purchased  with  one  object  and  one  iptention  only,  and  the 
company  are  restrained  by  the  act  from  using  it  for  any  other  than 
that  particular  purpose.  The  company  are  entitled  to  use  the 
land  for  all  the  purposes  of  their  railway,  whatever  they  may  be, 
but  beyond  that  they  have  not  the  rights  of  an  ordinary  owner  in 
fee  simple.  They  can  neither  use  it  themselves,  nor  give  any  one 
else  the  ri^ht  to  use  it,  for  any  purpose  except  the  necessary  pur- 
poses of  tne  railway.  When  tnis  land  became  supei-flnous  land 
the  company  were  under  the  obligation  of  selling  it  as  land  which 
they  did  not  require.  If  they  did  not  take  it,  it  was  subject  to  the 
restrictions  contained  in  the  Inclosure  Act ;  and  to  my  mind,  when 
it  was  resold  by  the  company,  because  they  did  not  want  it,  it  be- 
came again  subject  to  the  same  fetter  to  which  it  was  subject  when 
they  took  it,  and  they  could  only  sell  it  subject  to  that  fetter,  and 
a  person  taking  it  from  the  railway  company  acquired  no  better 
title  to  it,  and  no  right  to  use  it  in  any  other  way,  than  any  per- 
son would  have  had  who  had  bought  it  without  the  intervention 
of  the  railway  company.  Arriving  at  that  conclusion,  I  must  hold 
that  the  defendant  is  acting  in  express  violation  of  sect.  17  of  the 
Inclosure  Act,  and  therefore  I  am  bound  to  restrain  him  from  so 
using  the  land.  Of  course  I  cannot  grant  a  mandatory  injunction 
now. 


BxjENA  Vmta  OojjmY 

V. 

lowA  Falls  and  Siotjz  Otty  R  S.  Co. 

(112  Unitsd  States  BtporU,  166.) 

The  right  of  reyiew  of  the  official  acts  of  the  Commissioner  of  the  Ltad 
Office  conferred  upon  the  Secretary  of  the  Interior  by  generaV  laws  extends 
to  acts  of  the  Commissioner  under  the  act  of  March  6,  1872,  17  Stat.  87|  di- 
recting him  to  receive  and  examine  selections  of  swamp  lands  in  Iowa,  and 
allow  or  disallow  the  same. 

The  facts  in  this  case  do  not  estop  the  defendant  in  error  from  objecting 
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to  the  list  of  swamp  lands  in  Buena  Yista  County,  which  was  filed  by  the 
agent  of  the  county  in  the  office  of  the  Surveyor-'deneral  in  Iowa  in  accord- 
ance with  proyisions  of  a  law  of  that  State. 

This  suit  in  equity  was  commenced  by  the  plaintiff  in  error, 
who  was  plaintiff  below,  in  the  District  Court  of  Buena  Vista 
County,  in  the  State  of  Iowa,  for  the  purpose  of  establishing  its 
equitable  title  in  fee  simple  to  five  hunarea  and  fifty-three  forty- 
acre  tracts  of  land,  lying  within  its  limits,  and  seeking  a  convey- 
ance of  the  legal  title  thereto,  held  by  the  defendant. 

It  was  claimed  that  the  lands  in  question  were  granted  by  the 
Swamp-land  Act  of  September  28, 1850, 9  Stat.  519,  to  the  State  of 
Iowa ;  all  such  lands  having  been  granted  by  the  State  by  an  act 
passed  January  13,  1853,  to  the  counties  respectively  in  which  the 
same  were  situated. 

The  bill  of  complaint  further  alleged  as  follows : 

"  V.  That  each  and  every  parcel  of  said  lands  was  of  the  descrip- 
tion specified  in  said  act  of  Congress  at  the  date  of  the  passage 
thereoi ;  that  afterwards,  to  wit,  in  the  year  eighteen  hundred  and 
fifty-nine,  the  plaintiff  caused  a  list  of  said  lands  to  be  made  in 
legal  subdivisions  in  all  respects  in  accordance  with  the  require- 
ments of  the  said  act  of  Congress  and  the  rules  and  regulations  of 
the  General  Land  Office  of  the  United  States ;  that  the  said  list, 
with  the  proper  proof  thereunto  attached,  was  duly  filed  in  the 
office  of  tne  Secretary  of  State  of  the  State  of  Iowa  on  or  about 
the  first  day  of  January,  1860,  and  was  thereafter  duly  recorded  in 
the  ofiSce  of  the  register  of  the  State  land  office,  and  thereafter 
filed  in  the  office  of  the  Surveyor-General  of  the  United  States  for 
the  State  of  Iowa,  and  thereafter,  to  wit,  in  the  month  of  January, 
1866,  the  same  was  duly  filed  in  the  office  of  the  Commissioner  of 
the  General  Land  Office  of  the  United  States,  where  it  has  ever 
since  remained  on  file. 

'^  VI.  That  from  time  to  time,  since  the  filing  of  said  list  in  said 
last-mentioned  office,  the  plaintiff  has  applied  to  the  said  Commis- 
sioner of  the  General  Land  Office  to  examine  and  pass  upon  the 
sufficiency  thereof  and  to  allow  the  same ;  that  prior  to  the  7tn  day  of 
July,  1875,  it  was  wholly  unable  to  obtain  any  hearing  or  decision 
thereon.  That  the  defendant,  by  its  agents  and  attorneys,  appeared 
before  said  Commissioner  and  resisted  said  application,  and  the  said 
refusal  to  take  up  and  examine  said  list  was  wholly  by  reason  of 
defendant's  resistance  thereto  and  its  claim  to  said  lands.  That 
upon  the  day  last  aforesaid  the  said  Commissioner  decided  to  allow 
plaintiff's  said  list ;  that  defendant  appealed  from  said  decision  to 
the  Secretary  of  the  Interior,  who,  upon  the  30th  day  of  August, 
1876,  reversed  the  decision  of  said  Commissioner,  and  directed  him 
to  take  no  further  proceedings  upon  plaintiff's  application  for  the 
examination  and  allowance  oi  said  list. 

"  VII.  Plaintiff  further  says  that  upon  the  6th  day  of  July,  1871, 
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the  Governor  of  the  State  of  Iowa,  without  being  in  any  way  au- 
thorized 60  to  do,  issued  to  the  defendant  a  patent  for  a  part  of  said 
lands,  which  said  patent  is  now  of  record  in  the  office  oi  the  regis- 
ter of  the  land  office  of  the  said  State,  at  page  two  hundred  and 
fifty-two  of  record  ^  A,  Miscellaneous  Conveyances.'  That  on  the 
10th  day  of  August  of  said  year  he  issued  a  patent  to  said  defend- 
ant for  all  the  remaining  lands  aforesaid,  which  is  recorded  in  tlie 
book  aforesaid  at  page  two  hundred  and  eighty-three.  That  both 
of  said  patents  are  recorded  in  the  office  of  the  recorder  of  deeds 
for  said  county  of  Buena  Yista.  That  said  patents  are  a  clond 
upon  the  title  of  the  plaintiff,  and  wholly  prevent  it  from  makings 
sale  of  its  said  lands,  and  greatly  impair  the  value  of  its  property 
therein." 

The  defendant  claimed  title  to  the  lands  in  dispute  in  itself,  and 
denied  the  plaintiffs  equitable  title  and  the*  material  facts  upon 
which  it  was  based. 

The  defendant's  title  was  derived  through  a  grant  made  by  an 
act  of  Congress,  passed  May  15,  1856,  to  the  State  of  Iowa,  to  aid 
in  the  construction  of  certain  railroads,  which  was  accepted  by  the 
State  and  by  it  granted  to  a  company  whose  line  was  located 
through  Buena  Vista  County,  whereby  the  limits  of  the  grant  were 
determined  so  as  to  embrace  the  lands  described  in  the  plaintifPs 
petition.  Thereafter,  on  February  28,  1858,  the  same  were  certi- 
ned  by  the  Secretary  of  the  Interior  to  the  State  as  inuring  to  it 
under  said  grant,  and  Were  accepted  by  it  and  passed  by  subse- 
quent legislative  grants  from  the  State  to  the  defendant  in  error, 
to  whom  patents  for  the  land  were  issued  in  the  name  of  the  State 
by  the  governor.  It  was  not  denied,  however,  that  if  the  lands 
in  controversy  passed  by  the  swamp-land  grant  of  1850,  they  were 
excepted  out  ox  the  subsequent  railroad  grant,  which  is  the  foun- 
dation of  the  defendant's  title. 

The  terms  of  the  act  of  Congress  of  September  28, 1850,  granted 
to  the  several  States  within  which  they  were  situated  "  the  whole 
of  those  swamp  and  overflowed  lands,  made  thereby  unfit  for  cul- 
tivation, which  shall  remain  unsold  at  the  passage  of  this  act."  It 
was  thereby  made  the  duty  of  the  Secretary  of  the  Interior,  as  soon 
as  practicable  after  the  passage  of  the  act,  to  make  out  an  accurate 
list  and  plats  of  the  lands  described  as  aforesaid  and  transmit  the 
same  to  the  governor  of  the  State,  and  at  his  reauest  to  issue  a 
patent  to  the  State  therefor ;  but  "  in  making  out  a  list  and  plat  of 
the  land  aforesaid  all  legal  subdivisions,  the  greater  part  of  which 
is  wet  and  unfit  for  cultivation,  shall  be  included  in  said  list  and 
plat ;  but  when  the  greater  part  of  a  subdivision  is  not  of  that 
character,  the  whole  of  it  shall  be  excluded  therefrom."  The  legal 
subdivisions  contemplated  by  the  law  were  forty-acre  tracts. 

The  first  instructions  issued  by  the  Commissioner  of  the  Gren* 
eral  Land  OflSce  on  November  21,  1850,  in  execution  of  this  act 


DECISION  OP  LAND  COMMISSIONER— APPEAL.  181 

directed  the  Sarvejors-General  to  make  oat  lists  of  the  lands  in 
each  State  falling  within  the  description  of  the  grant,  based  upon 
the  notes  of  surveys  in  their  ofiSces,  provided  the  authorities  of  the 
States  were  willing  to  adopt  them ;  "  if  not,  and  those  authorities 
famish  yon  satisfactory  evidence  that  any  lands  are  of  the  character 
embraced  by  the  grant,  you  will  so  report  them."  Provision  was 
made  for  surveys  to  be  made  to  determine  the  boundaries  of  the 
dwamp  or  overflowed  lands,  where  the  State  authorities  concluded 
to  have  them  made,  and  it  was  added  that  '^  the  affidavits  of  the 
county  surveyor,  and  other  respectable  persons,  that  they  under- 
stand and  have  examined  the  lines,  and  tnat  the  lands  bounded  by 
lines  thus  examined,  and  particularly  designated  in  the  affidavit,  are 
of  the  character  embraced  by  the  law,  should  be  sufficient.  The 
line  or  boundary  of  the  overflow  that  renders  the  land  unfit  for 
regular  cultivation  *may  be  adopted  as  that  which  regulates  the 
grant."  The  lists  were  to  be  made  out  on  forms  prescribed  for  that 
purpose,  and  transmitted  to  the  department,  the  lands  selected  re- 
served from  sale,  and  the  selections,  when  approved  by  the  Secre- 
tary of  the  Interior,  were  directed  to  be  entered  by  the  register  as 
granted  to  the  State. 

The  State  of  Iowa  adopted  the  alternative  of  making  its  own 
designations  of  lands,  claimed  by  it  as  corresponding  to  the  descrip- 
tion of  the  grant,  and  passed,  at  different  times,  laws  directing  by 
whom  they  should  be  made.  A  statute  of  1853  required  a  full  and 
complete  return  of  the  examination  and  survey  ox  the  swamp  and 
overaowed  lands,  when  completed  by  the  county  surveyor  or  other 
person  appointed  for  that  purpose,  to  be  forwarded  to  the  Secretary 
of  State,  whose  duty  it  was  to  report  the  same  to  the  Surveyor- 
General. 

A  subsequent  statute,  passed  January  25, 1855,  authorized  the 
governor  to  adopt  such  measures  as  to  him  might  seem  expedient 
to  provide  for  the  selection  of  the  swamp  lands  of  the  State,  and  to 
secure  the  title  thereto.  The  governor  accordingly  issued  circulars, 
one  in  1855  and  one  in  1858.  to  the  county  iudge  of  the  several 
oounties,  requesting  the  selection  to  be  made  in  his  county  by  the 
county  surveyor  or  other  agent,  the  lists  thereof  to  be  forwarded  to 
the  Surveyor-General  or  to  the  Secretary  of  State  of  Iowa,  to  be  by 
him  forwarded  to  the  proper  department  for  recognition  and  ap- 

Sroval.  The  act  of  January  13, 1853,  was  carried  into  the  Revised 
tatutes  of  the  State  of  1860,  as  follows : 
"  Section  927.  In  all  those  counties  where  the  county  surveyor 
has  made  no  examinations  and  reports  of  the  swamp  lands  within 
his  county,  in  compliance  with  the  instructions  from  the  governor, 
the  county  court  fehall,  at  the  next  regular  term  thereof,  after  the 
taking  effect  of  this  act,  appoint  some  competent  person,  who  shall, 
as  soon  as  may  be  thereafter,  after  having  been  duly  sworn  for  that 
purpose,  proceed  to  examine  said  lands  and  make  due  reports  and 
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plats,  upon  which  the  topography  of  the  country  shall  be  carefnllj 
noted,  and  the  places  wnere  drains  or  levees  ought  to  be  made 
marked  on  said  plats,  to  the  county  courts  respectively,  which 
courts  shall  transmit  to  the  proper  officers  lists  ox  all  said  swamp 
lands  in  each  of  the  counties,  in  order  to  procure  the  proper  recog- 
nition of  the  same  on  the  part  of  the  United  States,  which  lists, 
after  an  acknowledgment  of  the  same  by  the  general  ^vemment, 
shall  be  recorded  in  a  well-bound  book  provided  for  that  purpose, 
and  filed  among  the  records  of  the  county  court." 

On  the  triaiof  the  cause  in  the  district  court  of  Baena  Yista 
county,  the  plaintiff  offered  in  evidence  a  paper,  claimed  to  be  a 
certified  copy  of  plaintiff's  list  of  swamp-land  selections  and  accom- 
panying proofs.  It  was  headed  "  A  list  of  the  swamp  and  over- 
nowed  lands  situated  in  the  county  of  Bnena  Yista  and  State  of 
Iowa."  Then  followed  a  list  containing  a  description,  among  otlierg, 
of  all  the  lands  described  in  the  plaintiff's  original  petition  or  com- 
plaint. To  this  were  annexed  affidavits  by  George  S.  Ringland, 
W .  H.  Hait,  and  Zachariah  Tucker,  stating  that,  having  been  ap- 
pointed by  the  county  judge  of  Buena  Vista  county  to  select  the 
swamp  and  overflowed  lands  in  said  county,  "  do  solemnly  swear 
that  we  understand  and  have  examined  the  lines  bounding  each  of 
the  tracts  of  land  particularly  designated  in  the  foregoing  list,  and 
we  do  further  solemnly  swear  that  the  greater  part  of  each  and 
every  forty-acre  tract  or  smallest  legal  sulxli  vision  therein  named 
is  swamp  and  overflowed  land,  and  of  the  character  embraced  in 
the  act  of  Congress  approved  the  28th  day  of  September,  1850.'' 
And  then  appeared  the  following : 

"  State  of  Iowa,     )      , 
Black  Hawk  County,  f  **- 

"  I,  J.  W.  Tucker,  late  county  judge  of  Buena  Vista  county,  in 
the  State  of  Iowa,  do  solemnly  swear  that  George  S.  Eingfand, 
Zachariah  Tucker,  and  W.  H.  Hait  were  duly  appointed  by  me 
while  county  judge  of  said  countv  of  said  Buena  Yista  as  agents  \fi 
select  the  swamp  and  overflowed  lands  in  Buena  Vista  county  afore- 
said, and  that  the  agents  aforesaid  are  reliable  and  responsible  men; 
and  I  do  further  swear  that  the  within  is  the  original  report  of  said 
agents,  and  that  the  correctness  of  the  report  has  been  sworn  to  bj 
the  said  agents,  as  will  moi*e  fully  appear  by  the  aflidavits  hereto 
attached ;  tl)e  reason  that  I  do  not  certify  said  report  is  that  since 
employing  said  agents  I  have  removed  from  said  county  of  Bnena 
Vista  to  me  county  of  Black  Hawk,  in  said  State ;  so  help  me  God. 

"J.  W,  Tuckir" 

"  Sworn  to  and  subscribed  before  me  this  26th  day  of  December, 
A.D.  1869.    Witness,  J.  B.  Severance,  clerk  of  the  District  Conrt 
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of  Black  Hawk  county,  Iowa,  and  the  seal  of  said  court  affixed  this 
26th  daj  of  December,  a.d.  1859,  in  said  county  and  State. 

"  State  of  Iowa,  State  Land  Office. 
"  I  hereby  certify  that  the  foregoing  report  of  the  swamp-land 
selections  in  Bnena  Yista  county  is  recorded  in  this  office  in  book 
^  B,'   pages  one  hundred  and  ninety-three  to  two  hundred  and 
twenty-eight,  inclusive. 

"  J.  B.  MiLLEB,  Begister.^^ 

The  introduction  of  this  paper  as  evidence  was  objected  to  by 
the  defendant  below  on  the  several  grounds  that  tlie  persons  ap- 
pearing to  have  made  the  selections  had  not  been  appointed  by  the 
county  cpurt  of  Buena  Yista  county;  that  there  were  no  plats 
accompanying  it ;  that  there  was  no  evidence  of  the  appointment 
of  the  persons  claiming  to  have  examined  the  lands ;  that  the  affi- 
davit of  J.  W.  Tucker  was  not  verified,  and  was  not  competent 
evidence  of  the  facts  it  recites ;  that  it  was  not  shown  that  the  said 
selections  were  ever  filed  in  the  proper  offices  or  were  ever  ap- 
proved by  any  officer  of  the  State  of  Iowa  or  of  the  United  States. 

The  paper,  however,  notwithstanding  these  objections,  was  re- 
ceived in  evidence ;  but  no  other  proof  was  offered  by  the  plaintiff 
that  the  lands  in  controversy  were  in  fact  swamp  or  overflowed 
lands,  so  as  to  be  unfit  for  cnltivation  within  the  description  of  the 
act  of  Congress  of  September  28, 1850,  at  the  date  of  its  passage. 

The  district  court  rendered  a  judgment  in  favor  of  the  plaintiffs, 
and  the  whole  case,  upon  the  evidence,  reduced  to  writing  and  em- 
bodied in  the  record,  was  taken  by  appeal  to  the  Supreme  Court  of 
the  State. 

That  court  reversed  the  judgment  of  the  district  court,  on  the 
ground  that  the  list  of  lands  on  which  it  was  based  was  improperly 
admitted  in  evidence,  and  rendered  a  judgment  in  favor  of  the 
defendant,  dismissing  the  plain  tiff^s  petition. 

To  reverse  that  judgment  this  writ  of  error  was  prosecuted. 

Odufihd  Pa/rsons  for  plaintiff  in  error. 

JSl  jE.  Bailey  for  defendant  in  error. 

Matthews,  J. — ^The  grounds  on  which  the  Supreme  Court  of 
Iowa  proceeded  are  stated  in  its  opinion,  reported  m  55  Iowa,  157, 
as  follows : 

"  We  think  the  evidence  incompetent  upon  several  pounds.  Sec- 
tion 939  of  the  revision  requires  that  the  agent  shall  be  ap- 
¥>inted  by  the  county  court  at  a  regular  term  thereof. 
he  proper  evidence  of  the  appointment  is  the  production  of  the  re- 
cord of  the  county  court.  If  no  record  was  made,  or  it  has  been  lost, 
the  written  appointment  of  the  agent  shonld  be  produced.  If  that 
is  not  available,  and  parol  evidence  of  the  fact  is  proper,  the  evl- 
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dence  should  be  the  testimony  of  witnesses  subject  to  cross-exami' 
nation,  and  not  the  mere  expa/rte  affidavit  of  the  person  making  the 
appointment.  This  section  does  not  provide  that  the  lists  so  made 
shall  be  evidence  of  any  fact.  They  are  anthorized  to  be  made 
merely  for  the  purpose  of  procuring  the  proper  recognition  of  the 
same  on  the  part  of  the  United  States,  and  are  in  the  nature  of  a 
claim  or  demand.  The  h'sts  are  required  to  be  transmitted  by  tlie 
county  court  to  the  proper  officere  for  approval.  The  reguhitions 
and  instructions  of  tne  department  show  that  this  person  is  the 
Surveyor-General.  There  is  no  proof  that  the  list  in  question  was 
ever  transmitted  to  the  Surveyor-General,  or  that  he  ever  had  any 
opportunity  of  passing  upon  it.  It  is  not  shown  that  this  list  ever 
came  into  the  poissession  of  the  Commissioner  of  the  General  Land 
Office  or  of  the  Secretary  of  the  Interior,  or  that  its  correctness  or 
validity  was  at  any  time  recognized  by  any  department  of  the  gov- 
ernment. It  is  true  the  Surveyor-General,  under  instructions  from 
his  department  oi  the  government,  submitted  forms  of  proof ;  but 
his  instructions  required  that  the  proofs  made  should  be  transmitted 
to  his  office  for  approval,  and  to  aid  him  in  making  up  the  lists  of 
lands  embraced  in  the  grant,  which  is  not  shown  by  the  evidence 
to  have  been  done.  So  far  as  the  evidence  shows^  the  list  consti- 
tutes no  more  than  the  claim  of  Buena  Vista  county,  which  has 
never  been  recognized,  approved,  or  allowed  by  any  department  of 
the  gavernment.  That  it  is  exceedingly  inaccurate  ana  unreliable 
is  evidenced  by  the  fact  that,  while  it  embraces  551  tracts,  the  de- 
fendant established  affirmatively  and  satisfactorily  that  398  of  tliem 
were  high  and  dry,  and  fit  for  cultivation." 

In  opposition  to  this  conclusion,  it  is  now  claimed  by  the  plain- 
tiff in  error  that  the  list  of  land  in  question  was  not  only  erro- 
neously ruled  out  as  incompetent  evidence,  but  that  it  ought  to  have 
been  accepted  as  sufficient  and  conclusive  proof  that  the  lands  em- 
braced in  it  were  within  the  grant  of  swamp  and  overflowed  lands, 
thus  establishing  the  title  of  the  plaintiff  in  error. 

This  proposition  is  supposed  to  be  supported  by  facts  connected 
with  the  history  of  this  list,  and  the  mode  in  which  it  has  been 
dealt  with  by  the  State  authorities,  the  General  i^and  Office,  and 
the  representatives  of  the  defendant  in  error,  whereby  it  is  alleged 
FAcn.  an  estoppel  has  arisen  against  the  last  named  to  deny 

the  legal  effect  claimed  for  it.  These  facts  appear  in  official  cor- 
respondence and  documents  which  were  admitted  in  evidence, 
showing  the  various  efforts  made  on  behalf  of  the  county  to  obtain 
a  recognition  of  its  claim  by  the  Interior  Department  and  the  de- 
cisions of  that  department  ^hich  resulted  in  their  failure. 

It  thus  appears  that  a  list  of  selections  for  Buena  Yista  county 
was  delivered  to  the  Surveyor-General,  but  not  filed  by  him  in  the 
General  Land  Office,  but  was  rejected  because  the  lands  were  not 
both  swamp   and  ovei-flowed,  tlie  Commissioner  of  the  Public 
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Lands  having  issned  instructions  that  no  lands  came  within  the 
grant  except  such  as  were  both  swamp  and  overflowed.  This  niling 
of  the  Commissioner,  however,  was  reversed  by  the  Secretary, 
September  15,  1860.  The  Baena  Yista  list  remained  in  the  ofSce 
of  the  Surveyor-General,  without  further  action  thereon,  until  that 
office,  in  1866,  was  abolished,  when,  with  all  other  lists  remaining 
there,  it  was  removed  to  the  General  Land  Office.  In  1869  an 
application  was  made  by  an  agent  of  the  State  to  the  Commis- 
sioner of  the  Land  Office  to  confirm  the  selections  according  to 
this  list,  which  application  was  rejected  on  the  ground  "  that  the 
established  method  of  making  swamp  selections  was  through  the 
Surveyor-General,  and  that  the  list  in  question  was  never  reported 
by  him,  but  came  before  this  office  by  the  removal  of  the  archives 
oi  the  Surveyor-General's  office ;  that  to  receive  them  now  would 
be  in  the  nature  of  new  selections,  from  which  we  are  barred  by 
the  limitations  of  the  act  of  March  12, 1860, 12  Stat.  3."  That  act 
required  that  all  selections  to  be  made  thereafter  from  lands  already 
surveyed  under  the  act  of  September  28,  1850,  should  be  made 
within  two  years  from  the  adjournment  of  the  legislature  of  the 
State  at  its  next  session  after  the  date  of  the  act.  Upon  appeal 
to  the  Secretary  of  the  Interior,  this  decision  of  the  Commissioner 
was  affirmed,  October  23,  1871.  On  March  5,  1872,  an  act  of 
Congress  took  effect,  17  Stat.  37,  which  enacted  ^*  that  the  Com- 
missioner of  the  General  Land  Office  is  hereby  authorized  and  re- 
iuired  to  receive  and  examine  the  selections  of  swamp  lands  in 
lucas,  O'Brien,  Dickinson,  and  such  other  counties  in  the  State  of 
Iowa  as  formerly  presented  their  selections  to  the  Survevor-Gen- 
eral  of  the  district  including  that  State,  and  allow  or  disallow  said 
selections  and  indemnity  provided  for  according  to  the  acts  of 
Congress  in  force  touching  the  same  at  the  time  such  selections 
were  made,  without  prejudice  to  legal  entries  and  rights  of  bona. 
fide  settlers  under  the  homestead  or  preemption  laws  of  the  United 
States  at  the  date  of  this  act." 

An  application  was.  made  under  this  act,  on  April  21,  1876,  to 
the  Commissioner  of  the  General  Land  Office  to  adjust  the  claims 
of  the  county  for  swamp  lands  on  the  basis  of  its  lists  theretofore 
filed.  Upon  this  application  the  Commissioner,  on  July  7,  1875, 
notified  the  railroad  companies,  to  which  in  the  mean  time  the 
lands  in  question  had  been  certified  as  embraced  in  the  grant  to 
them,  that  his  office  had  no  riffht  to  refuse  to  make  the  investiga* 
tion  asked  for  "  in  regard  to  tne  swampy  character  of  these  lands, 
and  if  any  of  them  are  found,  on  examination,  to  be  of  the  descrip- 
tion of  lands  granted  to  the  State  as  swamp  and  overflowed  lands, 
it  will  be  the  duty  of  the  department  to  cause  the  same  to  be 
certified,  and,  on  the  request  ot  the  governor,  patented  to  the  State 
as  such."  An  appeal  was  taken  from  this  decision  of  the  Com- 
missioner to  the  Secretary  of  the  Interior,  on  the  ground  that  the 
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subject-matter  of  the  proceeding,  so  far  as  it  related  to  lands  already 
certified  to  the  railroad  companies,  had  passed  from  the  jurisdictitm 
of  the  department.  On  August  24, 1676,  the  Acting  Secretary  of 
the  Interior  sustained  the  appeal  and  reversed  the  decision  of  the 
Commissioner,  being  of  opinion  that  no  examination  or  certificatioa 
of  the  lands  in  question  should  be  made. 

Upon  this  recital  of  the  proceeding  in  the  General  Land  Office 
it  is  claimed  for  the  plaintiff  in  error : 

1.  That  by  the  terms  of  the  act  of  March  5,  1872,  the  decision 
of  the  Commissioner  was  intended  to  be  final,  from  which  no  appeal 
would  lie  to  the  Secretary. 

But  there  is  nothing  in  the  act  which  alters  the  relation  between 
the  two  officers  as  otnerwise  established,  or  puts  the  decisions  of 
the  Commissioner,  under  that  act,  upon  a  footing  different  from 
BwAMFT^  LAHD.  his  othcr  decisions.  And  if  there  were  it  would  make 
ooMUBsioinn  no  difference,  for  the  only  decision  made  was  that  the 
APPEAL  un  TO  State  of  Iowa  was  entitled  to  the  examination  of  the 
iMTBiuoB.  question  as  to  the  lands  claimed  for  Buena  Yista  countYr 

whether  they  Were  not  swamp  and  overflowed  lands.  But  he  did 
not,  in  fact,  enter  upou  the  examination,  and  made  no  decision  a& 
to  the  character  of  the  lands.  The  statement  casually  made  in  the 
letter  of  the  Commissioner  that  the  State  had  lon^  since  claimed 
the  lands  as  swamp  lands,  and  iurnieihed  pri^n^/aoie  evidence  that 
they  wei'e  of  that  character,  certainly  has  no  value,  either  as  evi- 
dence or  adjudication,  especially  as  he  immediately  adds  that  "thk 
claim  has  not  vet  been  examined  by  this  office,  and  until  it  is  so 
examined  and  either  rejected  or  approved,  the  duty  of  this  de- 
partment is  not  performed." 

2.  It  is  further  claimed  by  the  plaintiff  in  error  that  the  defend- 
ant, having  notice  of  its  application  to  the  Land  Department  of  its 
claim,  based  upon  the  list  m  question,  and  having  objected  to  its 
consideration  solely  on  the  ground  that  the  department  had  no 
jurisdiction  to  entertain  it,  which  objection  prevailed,  is  now 
estopped  from  making  in  any  other  form  any  other  objection  to 
the  list  itself,  or  to  the  character  of  tlie  lands  described  in  it 

But  this  claim  is  equally  without  foundation.  The  defendantio 
error,  if  it  could  be  considered  as  a  party  to  the  proceeding  in  the 
Land  Office,  contested  its  jurisdiction,  as  it  had  the  right  to  do; 

and,  havin£r  prevailed  on  that  point,  cannot  be  charged 
OF  WART  OF  with  waiving  other  objections  it  was  not  called  on  to 
DOBsiTOT  WAITS  makc.     If  the  department  had  decided  to  entertain  the 

claim,  the  inquiry  would  have  been  open,  upon  oti- 
dence  from  both  parties,  as  to  the  actual  dliaracter  of  the  lands  in 
question  at  the  date  of  the  swamp-land  grant  of  September  2$) 
1850,  and  the  department  would,  in  that  event,  have  decided  the 
question  of  fact  according  to  the  weight  of  the  evidence  adduced 
by  both  parties  bearing  upon  it. 
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The  veiy  theory  of  the  case  of  the  plaintiflE  in  error  is  that,  be- 
cause the  oflScers  of  the  Land  Department  have  neglected  or  refused 
to  perform  their  daty  in  determining  the  question  of  fact  on  which 
the  validity  of  its  ckim  depends,  it  has  an  equity  to  require  the 
investigation  to  be  made  in  a  court  of  justice,  which  ought  to  have 
been  made  by  them;  so  that  if,  in  point  of  fact,  the  lands  claimed 
^poesed  under  the  terms  of  the  grant,  the  legal  title  wrongfully 
granted  to  the  defendant  may  be  decreed  to  it.     According  to  the 
principle  stated  in  the  case  of  the  Bailroad  Co.  v.  Smith,  9  Wall.  95, 
the  same  evidence  which  might  have  been  required  in  the  Land 
Office  woald  ,be  necessary  to  establish  the  plaintiff's  claim  in  a  court 
of  equity,  which  would  not  decree  the  defendant  to  convey  to  the 
plaintiff  the  legal  title,  unless  clearly  satisfied,  by  full  proof  of  the 
disputed  fact,  tnat  the  lands  in  controversy  were  swamp  and  over- 
flowed lands  at  the  date  of  the  act  Congress  of  September  28,  1850. 
The   plaintiff  in  error  did  not  choose  to  go  into  a  trial  of  that 
issue,  and  rested  its  case  simply  upon  the  list  purporting  to  be  the 
selection  on  behalf  of  the  county,  of  its  swamp  and  overflowed 
lands.     That  instrument  had  no  value  as  evidence,  as  to  the  only 
matter  in  issue,  for  the  reasons  given  by  the  Supreme  Court  of 
Iowa. 

Other  errors  are  assigned  upon  the  record,  relating,  however,  to 
matters  of  pleading  and  practice  under  the  laws  of  the  State  which, 
as  they  involve  no  federal  question,  are  not  proper  for  our  consid- 
eration. 

The  judgment  of  the  Supreme  Court  of  Iowa  is  accordingly 
affirmed. 

Swamp  Lands. — See  note  to  Memphis  &  St.  Louis  R.  R.  Go.  «.  Loftus,  IB 
Ant  &  £ng.  R  R.  Gas.  880  ;  and  note  to  Cedar  Rapids  &  M.  R.  R.  Co.  v. 
Jewell,  Id  Am.  &  Eng.  R.  R.  Gas.  281. 


SoiTTHIERN  FaOIVIO  S.   H.   Co. 
MoCuSKEB* 

(Adwmee  Ooie,  (kUi{famia,    May  25,  1885.) 

In  an  action  to  quiet  title  based  on  a  patent  purporting  to  have  been  is 

sued  in  pursuance  of  the  grant  of  Conffress  to  the  Southern  Pacific  R.  R.  Co.. 

it  \m  competent  for  the  defendant  to  show  that  the  land  included  in  it  was 

swamp  and  overflowed  land,  and  therefore  excepted  from  the  Congressional 

grant. 

« 

Appbal  from  a  judgment  of  the  superior  court  of  Monterey 
oonnty,  entered  in  favor  of  the  plaintiff,  and  from  an  order  denying 
the  defendant  a  new  trial.    The  opinion  states  the  facts. 


{ 

( 
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A.  S.  Ktttredge  for  the  appellant. 

John  A.  Wright  and  Wrigkt  dk  Cormac  for  the  respondent 

Boss,  J. — If  in  an  action  of  ejectment,  based  on  a  patent  pur- 
porting to  have  been  issued  in  pnrsnance  of  the  grant  by  Congress 
to  the  railroad  company,  it  is  competent  for  the  defendant  to 
attack  the  validity  of  the  patent  on  the  gronnd  that  the  land  em- 
braced in  it  was  included  within  the  exterior  limits  of  a  tract  of 
land  claimed  as  a  Mexican  grant  and  therefore  excepted  from  the 
Concessional  grant,  as  was  held  by  a  majority  of  this  oonrt  in 
McDiughlin  u^eid,  reported  in  63  Cal.  208,  it  is  (y)mpetent  in 
an  action  to  quiet  title  based  on  a  similar  patent,  for  the  aefendant 
to  show  that  the  land  included  in  it  was  swamp  and  overflowed 
land,  and  therefore  excepted  from  the  Congressional  grant.  In 
the  case  at  bar  it  was  admitted  by  the  respective  parties  that  over 
one  half  of  each  governmental  subdivision  of  the  land  in  contro- 
versy was,  and  always  has  been,  swamp  and  overflowed  land  uid 
thereby  rendered  unfit  for  cultivation.  The  case  of  McLaughlin 
V.  Heid  is  bindinj^  on  us,  and,  on  the  authority  of  that  case^  we 
must  reverse  the  judgment  and  order  of  the  court  below. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new  trial 

McKiNSTBY,  J.,  concurred  in  the  judgment. 

MgEee,  J.,  concurred. 

Bee  note  to  Boena  Vista  County  «.  Iowa  Falls  &  Sioux  City  R.  R  Co.,  tvfin. 


ADikMB  Comnr 


V. 
BUBLINOTON  AND  MiSSOUBI  B.  B.  Co.  et  al. 

(112  U.  8.  lUp.  128.) 

To  ffive  tlie  Supreme  Court  of  the  United  States  jurisdiction  of  a  writ  of 
error  for  the  reyiew  of  the  judgment  of  a  State  court,  it  must  anpearaflnnft- 
tiyely,  not  only  that  a  federal  question  was  raised  and  presentea  for  deaa^ 
to  the  highest  court  of  the  State  having  jurisdiction,  but  that  it  was  decided, 
or  that  its  decision  was  necessary  to  the  judgment  that  was  rendered. 

The  question  of  estoppel,  as  urged  against  a  county  which  has  failed  fflpofl 
1861  to  show  acta  of  ownership  of  land  in  dispute,  although  the  originid  title 
to  the  land  was  derived  by  the  county  through  grant  by  congress,  is  not  i 
'federal  question. 

In  error  to  the  Supreme  Court  of  the  State  of  Iowa, 
i^.  M.  Davis  and  Oeo.  G.  Wright  for  plaintiff  in  error. 
S.  SheUabarg&ry  J.  M.  Wilson,  and  T.  M.  Stuart  for  defendant 
in  error. 
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WArrE,  C.  J. — This  is  a  suit  in  equity  brought  bvAdams  county, 
Iowa,  the  plaintiff  in  error,  on  the  twenty-third  of  JDecember,  1869, 
against   the  Burlington  &  Missouri  Biver  R.  B.  Co.,  ia  a  State 
court  of  Iowa,  to  quiet  its  title  to  66  40-acre  lots  of  land.     The 
county  asserts  title  under  the  swamp-land  act  of  September  28, 1850 
(9  St.  519,  c.  84),  and  the  railroad  company  under  the  Iowa  laud- 
grant  act  of  May  15,  1856  (11  St.  9,  c.  28).     The  paom. 
company  in  its  answer  denied  the  title  of  the  county,  on  the  ground 
that  the  lands  were  not  swamp  lands  within  the  meaning  of  the 
Bwamp-land  act,  and  took  issue  on  every  material  averment  of  fact 
in  the  bill  to  support  a  title  under  that  act.     It  then  set  up  its  own 
title  under  the  land-grant  act.     The  petition  averred  a  selection  of 
the  lands  in  dispute,  as  swamp  lands,  by  Walter  Trippett,  county 
surveyor  of  the  county,  under  the  authority  of  the  secretarv  of  the 
interior  and  commissioner  of  the  general  land  office,  as  well  as  the 
ffo\rernot*  and  legislature  of  Iowa,  and  the  report  thereof,  in  due 
lorm,  to  the  commissioner  of   the  general  land  office,  on  the 
thirtieth  of  September,  1854.     On  account  of  this  selection  and 
report  it  was  claimed  that  the  right  of  the  State  to  a  patent  for  the 
lands  selected  was  perfected  by  the  act  of  March  3,  1857,  c.  117 
(11  St.  251).     The  railroad  company  filed  an  answer  in  the  nature 
of  a  cross-bill  asking  for  affirmative  relief  on  the  following  facts : 
"Petitioner  further  states  that  on  the  twenty-fifth  day  of  October, 
1861,  the  claim  or  right  of  said  plaintiff  to  said  lands  under  and  by 
virtue  of  said  pretended  selection  of  said  Trippett  was  submitted 
to  the  commissioner  of  the  general  land  office  for  final  adjudica- 
tion, and  defendant  appeared  before  said  commissioner  and  re- 
sisted the  claims  of  said  plaintiff  to  said  lands,  and  asserted  its 
rights  thereto  as  lands  granted  to  the  State  of  Iowa  for  railroad 
parposes,  and  said  commissioner,  after  full  and  careful  examination 
of  plaintiff's  claim,  rejected  the  same  as  fraudulent  and  unfounded, 
ana  afterwards,  on  the  twenty-fifth  of  October,  1862,  said  com- 
missioner certified  and  conveyed  said  lands  to  the  State  of  Iowa 
for  raOroad  purposes,   under  and  in  pursuance  of  act  of  Con- 
gress of  date  of  May  15,  1856,  .  .  .  and  that  on  the day  of 

; ^the  said  state  certified  and  conveyed  the  same  to  defendant 

•  in  pursuance  of  the  said  act  of  the  legislature  of  the  said  State  of 

• — ■,  date  of ,  1856.  .  .  .  Defendant  here  avers  the  fact  to 

be  that  the  said  plaintiff,  well  knowing  that  her  claims  to  said 
lands  were  fraudulent  and  unfounded,  did,  upon  the  said  decision 
of  the  said  commissioner  against  her,  voluntarily  abandon  all  claim, 
Tight,  or  interest  in  said  lands,  and  has,  since  the  date  of  such  de- 
cision, and  up  to  the  time  of  the  commencement  of  this  suit,  recog- 
nized and  treated  defendant  as  the  owner  of  said  lands ;  that  the 
said  county  of  Adams,  since  the  twenty-fifth  day  of  October,  1861, 
bas,  by  numerous  and  repeated  acts,  not  only  abandoned  all  claims 
to  said  landS)  but  has  recognized,  treated,  and  acknowledged  the 
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same  to  belong  to  defendant ;  that  since  the  date  of  said  decision 
said  county  has  regalarlj  each  year  (np  to  and  including  the  year 
1871)  listed  and  assessed  said  lands  as  the  land  of  the  defendant, 
and  has,  since  the  date  aforesaid,  regularly  levied  and  collected 
taxes  thereon  from  defendant.  That  the  taxes  thus  levied  and  col- 
lected on  said  lands  from  defendant  since  the  twenty-fifth  day  of 
October,  1861,  would,  with  the  legal  interest  thereon,  amount  to 
about  ten  thousand  dollars.  That  prior  to  the  twenty-fifth  of  Oc- 
tober, 1861,  the  county  had  assumed  to  contract  portions  of  said 
land  to  certain  individuals  under  the  pre-emption  laws,  and  some 
of  said  pre-emptors  had  taken  possession  of  said  land,  and  made 
valuable  improvements  thereon,  out  that  plaintiff,  after  that  date, 
ceased  to  take  any  further  notice  or  control  of  said  land,  or  attempt 
in  any  manner  to  fulfil  their  said  agreement  with  said  pre^mptors; 
and  relying  upon  their  title  to  said  lands,  and  having  every  reason 
to  believe,  from  the  acts  and  conduct  of  the  plaintin,  that  she  bad 
acquiesced  in  the  decision  of  said  commissioner,  and  abandoned  all 
claim  to  said  lands,  defendant  contracted  with  said  pre-emptors, 
and  with  the  knowledge  of  the  plaintiff,  and  without  any  objec- 
tions being  made  by  said  plaintiff,  defendant  sold  and  conveyed  by 
warranty  deed  parcels  of  said  land  aforesaid,  and  defendant  after- 
wards, and  before  the  commencement  of  this  suit,  sold  and  con- 
veyed by  warranty  deed  these  portions  of  said  land  to  different 
persons,  many  of  whom  are  now,  and  for  the  last  six  years  bare 
been,  in  the  actual  possession  of  the  same,  and  have  made  valuable 
improvements  thereon.  That  on  the  seventeenth  day  of  Jane, 
1869,  the  said  plaintiff,  for  the  purpose  of  inducing  defendant  to 
bring  said  lands  into  market,  made  and  entered  into  a  written  con- 
tract whereby  she  expressly  recognized  defendant's  ownership  of 
said  lands,  and  agreed,  in  consideration  of  defendant's  bringing 
said  lands  into  market,  and  selling  the  same  to  settlers,  to  remit  a 
portion  of  the  taxes  that  she  had  levied  thereon,  and  defendant 
then  and  there  paid  to  said  county  the  sum  of  ten  thousand  dolkn 
as  taxes  on  certain  lands,  includingthe  land  in  controversy. 

The  prayer  was  ^^  that  plaintiff's  bill  may  be  dismissed,  and 
that  defendant  have  and  obtain  a  decree  and  judgment  quieting 
their  title  to  said  lands,  and  for  cost  of  this  case ;"  and,  if  the  title 
of  the  defendant  was  not  sustained,  that  there  might  be  a  judgment 
in  favor  of  the  defendant  and  against  the  county  for  the  taxes  that 
have  been  paid  on  the  land.  Under  these  pleadings  testimony  was 
taken,  and  the  cause  heard  in  the  court  of  original  jnrisdiction, 
where,  on  the  eighth  of  May,  1878,  a  decree  was  rendered  dismio- 
ing  the  plain tiff^s  bill,  and  '^finding  that  the  allegations  of  de- 
fendant's cross-bill  are  true,  and  that  the  defendant  is  entitled  to 
the  relief  prayed  for;  that  the  lands  in  controversy  .  .  .  were 
duly  certified  to  the  defendant  as  land  inuring  to  it,  as  alleged  in 
the  cross-bill ;  that  the  defendant  became  thereby  the  legal  owner 
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of  said  lands,  as  alleged  in  the  cross-bill ;  and  that  plaintifE  has, 
since  1862,  recognized  and  treated  said  defendant  as  tne  owner  of 
said  land,  as  alleged  in  said  cross-bill ;  and  plaintifE  is  now,  by  such 
acts  and  conduct,  estopped  from  claiming  the  same  or  denying  tlic 
defendant's  title  thereto."    Upon  this  Unding  the  decree  estab- 
lished the  title  of  the  company  and  quieted  it  as  against  the  claim 
of  the  county.     From   tiiis  decree  an  appeal  was  taken  to  the 
supreme    court    of  the  State,  where,  on    the  twenty-fourth  of 
October,  1879,  it  was  affirmed.     Thereupon  the  county  presented 
to  the  chief  justice  of  the  supreme  court  a  petition  for  uie  allow- 
ance of  a  writ  of  error  to  this  court.     In  this  petition  it  was  stated 
that ''  in  the  pleadings,  record,  judgment,  and  decree  .  .  .  there 
were  drawn  m  question  the  right^'   of    the  county  under  the 
swamp-land  act  and  the  act  of  March  3,  1857,  as  well  as  the  con- 
struction of  the  acts  making  the  railroad  grant,  and  that  the  decision 
was  against  the  right  claimed  by  the  county.     In  his  certificate  of 
the  allowance  of  tne  writ  the  chief  justice  stated  that  he  found 
from  the  record  that  the  ^^  facts  stated  in  the  petition  are  true." 

The  case  was  several  times  considered  by  the  supreme  court 
before  the  final  judgment  of  affirmance  was  rendered,  and  the 
record  contains  four  opinions,  filed  at  different  times  in  the  course 
of  the  proceeding,  from  which  it  appears,  in  the  most  positive 
manner,  that  the  decision  of  the  cause  m  favor  of  the  company  was 
placed  entirely  on  the  ground  of  estoppel,  as  set  up  in  the  cross- 
oill.  The  original  title  of  the  county  is  nowhere,  in  _ 
any  of  the  opinions,  disputed  or  denied.  A  motion  is  fbdual  btat- 
made  to  dismiss  the  writ  to  this  court  iosr  want  of  juris-  pumas  oonrnx-^ 
diction,  on  the  ground  that  no  federal  question  is  in-  "^^ 
volved.  To  give  us  jurisdiction  of  a  writ  of  error  for  the  review 
of  the  judgment  of  a  State  court,  it  must  appear  affirmatively,  not 
only  that  a  federal  question  was  raised  and  presented  for  decision 
to  the  highest  court  of  the  State  having  jurisdiction,  but  that  it 
was  decided,  or  that  its  decision  was  necessary  to  the  judgment 
that  was  rendered.  The  cases  to  this  effect  are  numerous.  Mur- 
dock  V.  Memphis,  20  Wall.  590,  636 ;  Chouteau  v.  Gibson,  111 
U.  S.  200.  This  record  shows  that  there  were  two  questions  pre- 
BButed  by  the  pleadings,  to  wit :  (1)  Whether  the  county  acquired 
a  title  in  canity  to  the  lands  in  dispute  under  the  operation  of  the 
8wamp.land  act,  supplemented  as  it  was  by  the  act  of  March  3, 
1S57;  and  (2)  whether,  if  it  did,  it  was  estopped  by  its  sub- 
sequent acts  from  setting  up  that  title  as  against  the  railroad 
company. 

It  may  be  conceded  that  the  first  of  these  questions  was  federal 
in  its  character,  but  we  are  clearly  of  opinion  the  second  was  not. 
A  consideration  of  no  act  of  congress  was  involved  in  its  decision. 
There  was  nothing  in  the  swamp- land  grant  to  prevent  the  county 
from  surrendering  the  property  to  the  railroaa  company,  if  that 
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was  thonght  best.  Under  this  defence  the  validitj  of  the  original 
title  was  not  disputed.  The  claim  was  that,  in  legal  effect,  that 
title  had  been  ceded  to  the  railroad  company,  and  that  the  conntj 
was  in  no  condition  to  demand  it  back.  There  was  no  dispute 
about  the  federal  right  itself,  but  about  the  consequences  of  what 
had  been  done  by  the  parties  in  respect  to  it,  after  the  title  had 
passed  in  equity  from  tlie  United  States  to  the  county.  To  our 
minds,  for-  the  purposes  of  the  present  question,  the  case  is,  in  all 
respects,  the  same  as  it  Would  be  if  the  dispute  had  been  about  the 
effect  of  an  instrument  intended  as  a  conveyance  of  the  property 
from  the  county  to  the  company.  The  controversy  is  not  as  to 
the  right  to  convey,  but  as  to  the  effect  of  what  has  been  done  to 
make  a  conveyance.  That  depends,  not  on  Federal  but  on  State 
law. 

It  is  contended,  however,  that  inasmuch  as  the  alleged  compro- 
mise between  the  county  and  the  company  included,  among  other 
things,  the  claim  of  the  county  for  taxes  levied  on  the  lands,  the 
right  to  tax  the  lands  before  a  patent  was  issued  for  them  by  the 
United  States  must  have  been  passed  upon  by  the  court  below  in 
SpaS'*'"  ooubt  the  decision  which  was  rendered.  Clearly  this  is  not 
HOT  iNvoLvwo  neccssarily  so.  The  company  claims  nothing  under  the 
taxation.  Its  rights  against  the  county  do  not  depend 
on  the  validity  of  the  taxes.  The  right  to  tax  was  one 
of  the  matters  in  dispute  between  the  county  and  the  companjf 
and  that  was  compromised  with  the  rest.  The  effect  of  the  com- 
promise upon  the  title  of  the  county  would  be  the  same  whether 
the  tax  was  properly  levied  or  not.  It  follows,  therefore,  that  the 
decision  of  the  court  below  on  this  branch  of  the  case  did  not  in- 
volve the  question  of  the  validity  of  the  title  set  up  by  the  countj 
under  laws  of  the  United  States.  This  brings  us  to  the  inquiry 
whether  it  appears  suflSciently  that  the  case  was  disposed  of  below 
on  this  defence.  If  it  does,  the  motion  to  dismiss  must  be  granted, 
and,  having  no  jurisdiction,  we  cannot  pass  on  the  correctness  of 
that  decision. 

The  record  discloses  that  this  separate  and  distinct  defence  was 
made,  and  that  it  in  no  way  depended  on  the  validity  or  invalidity 
of  the  original  title  of  the  county.  In  our  opinion  it  is  clearly  to 
be  inferred  from  the  decree  of  the  court  of  original  jurisdiction, 
which  was  affirmed  in  the  supreme  court,  that  the  decision  in  favor 
of  the  company  was  placed  entirely  on  that  ground.  So  far  as  the 
original  bill  of  the  county  is  concerned,  the  decree  finds  in  favor 
of  the  company,  and  dismisses  the  bill.  Then,  as  to  the  crossrbill, 
it  finds  the  legal  title  to  be  in  the  company,  and  that  the  countv  is 
estopped  from  claiming  the  lands,  or  denying  the  company's  title 
thereto.  This  of  itself  implies  that  there  was  in  fact  no  decision 
against  any  right,  title,  privilege,  or  immunity  claimed  under  the 
constitution  or  laws  of  the  United  States,  and  that  the  decree  rested 
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alone  on  the  defence  of  estoppel,  which  was  broad  enongh  to  con- 
trol the  rights  of  the  parties  without  disposing  of  the  Federal  ques- 
tion which  it  was  attempted  to  raise,  in  otner  words,  it  was  ad- 
jud^d  by  the  State  court  that  the  title  of  the  company  must  prevail 
in  this  suit  because  the  county  was  precluded  by  its  conduct  from 
insisting  to  the  contrary.  But  if  we  look  to  the  opinions  which, 
under  ^e  laws  of  Iowa,  must  be  filed  before  a  judgment  is  ren- 
dered, and  which,  when  such  is  the  law,  may  certainly  be-looked  at 
to  aid  in  construing  doubtful  expressions  in  a  decree,  it  is  shown, 
unmistakably,  that  the  decision  was  put  on  that  ground  alone. 
Gross  V.  U.  S.  Mortgage  Co.,  108  U.  S.  486,  487. 

In  the  petition  which  was  presented  to  the  chief  justice  of  the 
court  for  the  allowance  of  a  writ  of  error,  it  was  stated  "  that  in  the 
pleadings,  record,  and  judgment  and  decree  there  were  drawn  in 
question"  the  rights  of  the  county  under  the  swamp-land  acts,  as 
well  as  the  construction  of  the  land-grant  acts,  and  that  the  judg- 
ment was  against  these  rights.  The  chief  justice,  in  his  allowance 
of  the  writ,  certified  that  he  found  the  statements  in  the  petition 
to  be  true ;  but  if  this  certificate  is  to  have  any  effect  at  all  upon 
this  question,  it  certainly  cannot  be  taken  as  conclusive  when  the 
same  diief  justice,  in  an  opinion  on  file  in  the  case,  places  the 
decision  entirely  on  the  ground  of  estoppel.  It  follows  that  we 
have  no  jurisdiction,  and  the  motion  to  dismiss  is  granted. 

See  note  to  Buena  Vista  County  v.  Iowa  Falls  &  Sioux  City  R.  R.  Co., 
npra. 


Peck 
The  LouisyiLLB,  New  Albany  and  Chicago  E.  R.  Co. 

(101  Indiana,  366.) 

A  plaintiff  in  ejectment  must  trace  his  title  to  the  United  States,  or  to 
some  grantor  in  possession  at  the  date  of  his  conveyance. 

Where  land  originally  granted  to  a  State  for  school  purposes  became  un* 
Available,  and  other  lands  were  substituted,  it  must  be  shown  that  such  sub- 
stituted lands  were  actually  selected  by  the  secretary  of  the  treasury,  as  re- 
quired by  the  statutes  of  the  United  States ;  without  such  selection  the  title 
did  not  pass. 

Adverse  possession  nui^t  be  continuous,  and  under  claim  of  right. 

In  order  to  make  testimony  a  part  of  the  record,  on  appeal,  the  bill  of  ex- 
ceptions must  state,  not  merely  that  such  testimony  was  offered,  but  that 
It  VIS  given. 

The  making  of  an  appropriation  of  land  by  a  railroad  company  for  its  right 
of  way  does  not  exhaust  the  power;  but  new  appropriations  may  be  made 
Irom  time  to  time,  as  the  necessities  of  the  work  may  require. 

32  A.  &  E.  R.  Ca8.-13      • 
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Fbom  Tippecanoe  Circuit  Court, 
f/.  Park  for  appellant. 
W.  F.  StiUuoeUy  J.  H.  Coffroth^  and  T.  A.  Stuart  for  appellee. 

BiCKKELL,  C.  C. — The  appellant  brought  this  suit  against  the 
appellee  to  recover  the  possession  of  lots  Nos.  1,  2,  and  3,  in  the 
town  of  Fulton,  which  are  now  in  the  town  of  Linwood,  in  Tippe- 
canoe county,  Indiana.     The  complaint  was  in  the  statutory  form. 

The  defendant  answered  by  a  general  denial.  There  was  a  find- 
ing by  the  court  for  the  defendant.  A  motion  for  a  new  trial  bj 
the  plaintiff,  alleging  that  the  finding  was  contrary  to  the  law  and 
to  the  evidence,  was  overruled.  Judgment  was  rendered  on  the 
finding,  and  the  plaintiff  appealed.  He  assigns  as  error  the  ovo'- 
ruling  of  his  motion  for  a  new  trial.  The  suit  was  commenced 
in  May,  1882. 

It  appeared  in  evidence  that  in  1853  the  appellee  built  its  main 
track  on  the  land  in  cohtroversy,  and  has  used  the  same  ever  since; 
that  about  six  years  before  the  commencement  of  this  suit  the  ap- 
PAcn.  pellee  built  a  side>track  on  said  land,  on  the  east  side  of 

said  main  track,  and  about  two  years  before  the  commencement  of 
this  suit  built  another  side-track  on  said  land  west  of  said  main 
track ;  that  in  1856  the  appellee  erected  telegraph  poles  on  the  east 
side  of  its  main  track,  and  has  maintained  them  ever  since,  and  that 
said  eastern  side-track  is  between  the  main  track  and  the  telegraph 
poles.  The  appellant  makes  no  claim  for  the  land  occupied  by  said 
main  track.  He  asserts  that  some  of  the  land  originally  granted 
by  the  United  States  to  Indiana  for  school  purposes  became  nn- 
available,  and  that  other  land,  of  which  the  lots  in  controversy  are 
parts,  was  selected  and  granted  to  Indiana  for  public  schools  in  lieu 
of  such  unavailable  lands,  by  virtue  of  certain  statutes  of  the 
United  States,  and  that  the  lots  in  controversy  were  sold  as  school 
lands  to  a  remote  grantor  of  the  appellant.  The  appellant  also 
claims  title  by  adverse  possession. 

A  plaintiff  in  ejectment  must  trace  his  title  to  the  United  States, 
or  to  some  grantor  in  possession  at  the  date  of  his  conveyance. 
Brandenburg  v,  Seigf ried,  75  Ind.  568 ;  Start  v.  Clegg,  83  Ind.  78. 
The  land  in  controversy  not  being  part  of  the  16th  section  granted 
to  the  State  for  school  purposes,  the  appellant,  in  order  to  show  a 
valid  title  to  it  under  a  conveyance  oi  it  as  school  land  by  the 
school  commissioner,  was  bound  to  show  that  it  had  been  selected 
by  the  secretary  of  the  treasury  as  required  by  law. 

The  second  section  of  the  act  of  congress,  4  U.  S.  Stat,  at  Laige, 
page  179,  declares  ".that  the  aforesaid  tracts  of  land  shall  be 
TiT£«  TO  SCHOOL  sclected  by  the  secretary  of  the  treasury,  ...  and, 
when  so  selected,  shall  be  held  by  the  same  tenure  and 
upon  the  same  terms,  for  the  support  of  schools  in  BQch 
township  as  section  No.  16  is  or  may  be  held,  in. the  State  where 
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such  township  shall  be  situated."  Under  such  statutes,  the  title 
does  not  pass  until  the  selection  is  made  by  the  proper  oi&cer. 
Atchison,  etc.,  EL  R.  Co.  v.  Eockwood,  25  Kan.  292;  Missouri, 
etc.,  R.  R.  Co.  V,  Noyes,  25  Kan.  340.  So,  in  Doe  v.  Stephenson, 
1  Ind.  115,  where  a  similar  question  arose  under  another  act  of 
confess,  this  court  said :  ^'  The  plaintiff  was  bound  to  prove  that 
the  land  reclaimed  was  one  of  the  selections  thus  confirmed." 

The  appellant,  undertaking  to  show  such  a  selection,  offered  in 
evidence  lor  this  pui^pose  a  certified  copy  of  a  letter  from  the  regis- 
ter of  the  land-omce  at  CrawfordsviUe  to  the  commissioner  of  the 
general  land-ofSce  at  Washington,  in  which  the  register  stated : 
"  Parsnant  to  your  instructions,"  I  have  reserved  from  sale  certain 
tracts  of  land,  describing  them,  for  the  use  of  schools,  where  all  or 
apart  of  section  sixteen  had  been  included  in  prior  reservations. 
He  then  offered  in  evidence  a  certified  copy  of  list  No.  1,  Craw- 
fordsviUe, having  the  following  caption  :  ^"  List  of  proposed  selec- 
tions of  lands  for  school  purposes  under  the  act  of  May  20,  1826, 
entitled  An  act  to  appropriate  land  for  the  use  of  schools,"  etc. 
This  list  was  dated  June  4, 1833,  and  was  signed  Samuel  Milroy, 
register.    He  then  offered  in  evidence  a  certified  copy  of  a  letter 
from  the  commissioner  of  the  general  land-office  to  tne  register  at 
CrawfordsviUe,  dated  October  12,  1839,  stating  that  he  encloses 
a  list  of  tracts  reported  as  school  selections  under  the  act  of  May 
20,  1826,  which  ne  says  have  been  approved  hy  the  secretary  of 
the  treasury,  and  which  he  directs  the  register  to  enter  on  his  books 
as  appropriated.     He  then  offered  in  evidence  a  certificate  of  the 
commissioner  of  the  general  land-office  that  the  three  documents 
last  mentioned  were  true  copies  and  exemplifications  of  the  originals 
on  file  in  his  office.     This  certificate  is  dated  October  12,  1833. 
The  appellee  claims  that  the  foregoing  documents,  even  if  in  evi- 
dence, would  not  show  a  selection  by  the  secretary  of  the  treasury. 
It  is  not  necessary  to  consider  this  question,  because  the  record 
shows  that  these  documents  were  not  in  evidence,  but  were  merely 
"  offered  in  evidence."    A  statement  in  a  bill  of  excep-  bill  of  kxcbf. 
tions  that  certain  testimony  was  offered  does  not  make  5SfT""omRro 
that  testimony  a  part  of  the  record,  and  is  not  equivar  ^^^^S 
lent  to  the  statement  that  such  testimony  was  given,  "w^'^'^d- 
Baltimore,  etc.,  R.  R.  Co.  v,  Barnum,  79  Ind.  261 ;  American  Ins. 
Co.  V,  Gallahan,  75  Ind.  168 ;  Douglass  v.  State,  72  Ind.  385 ; 
Woollen  V.  Wishmier,  70  Ind.  108 ;  Goodwinczi.  Crane,  41  Ind.  335. 
In  reference  to  several  other  matters  of  documentary  evidence 
essentia]  to  the  proof  of  the  paper  title  claimed  by  the  appeUant, 
the  statement  in  the  record  is,  not  that  they  were  given  in  evidence 
or  read  in  evidence,  but  that  they  were  offered  in  evidence.    This 
IS  true  as  to  the  deed  alleged  to  have  been  executed  by  the  school 
commissioner,  Jesse  Evans,  and  it  is  true  as  to  the  aUeged  plat  of 
the  town  of  Fulton. 
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The  bill  of  exceptions  states  that  it  contains  '^  all  the  evidence 

fiven  or  offered  in  said  cause ;"  but  this  shows  only  that  some  evi- 
ence  was  given  and  some  offered,  and  that 'the  bill  of  exceptions 
contains  both. 

The  appellant,  therefore,  failed  to  prove  his  alleged  paper  title. 
He  also  failed  to  prove  title  by  advei'se  possession.  Such  posses- 
sion must  be  continuous,  and  under  claim  of  right.  Doe  v.  Brown^ 
4  Ind.  143. 

There  was  no  proof  of  possession  by  the  grantors  of  the  deeds 
given  in  evidence  by  the  appellant.  There  was  proof  that  on  the 
west  side  of  lot  No.  1,  between  the  railroad  and  the  Wabash  canal^ 
there  was  once  a  saw-mill,  which  afterwards  became  a  cooper-shop, 
and  was  destroyed  by  fire  ;  but  when  or  by  whom  it  was  built,  or 
under  what  claim  of  right,  was  not  shown,  and  it  appeared  that  for 
twelve  or  fifteen  years  next  before  the  commencement  of  this  suit 
there  had  been  no  occupation  of  the  premises  except  by  the  appel- 
lee. But  the  finding  was  right  even  if  the  appellant's  title  were 
conceded. 

The  New  Albany  &  Salem  R.  R.  Co.,  the  predecessor  of  the 
appellee,  was  organized  in  1847,  under  the  act  of  January  28, 
1842  (Acts  1841,  p.  3),  entitled  "  An  act  to  provide  for  the 
continuance  of  the  construction  of  all  or  any  part  of  the  public 
works  of  this  State  by  private  companies,"  etc.,  and  under  chapter 
379  of  the  Local  Laws  of  1846,  entitled  "  An  act  to  change  that  part 
of  the  New  Albany  and  Crawf ordsville  Macadamized  Road  which 
lies  between  Salem  and  New  Albany  to  a  railroad,  to  be  constructed 
by  a  private  company."  Local  Laws  1846,  p.  424.  Section  2  of 
the  last-named  act  confers  upon  such  company  all  the  rights,  priv- 
ileges, and  immunities  granted  by  the  act  aforesaid  of  January  28, 
1842.  By  section  19  of  said  act  of  January  28th,  the  company 
was  authorized  '^  to  enter  upon  and  take  possession  of  any  iands 
and  streams  of  water  which  may  be  necessary  for  the  construction 
of  any  such  work,  and  to  make  the  same  available."  By  chapter 
349  of  the  Local  Laws  of  1848,  p.  456,  section  3,  said  company  wafr 
authorized  to  extend  its  work  to  any  other  points,  sftid  to  have  and 
enjoy  all  the  powers  and  rights  conferred  upon  the  State  by  the  in- 
ternal improvement  act  of  January  27,  1836,  and  all  the  rights 
granted  by  the  act  aforesaid  of  January  28, 1842. 

A  like  riffht  of  extension  was  granted  to  said  company  by  chap- 
ter 148  of  tlie  Local  Laws  of  1849,  p.  298.  Among  tne  powers 
conferred  upon  the  State  by  section  16  of  the  internal  improvement 
act  of  January  27,  1836,  are  the  following,  to  wit :  "  To  enter 
upon,  and  take  possession  of,  and  use  all  and  singular  any  lands, 
streams,  and  materials  of  any  and  every  description  necessary  for 
the  prosecution  and  completion  of  the  improvements  contemplated 
by  til  is  act." 

Section  17  of  the  same  act  provides  that  no  claim  for  damages 
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«hall  be  allowed  unless  made  within  two  years  after  the  property 
lias  been  taken  possession  of  as  aforesaid. 

Under  the  loregoing  provisions,  the  New  Albany  &  Salem 
R.  R.  Co.  built  its  road  to  Lafayette,  and  afterwards  extended 
it  to  Michigan  City.  Cars  were  running  on  the  northern  division 
of  the  road  in  1853.  Said  company  held  its  road  and  franchises 
until  1872,  when,  under  a  foreclosure  sale,  the  appellee,  as  pur- 
<shaser,  succeeded  to  all  the  rights  and  possession  ox  said  company, 
and  has  held  the  same  ever  since. 

The  appellant  claims  that  the  right  of  way  of  the  appellee  is 
•confined  to  the  ground  covei*ed  by  its  main  track.     Bat  this  claim 
<^nnot  be  sustained.     Making  one  appropriation  under 
the  acts  aforesaid  of  January  27, 1836,  and  January  28,  doks   hot  bx- 
1842,  does  not  exhaust  the  power,  but  new  appropria-  approhuaw 
tions  may  be  made  from  time  to  time,  as  the  necessities 
of  tlie  work  may  require.     Prather  v.  Jeflfereonville,  etc.,  R.  R. 
Co.,  52  Ind.  16,  42,  and  the  cases  there  cited.     In  the  Supreme 
Court  of  Illinois,  Chicago,  etc.,  R.  R.  Co.  v.  Wilson,  17  III.  123,  it 
was  said :  ''  It  would  be  a  disastrous  rule,  indeed,  to  hold  that  a 
railroad  company  must,  in  the  fii-st  instance,  acquire  all  the  grounds 
it  will  ever  need  for  its  own  convenience  or  the  public  accommoda- 
tion." 

Section  16  of  the  internal  improvement  act  above  cited  did  not 
£x  any  limit  of  width  to  the  land  to  be  appropriated ;  it  authorized 
the  company  to  take  as  much  as  was  necessary. 

In  the*  case  of  Prather  v.  JeflEersonville,  etc.,  R.  R.  Co.,  supra^ 
the  powers  of  that  company  under  a  special  charter  were  similar  to 
those  granted  by  said  section  16,  supra^  except  that  the  land  to  be 
taken  could  not  exceed  sixty  feet  in  width.  The  company  had 
built  its  track  without  fixing  any  width,  and  it  had  a  main  track 
and  telegraph  poles ;  its  situation,  except  as  to  the  width  of  its  right 
of  way,  was  almost  exactly  the  same  as  that  of  the  appellee.  This 
court  held  that  the  company  was  not  limited  to  the  ground  covered 
by  the  track  and  the  telegraph  poles,  buC  had  a  right  to  such  land 
flg  wajB  necessary  for  its  road,  with  all  necessary  appendages,  includ- 
ing place  for  the  erection  of  telegraph  poles  at  safe  distance  from 
the  track,  and  to  the  use  of  the  intervening  space  between  said 
track  and  said  telegraph  poles.  The  court  said :  '^  It  acquired  the 
right  of  way  for  the  tract,  and  the  right  to  make  drains  or  ditches, 
fences,^ side-tracks,  turn-tables,  water-tanks,  wood  or  coal  yards,  and 
depots  for  passengers  and  freight,  and  to  erect  telegraph  poles ;  and, 
so  far  as  this  right  was  exercised,  the  appropriation  for  such  pur- 
poses became  complete,  and  gave  it  tne  right  to  use  whatever 
Sound  was  necessary  for  such  purposes,  and  the  intervening  space 
tweeu  the  track  and  the  fixture  or  appendage  erected." 

The  evidence  shows  that  in  1856  the  appeflee  erected  telegraph 
poles  on  the  east  side  of  their  main  track  which  they  have  ever 


198     STATE  OF  KANSAS  V.  SOUTHERN  KANSAS   B.  R.   CO. 

since  maintained ;  these  poles  were  pnt  np,  one  of  them  nineteen 
feet,  one  eighteen  feet,  and  another  nf teen  feet  eight  inches  from 
the  centre  of  the  main  track,  and  between  these  telegraph  poles  and 
the  main  track  is  the  eastward  side-track.  The  evidence  also  shows 
that  the  west  end  of  the  westward  side-track  is  seventeen  feet  four 
inches  from  the  centre  of  the  main  track,  so  that  the  whole  width 
of  the  land  actually  appropriated  and  in  use  by  the  appellee  is 
thirty-six  feet  four  inches  in  addition  to  what  may  be  necessary  for 
the  proper  use  of  said  side-tracks. 

The  same  general  rules  asserted  in  Prather  v.  Jefiersonville,  etc. 
II,  R.  Co.,  supraj  were  repeated  in  Prather  v.  Western  Uniou 
Tel.  Co.,  89  Ind.  501,  14  Am.  &  Eng.  R  R.  Cas.  1.  Under  these 
decisions  and  under  the  foregoing  statutes,  the  only  question  is 
whether  the  ground  thus  occupied  by  the  appellee  is  necessary  to 
make  their  work  available,  within  the  meaning  of  such  statutes. 
There  was  evidence  upon  the  trial  tending  to  show  that  a  mnch 
larger  width  of  land  was  absolutelv  necessary  for  the  proper  main- 
tenance and  operation  of  the  appellee's  railway. 

The  finding  of  the  cbnrt  wJ^  not  con  trury  either  to  the  law  or 
the  evidence,  and  there  was  no  error  in  overruling  the  motion  for 
a  new  trial.     The  judgment  ought  to  be  affirmed. 

Per  Ouriam. — It  is  therefore  ordered,  on  the  foregoing  opinion, 
that  the  judgment  of  the  court  below  be  and  the  same  is  nerebj 
in  all  things  affirmed,  at  the  costs  of  the  appellant. 

Filed  April  23, 1885. 

Land  Grants. — See  notes  to  Memphis  &  Bt  Louis  R.  R.  Co.«.  Loftns,  II 
Am.  &  Eng.  R.  R.  Cas.  880;  Swan  et  al. «.  Larmor^  14  Ibid.  628. 


8tatb  of  Kansas  ex  rd.  Attobney-Genebal 
Southern  Kansas  B.  B.  Co. 

(Adoemce  Caaey  U,  8.  O.  (7.,  Kanteu,     June  2,  1885.) 

Where  a  portion  of  a  grant  of  land  to  a  railroad  company  has  lapsed,  aod 
been  forfeited  by  reason  of  the  failure  of  the  company  to  build  a  ceruan 
part  of  its  road  within  the  time  named  in  the  grant,  mandamtu  will  not  lie 
to  compel  the  railroad  company  to  build  that  portion  of  the  road  to  which 
the  forfeiture  of  the  grant  attaches. 

On  February  12,  1858,  the  legislature  of  the  Territory  of  Kan- 
sas incorporated  the  Leavenworth,  Lawrence  &  Fort  Gibson  R.  B. 
Co.,  and  authorized  it  to  construct  a  railroad  from  Leavenworth 
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via  Lawrence  to  the  southern  boundary  of  the  territory.  On  the 
third  of  March,  1863,  the  congress  of  the  United  States  passed  an 
act  granting  lands  to  the  State  of  Kunsas  to  aid  in  the  construction 
of  certain  roads.     The  first  part  of  the  section  reads  as  follows : 

^^  Be  it  enacted  by  the  senate  and  house  of  representatives  of  the 
United  States  of  America,  in  congress  assembled,  that  there  be,  and 
is  hereby,  granted  to  the  State  of  Kansas,  for  the  purpose  of  aiding 
in  the  construction — First,  of  a  railroad  and  telegraph  from  the 
city  of  Leavenworth,  by  way  of  the  town  of  Lawrence,  and  via  the 
Ohio  City  crossing  of  the  Osage  river,  to  the  southern  line  of  the 
State,  in  the  direction  of  Galveston  Bay,  in  Texas,  with  a  branch 
from  Lawrence,  by  the  valley  of  the  Wakarusa  river,  to  the  point 
on  the  Atchison,  Topeka  &  Santa  Fe  R.  R.  where  said  road  inter- 
sects the  Neosha  river ;  second,  of  a  railroad  from  the  city  of  At- 
chison via  Topeka,  the  capital  of  said  State,  to  the  western  line  of 
tlie  State,  in  the  direction  of  Fort  Union  and  Santa  Fe,  N.  M., 
with  a  branch  where  this  last-named  road  crosses  the  Neosha  down 
said  Keosha  valley  to  the  point  where  the  first-named  road  enters 
the  Neosha  valley, — every  alternate  section  of  land,  designated  by 
odd  numbers,  for  ten  sections  in  width  on  each  side  of  said  roads, 
and  each  of  its  branches." 

The  fourth  section  of  such  act  prescribed  the  terms  under  which 
the  grant  is  made.     It  reads  as  follows : 

"Section  4.  And  be  it  further  enacted  that  the  lands  hereby 
granted  to  said  State  shall  be  disposed  of  by  said  State  only  in  the 
manner  following :  That  is  to  say,  when  the  governor  of  said  State 
shall  certify  to  the  secretary  of  the  interior  that  any  twenty  con- 
secutive miles,  either  «of  said  roads  or  branches,  is  completed  in  a 
good,  substantial,  and  workmanlike  manner,  as  a  first-class  railroad, 
and  the  said  secretary  shall  be  satisfied  that  the  said  State  has  com- 
plied in  good  faith  with  this  requirement,  the  said  State  may  cause 
to  be  sold  all  the  lands  granted  as  aforesaid,  situated  opposite  to 
and  within  ten  miles  of  the  line  of  said  section  of  road  thus  com- 
pleted, extending  along  said  completed  section  of  twenty  miles  of 
road,  and  no  further.     And  when  the  governor  of  said  State  shall 
certify  to  the  secretary  of  the  interior,  and  the  secretary  shall  be 
satisfied  that  another  section  of  said  road  or  branches,  twenty  con- 
eecntive  miles  connecting  with  the  preceding  section,  is  completed 
as  aforesaid,  the  said  State  may  cause  to  be  sold  all  lands  granted 
and  situated  opposite  to  and  within  the  limit  of  ten  miles  of  the 
line  of  said  completed  section  of  road,  and. extending  the  length 
of  said  section ;  and  so  from  time  to  time  until  said  roads  and 
branches  are  completed.     And  when  the  governor  of  said  State 
shall  so  certify,  and  the  secretary  of  the  intenor  shall  be  satisfied 
that  the  whole  of  said  roads  and  branches  and  telegraph  are  com- 
pleted in  a  good,  substantial,  and  workmanlike  manner,  as  first-class 
nubo^ds  and  telegraph,  the  said  State  may  cause  to  be  sold  all  re- 
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maining  lands  granted  and  selected  for  the  purposes  indicated  in 
this  act,  situated  within  the  said  limits  of  twenty  miles  from  the 
line  thereof,  throughout  the  entire  length  of  said  road  and  branches: 
provided  that  if  any  part  of  said  road  and  branches  is  not  com- 
pleted within  ten  years  from  the  passage  of  this  act,  no  further 
sale  shall  be  made,  and  the  land  unsold  shall  revert  to  the  United 
States." 

On  the  ninth  of  February,  1864,  the  legislature  of  the  State  of 
Kansas  passed  an  act  to  accept  such  grant,  and  making  the  Leaven- 
worth, Lawrence  &  Fort  Gibson  R.  R.  the  beneficiary.  On  tlie 
twenty-fifth  of  May,  1864,  a  copy  of  the  resolution  of  acceptance 
was  filed  in  the  office  of  the  Secretary  of  State,  and  is  as  follows: 

"Resolved,  by  the  president  and  board  of  directors  of  the 
Leavenworth,  Lawrence  &  Fort  Gibson  R.  R.  Co.,  that  said  com- 
pany hereby  accepts  said  grant  of  lands,  according  to  the  stipula- 
tions of  said  act  of  the  legislature  of  the  State  of  Kansas  and  of  the 
congress  of  the  United  States." 

The  railroad  company  constructed  its  road  from  Lawrence  sooth- 
ward  to  the  south  line  of  the  State,  but  never  built  that  portion 
of  its  road  from  Leavenworth  to  Lawrence.  By  foreclosure  pro- 
ceedings the  property  and  franchise  of  the  Leavenworth,  Lawrence 
&  Fort  Gibson  road  passed  to  defendant.  And  now  the  State 
applies  for  a  writ  of  mcmdamvs  to  compel  the  defendant  to  com- 
plete its  entire  line  by  building  that  poition  from  LeaTenworfch 
to  Lawrence. 

W.  A.  Johnston^  Atty.-Gen.,  Edwa/rd  St%Omg%^  and  ThomasP. 
FenUm  for  relator. 

Jamiea  Hagermam,  for  defendant. 

Bbeweb,  J. — I  shall  notice  but  a  single  question,  for  that  is  de- 
cisive. The  relator  does  not  insist  that  by  the  chaiter  authorizing 
the  railroad  company  to  build  its  road  from  Leavenworth,  a  dnty 
was  imposed  to  complete  the  whole  line  which  can  be  enforced  by 
manda/m/U8^  but  rests  the  case  upon  the  land  grant  and  its  accent- 
ance,  claiming  that  thereby  a  contract  obligation  was  assumed  dj 
whbbb  ooh-  the  company  which  the  courts  will  enforce  by  manr 
I^raALTT  iroE  do/muB.    Concediuff,  for  the  purposes  of  this  case,  that 

BREACH,      8PBCI-  4^  .        i_T         .•  °     <•  •        •♦  *^     .  \-      ^ 

Fic  PBRFORM  contract  obligations  of  a  similar  nature  may  sometimes 
BEWfFoSm!*^  be  enforced,  yet  where  the  parties  in  their  contracts  ex- 
pressly provide  a  penalty  for  a  breach,  such  penalty  will  exclude 
any  other  remedy ;  and  in  this  contract  the  parties  have  named  a 
penalty  for  any  breach.  The  grant  provides  that  upon  the  com- 
pletion of  each  consecutive  20  miles  of  road  it  shall  become  opera- 
tive as  to  altems^te  sections,  and  that,  upon  the  failure  to  complete 
the  road  within  10  years,  the  unearned  lands  revert  to  the  United 
States.  In  other  words,  this  reversion  or  forfeiture  is  the  penalty 
for  failure  to  complete  the  road.     The  grant  does  not  prescribe  at 
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i^hat  point  in  the  line  the  work  shall  be  commenced.  It  was 
within  the  option  of  the  company  to  commence  at  Leavenworth, 
the  northern  tenmnuSj  or  at  tne  southern  boundary  of  the  State, 
or  at  any  intermediate  point. 

It  might  have  commenced  at  the  northern  and  southern  termini 
at  the  same  time,  and,  upon  the  completion  of  20  miles  from  each 
terminus,,  would  have  been  entitled  to  the  alternate  sections  adja- 
cent thereto.     When  it  completed  any  20  consecutive  miles,  it 
earned  the  alternate  sections  adjacent ;  and  if  it  failed  to  complete 
any  portion  of  the  road  within  10  years,  it  lost  all  interest  in  the 
adjacent  lands.     Suppose  it  had  never  built  a  mile  of  road  during 
the  10  years,  and  so  earned  none  of  the  lands,  could  it  be  seriously 
claimed  that  ma/ndomhU8  would  lie  to  compel  such  construction  in 
the  face  of  this  provision, — that  by  its  failure  the  whole  grant  had 
failed?    And  if  that  be  true  in  case  of  total  failure,  is  it  not  equally 
true  in  case  of  partial  failure  ?    The  parties  prescribed  the  terms 
of  the  contract,  and  what  should  be  the  result  in  the  case  of  a  fail- 
ure of  the  beneficiary  to  perform.     As  was  well  said  by  the  coun- 
sel for  the  defendant,  this  application  in  some  respects  represents 
a  bill  for  a  specific  performance  ;  and  where  the  whole  considera- 
tion has  failed,  and  the  plaintiff  is  powerless  to  perform  on  his 
part,  would  a  court  of  equity  compel  a  defendant,  receiving  nothing, 
to  perform !    Clearly,  the  defendant  would  be  entitled  to  receive 
the  consideration  if  obliged  to  perform  his  conti'act ;  and  if  the  con- 
sideration was  lost,  tlie  contract  to  perform  would  not  be  en- 
forced.   The  case  of  the  State  v.  Southern  Minn.  B.  B.  Co.,  18 
Minn.  40  (Oil.  21^,  arose  upon  a  very  similar  state  of  affairs,  and  is 
very  closely  in  pomt,  and  the  conclusions  reached  by  that  coui*t  are 
in  accord  with  the  views  above  expressed. 

The  motion  to  quash  the  writ  will  be  sustained,  and  judgment 
accordingly. 

See  note  to  Peck  9.  Louisville,  etc.,  R.  R.  Co.,  w^pra. 


The  State 

V. 

Memphis  a^td  Charleston  B.  B.  Oo. 

(14  Lea  (Tmn.),  56.) 

Under  the  acts  of  1870  and  1883,  making  it  the  duty  of  all  collectors  of 
taxes  to  assess  omitted  property,  the  comptroller  of  the  State  is  the  proper 
officer  to  make  the  assessment  of  the  property  of  railroad  companies. 

An  assessed  tax  on  property  is  a  debt  of  the  owner  of  the  property  during 
the  period  for  which  the  assessment  is  made,  and  may  be  enforced  like  any 
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other  debt,  although  the  statute  authorizing  the  aaBesament  preacribei  % 
specific  mode  of  proceedine. 

The  property  of  a  railrocS  company  liable  to  taxation  for  years  previoos  to 
the  act  of  1875,  which  first  created  a  State  Board  of  Assessors  for  the  assess- 
ment of  such  property,  may  be  assessed  under  a  subsequent  act  of  the  Legxf- 
lature  expressly  providing  for  its  assessment  for  the  taxes  of  those  yean. 

ApJPEAL  from  the  Chancery  Court  at  Nashville. 
A.  G.  MERBrrr,  Ch. 

Charwpicn  &  Heady  S.  Watsofiy  J.  W.  Baker j  and  J.  B.  B(md 
for  State. 

Poaton  €&  Parian  for  Bailroad. 

CooPEB,  J. — As  this  case  comes  before  ns,  it  is  a  bill  filed  by  the 
State  against  the  Memphis  &  Charleston  B.  B.  Co.  to  collect  the 
State  taxes  on  the  McMinnville  &  Manchester  K.  B.  and  the 
Winchester  &  Alabama  E.  R.  for  the  years  1872,  1873,  and  18T4. 
The  bill  alleges  that  these  two  railroads  were  sold  in  rioi. 

1871,  under  a  decree  obtained  by  the  State  for  the  enforcement  of 
a  statutory  lien,  and  were  bought  by  the  Memphis  &  Charleston 
B.  B.  Co.  That  company  afterwards  sold  the  roads  to  the  Nashnlle, 
Chattanooga  &  St.  Louis  B.  B.  Co.,  and  conveyed  them  to  that 
company  by  a  deed  with  covenants  of  general  warranty.  The  bill 
seeks  to  charge  the  Memphis  &  Charleston  B.  B.  Co.  with  the 
State  taxes  for  the  years  mentioned  as  the  owner  of  these  roads 
during  those  years.  The  bill  also  claims  the  benefit  of  the  war- 
ranty  contained  in  the  deed  to  the  Nashville,  Chattanooga  &  St 
Loms  B.  B.  by  subrosation.  The  Memphis  &  Charleston  S.  K 
Co.  demurred  to  the  oill,  and  by  an  agreement,  embodied  in  the 
final  decree  below,  agreed  to  stand  by  the  demnrrer,  and  that  the 
decisions  of  the  chancellor  and  of  this  court  on  the  demurrer 
should  be  final  and  conclusive  upon  it,  unless  the  bill  were 
amended.  The  chancellor  overrulea  the  demurrer,  and  gave  judg- 
ment, under  the  agreement,  in  favor  of  the  State  against  the  com- 
panv  for  the  taxes  claimed.    The  company  appealed. 

Taking  up  the  causes  of  demurrer  relied  on  in  alignment  in  the 
order  in  which  the  defendant's  counsel  has  presented  them,  we 
find  the  first  point  relied  on  is  that  the  comptroller  of  the  State, 
by  whom  the  assessments  in  controversy  were  made,  had  no 
authority  to  make  them.  By  the  act  of  1879,  chapter  79,  "all 
coliectbrs  of  taxes"  were  made  assessors  to  assess  all  property  which 
bad  not  been  assessed,  but  on  which  taxes  ought  to  be  paid  bj 
law,  and  proceed  to  collect  the  taxes.  The  act  made  special  pro- 
vision for  a  re- valuation  of  the  property  before  the  judge  or  chair- 
man of  the  county  court  upon  proof,  if  the  owner  of  the  property 
disputed  the  assessment  oi  the  collector.  It  also  provides,  ii  ^^ 
owner  raises  no  question  on  the  assessment,  but  claims  that  the 
property  is  exempt  from  taxation,  for  the  immediate  institntioD  oi 
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a  SQit  bj  waiTant  before  a  justice  of  the  peace  for  the  recovery  of 
the  taxes.     This  coart  constmed  the  act  as  giving  the  collector 
power  to  assess  and  collect  taxes  on  omitted  property  only  for  the 
term  of  the  office  for  which  he  was  elected  and  qaalified.     Otis  v. 
Boyd,  8  Lea,  679.     In  view  of  this  decision  the  Legislature,  by 
the  act  of  1883,  chapter  181,  amended  the  first  section  of  the  act  of 
1879  so  as  to  read  as  follows :  "  That  all  collectors  of  taxes  are 
hereby  made  assessors  to  assess  all  property  which  by  mistake  of 
law  or  fact  has  not  been  assessed,  whether  the  omission  be  for  the 
particular  year  for  wliich  the  collector  is  acting  or  for  any  pre- 
vious year  or  years ;  and  it  is  hereby  made  the  duty  of  such  collect- 
ors, in  all  cases  where  property  has  not  been  assessed,  but  on  which 
taxes  ought  to  be  paid  by  law,  to  immediately  assess  the  same,  and 
proceed  to  collect  the  taxes ;  and  such  collectors  are  hereby  author- 
ized to  aBsess  and  collect  taxes  upon  property  for  all  the  years  for 
which  taxes  ou^ht  to  have  been  paid  upon  such  property,  but  have 
not  been  paid  m  consequence  oi  the  errors  or  omissions  of  former 
collectors  or  assessors ;  and  if  the  owner  of  the  property  admits  the 
liability  of  the  property  to  taxation  but  disputes  the  assessment,  he 
may  have  a  i*e-valuation  before  the  judge  or  chairman  of  the 
county  court  at  any  time  within  one  month,  and  in  such  case  the 
judge  or  chairman  aforesaid  may  hear  proof  and  fix  the  assessment 
or  valuation,  and  the  same  shall  be  final." 

The  cause  of  demurrer  tinder  consideration  is  that  the  comp- 
troller  is  not  a  collector  within  the  meaning  of  the  statute.  The 
language  of  the  acts  of  1879  and  1883  is  that  ^'  all  collectors  of 
taxes"  are  made  assessors.  The  meaning  plainly  is  that  any  per- 
son authorized  by  law  to  collect  particular  taxes  on  property  may 
assess  the  omitted  property  ^^  for  all  the  years  taxes  ought  to  have 
been  paid  on  such  property."  By  the  act  X)f  1875,  chapter  78,  sec- 
tion 8  (new  Code,  section  704),  the  comptroller  of  the  oompteollkb 
State  is  made  the  collector  of  the  State  taxes  due  from  S'^SbSo^of 
railroad  companies,  and  he  is  expressly  authorized,  in  *^*"' 
the  event  the  taxes  are  not  paid  to  him  ^^  within  the  time  allowed 
other  taxpayers,"  to  issue  a  distress  warrant  against  the  company, 
to  be  executed  by  any  sherijS.  The  act  adds:  '^Li  the  collection 
of  said  tax  the  comptroller  is  hereby  empowered  to  do  all  acts  and 
things  which  any  collector  of  revenue  is  authorized  to  do  by  law," 
etc  And  the  Code,  section  66,  says:  "The  word  'collector'  in- 
cludes any  person  intrusted  with  the  collection  of  public  revenue." 
It  is  very  clear,  therefore,  that  the  comptroller  was,  in  1883,  the 
collector,  and  «the  only  collector,  of  the  taxes  due  by  the  railroad 
companies  to  the  State,  and,  consequently,  the  collector  whose  duty 
it  was  to  assess  omitted  property. 

It  is  earnestly  argued  that  as,  by  the  second  section  of  the  act 
of  1879,  the  collector  is  required,  before  commencing  suit  for 
the  State  taxes  on    omitted    property,   to  submit  the  facts  to 
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the  comptroller  and  obtain  his  direction  to  sne,  the  comptroller 
comBoxxBR  could  not  have  been  intended  to  be  a  collector  within 
Iott^^bSougmt  tl^6  statute.  The  draftsman  of  the  act  no  doubt  had  in 
BYHusBLF.  jjjg  miud  ttc  cases  in  which  the  taxes  due  the  State  are 
collected  by  the  county  trustee  or  other  local  oflScer,  and  provided 
that  such  collectors  should  obtain  the  sanction  of  the  comptroller 
to  the  proposed  suit.  But  these  are  directory  details,  while  the 
whole  scope  of  the  act  contemplates  the  assessment  of  omitted 
property  by  the  collector  of  the  taxes  on  that  specific  property. 
And  no  reason  occurs  why  the  comptroller,  who  is  also  the  col- 
lector, may  not  give  his  assent  to  a  suit  brought  by  himself  for  the 
collection  of  taxes,  as  well  as  to  a  suit  by  another  collector.  In 
acting  upon  the  propriety  of  the  suit,  he  is  the  mere  agent  of  the 
State,  answerable  only  to  his  principal  for  his  conduct,  and  not  to 
the  taxpayer.  And  it  is  only  the  State  tax  which  is  involved  in 
this  controversy. 

Several  of  the  causes  of  demurrer  raise  the  point,  which  is  neit 

presented,  that  the   only  relief   sought  against  the  Memphis  & 

Charleston  R.  R.  Co.  being  a  money  decree,  that  relief  cannot  be 

had  upon  the  allefi:ations  of  the  bill.     The  armiinent 

Taxes   a  dkbt   .  .      j-  ^\         ^-    ^  .\^.\  ^     •       i 

ov  PEBsoir  WHO  m  support  of  the  point  assumes  that  the  Property  is  not 
BBTT^  won  assessed  to  the  Memphis  &  Charleston  K.  R.  Co.,  and 
TAxumKD.  therefore  the  company  cannot  be  sued  in  debt  or  a^ 
^umpsit.  And  it  is  then  argued  that  the  Nashville,  ChattaoM^ 
&  St.  Louis  R.  R.  has  no  right  of  action  upon  the  warranty  of  the 
Meinphis  company  to  which  the  State  can  be  subrogated,  nor  has 
the  State  any  riffht  of  subrogation.  But  the  bill  expresBly  pro- 
ceeds against  the  Memphis  &  Charleston  R.  R.  Co.  as  owner  of  the 
property  during  the  years  of  assessment,  making  the  asseesment 
itself  an  exhibit  to  and  a  part  of  the  bill.  That  assessment  sajs  in 
so  many  words  that  it  is  of  property  "owned  by  the  Memphis 4 
Charleston  R.  R.  Co.  during  the  years  1872-3-4,  for  which  [jeare] 
the  same  is  assessed."  The  assumption  of  the  argument  is  there- 
fore erroneous,  and  our  authorities  are  uniform  that  an  assessed  tax 
on  property  is  a  debt  of  the  owner  of  that  property,  and  may  be 
enforced  accordingly. 

The  next  cause  of  demurrer  relied  on  is  that  the  chancery  court 
had  no  jurisdiction  of  the  cause.  The  argument  in  support  of  this 
ground  of  demurrer  is  that  the  act  of  1879  provides  tliat  the  col- 
lector may  collect  the  tax  by  warrant  before  a  justice  of  tlie  peace, 
and  that  no  other  mode  can  be  resorted  to.  The  general  rule  is 
that  where  a  statute  creates  a  right,  and  points  out  a 
STATCTOBT  Ao-  modc  of  cnforciug  that  right,  the  mode  pointed  out  ifi 
tSm^i^*™  ordinarily  exclusive.  Colcough  v.  Railroad  Co.,  2  Head, 
heSSSb.^"**  171.  But  the  acts  under  consideration  do  not  create 
a  new  right.  They  merely  provide  for  the  enforce- 
ment of  an  existing  right,  that  all  property  shall  bear  its  equal 
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burden  of  taxation,  by  directing  the  assessment  of  omitted  property. 
When  the  assessment  has  been  lawfully  made,  the  tax  stands  like  any 
other  tax  as  a  debt  against  the  owner  of  the  property,  to  been  forced 
either  in  the  mode  designated  by  the  statute  or  any  other  legal 
mode.  All  that  the  taxpayer  can  ask,  if  he  disputes  the  liability 
of  the  property  to  taxation,  is  a  fair  trial  in  any  court  having  juris- 
diction. An  action  of  debt  may  now  be  brought  in  the  chancery 
court. 

The  only  other  cause  of  demurrer  relied  on  is  that  the  assess- 
ment sued  on  is  void,  because  for  the  yeai-s  1872,  1873, 1874,  there 
was  no  law  in  force  authorizing  any  assessment  whatever  of  railroad 
property  for  taxation,  and  the  Legislature  having  prescribed  no 
moae  of  assessing  the  same,  it  cannot  now  be  assessed.     But  neither 
of  these  positions  is  true  in  point  of  fact.     The  property  of  the  rail- 
road companies,  like  the  property  of  any  other  corpora-  railroad  mo^ 
tion  or  citizen,  was  open  to  assessment  under  the  gen-  ^SSSkr  o^nuf 
eral  revenue  laws  of  the  State,  and  the  acts  of  1879  and  ««™^^^8- 
1883  do  contain  a  mode  of  assessing  the  property  prescribed  by 
the  Legislature  which  applies  to  all  omitted  property.     In  the  case 
of  the  Louisville  &  Nashville  R.  R.  Co.  v.  The  State,  8  Heis.  663, 
the  action  of  the  local  authorities  of  Sumner  county,  in  assessing 
the  property  of  the  railroad  company  in  that  county  for  taxation, 
was  affirmed  by  an  equally  divided  court.     The  learned  counsel  of 
tlie  defendant  in  this  case  arsnies  that  one  of  the  judges  of  this 
court,  who  concurred  in  the  amrmance  of  the  judgment  below  in 
that  case,  had  overruled  that  decision  upon  the  main  point.     But 
this  is  a  mistake.     For  in  the  case  of  tne  City  of  Ohattaiiooga  v. 
Nashville,  Chattanooga  &  St.  Louis  R.  R.,  7  Lea,  561,  which  is  the 
case  referred  to  as  overruling  the  previous  decision,  the  action  of 
the  local  authorities  of  Chattanooga  in  taxing  the  railroad  property 
under  the  ^neral  revenue  laws  was  sustained.    What  Judge  Free- 
man, who  delivered  the  opinion  of  the  court,  did  dissent  from  in  the 
previous  case,  was  the  reasoning  and  argument  on  the  mode  of 
assessment  of  railroad  property  adopted  in  the  former   opinion. 
The  reasoning  of  the  earlier  opinion  was  in  favor  of  a  lumping  esti- 
mate of  the  value  of  the  whole  road  in  and  out  of  the  State,  in- 
cluding rolling  stock,  equipments,  and  buildings,  and  then  taking 
the  average  value  per  mile.     The  later  opinion   maintained  the 
position  that  under  our  constitution  the  local  property  of  a  rail- 
road company  in  a  municipal  corporation  must  be  assessed  like  any 
other  property  of  similar  character. 

"  It  has  often  been  decided,"  says  Judge  Cooley,  "  that  where 
the  only  defect  in  a  tax  was  the  want  of  previous  legislation,  this 
might  be  supplied  retrospectively."  Cooley  on  Tax.  228.  And  of 
course  the  Legislature  may  authorize,  retroactively,  any  proceedings 
for  the  assessment  of  property  for  taxation  which  they  might  have 
authorized   in  advance.    This  is  precisely  what  was  done  in  the 
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famons  Nicholfion  pavement  ta.^es  at  Memphis,  which  legislation 
was  sustained  by  tnis  court.  Lea  v.  Memphis,  9  Baxt.  103.  A 
re-assessment  may  always  be  provided  for  by  the  Legislature  where 
the  previous  assessment  is  invalid,  or,  we  may  add,  omitted.  Coolej 
on  Tax.  238.  The  acts  of  1879  and  1883  do  expressly  provide  for 
the  mode  of  assessing  omitted  property, — that  is,  property  neyer 
previously  assessed,  no  matter  for  what  reason, — ^giving  the  tax- 
payers ample  opportunity  to  revise  the  assessment  on  proof.  Be- 
sides, in  this  case  there  is  no  objection  made  to  the  valnation  of 
the  propertv,  or  the  amount  of  tne  assessment  The  mode  of  as- 
certaining the  value  of  property  for  taxation  is  left  to  the  Legisla- 
ture.   7  Lea,  566 ;  12  Lea,  535. 

There  is  no  error  in  the  decree  of  the  chancellor,  and  it  must  be 
affirmed,  with  costs. 


People,  isTO.f 

V. 

PrrrsBURG  R.  R.  Co. 

(Advance  Case,  California.     October  80,  1886.) 

Section  0  of  the  act  of  April  18, 1874,  ^hicb  attempts  to  provide  for  an 
asBessmept  by  the  assessor  of  the  city  and  county  of  San  Frandaco,  which 
is  arbitrary  and  absolute  without  the  possibility  of  equalization  by  the 
board  of  supervisors,  as  it  provides  for  assessment  to  be  made  after  the  time 
within  vrhich  the  board  can  act,  is  violative  both  of  the  constitution  of 
the  State  and  of  the  fourteenth  amendment  of  the  constitution  of  the 
United  States,  in  that  it  deprives  the  person  assessed  of  an  opportunity  to 
appear  before  the  board  for  the  purpose  of  contesting  the  amount  assesied 
against  him. 

An  assessment  so  made  is  invalid,  although  the  person  assessed  fuled  to 
/urnish  'the  assessor  with  a  list  of  his  taxalne  property,  as  provided  for  by 
section  8629  of  the  Political  Code. 

Appeal  from  a  judgment  and  order  of  the  superior  court  of 
the  city  and  county  of  San  Francisco,  entered  in  favor  of  the 
plaintiff.     The  opinion  states  the  facts. 

W,  T,  Baggett  for  the  plaintiff-appellant. 

John,  B,  Marmon  for  the  defendant-appellant. 

MoKmsTEY,  J. — The  action  is  to  recover  city  and  county  and 
State  taxes  for  the  fiscal  year  1880-1,  as  entered  upon  the  "supple- 
mental tax-roll"  under  the  act  of  April  18,  1874.  Stats.  1873-4, 
.  477.  The  assessment  was  made  after  the  board  of  equalization 
ad  finally  adjourned,  and  under  the  ninth  section  of  the  act  above 
cited. 
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The  constitution  of  the  State  contemplates — First,  assessment 
by  the  assessor;  second,  action  by  the  county  board  of  equalization, 
third,  action  by  the  State  board  of  equalization.  Under  section  9 
of  article  xiii.,  the  taxpayer  is  entitled  to  notice  of  the  meetings  of 
the  coanty  board  at  wnich  his  taxes  may  be  increased,  statutr  oivnra 
But  the  ninth  section  of  the  act  of  1874  attempts  to  JS?^'^)  fix 
provide  for  an  assessment  by  the  assessor  of  the  city  ^ISwt^'  uSl 
and  county  of  San  Francisco,  which  is  arbitrary  and  co»8titutiomau 
absolute,  witliout  the  possibility  of  equalization  by  the  board  of 
super visora,  as  it  provides  for  assessment  to  be  made  after  the  time 
within  which  the  board  can  act.  The  legislature  lias  no  power  thus 
to  deprive  the  citizen  of  an  opportunity  of  appearing  before  the 
board  for  the  purpose  of  contesting  the  amount  assessed  against 
him.  The  ninth  section  is  violative  both  of  the  constitution  of 
the  State  and  of  the  fourteenth  amendment  of  the  constitution  of 
the  United  States. 

It  is  urged  that  defendant  cannot  rely  upon  the  invalidity  of  the 
statute,  because  he  failed  to  furnish  the  assessor  with  a  list  of  his 
taxable  property.  The  Political  Code  makes  it  the  duty  of  the 
assessor  "  to  exact"  from  each  person  a  statement,  under  oath,  set- 
ting forth  specifically  all  his  real  and  personal  property,  etc.  Sec- 
tion 3629.     And  section  3633  provides : 

"If  any  person,  after  demand  made  by  the  assessor,  neglects  or 
refuses  to  give,  under  oath,  the  statement  herein  provided  for,  or 
to  comply  with  the  other  requirements  of  this  title,  the  asssessor 
must  note  the  refusal  on  the  assessment  book,  opposite  his  name, 
and  must  make  an  estimate  of  the  value  of  the  property  of  such 
person ;  and  the  value  so  fixed  by  the  assessor  must  not  be  reduced 
by  the  board  of  supervisors. 

There  is  no  finding  in  the  transcript  that  the  assessor  demanded 
or  attempted  to  exact  from  defendant  the  statement  mentioned  in 
section  3629,  or  that  defendant  neglected  or  refused  to  give,  under 
oath,  the  statement  "  after  demand  made  by  the  assessor." 

Moreover,  the  statute  provides  the  penalties  for  a  failure  to  fur- 
nish the  statement  after  demand  made  by  the  assessor.  First,  the 
person  refusing  to  make  the  statement  is  liable  to  pay  one  hundred 
dollars.  Political  Code,  3682.  Second,  he  is  deprived  of  the  right 
to  havereduced  the  valuation  placed  upon  his  property  by  the  as- 
sessor prior  to  the  adjournment  of  the  county  board  of  equaliza- 
tion, rohtical  Code,  3633.  That  such  is  the  meaning  of  sec- 
tion 3633  is  apparent  from  the  language  therein  employed.  The 
last  clause  declares  "  the  value  so  fixed  by  the  assessor  must  not  be 
reduced  by  the  board  of  supervisors,"  and  clearly  indicates  the 
valuation  referred  must  be  made  before  the  adjournment  of  the 
board  as  a  boai*d  of  equalization. 

We  ar6  not  authorized  to  add  any  third  consequence  as  resulting 
from  the  failure  to  furnish  a  list  oi  property,  even  where  a  list  or 
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statement  has  been  demanded  by  the  assessor,  a  fortiorij  under  the 
pretence  of  imposing  a  third  and  distinct  penalty  npon  a  failure  to 
rumish  the  statement  of  property,  to  vitalize  and  render  operative 
a  provision  of  the  statute  clearly  violative  of  the  constitution. 

i^either  City  and  County  of  8an  Francisco  *o.  Flood,  1  West 
Coast  Bep.  56t,  nor  Orena  v.  Sherman,  9  Pacific  Coast  Law  Jour- 
nal, 814,  is  in  conflict  with  the  views  above  expressed.  In  both  the 
assessment  was  made  by  the  assessor  prior  to  the  meeting  of  the 
couutv  board  of  equalization.  In  Orena  v,  Sherman  it  appeared 
that  the  assessor  had  entered  in  his  assessment  book  that  the  partj 
assessed  had  refused  to  furnish  a  statement  of  his  property,  and 
thereby  declared  and  determined  that  demand  had  been  made  aod 
the  list  refused. 

Judgment  reversed. 

McKeb,  J.,  MoKRisoN,  C.  J.,  Shabpstein,  J.,  and  Boss,  J.,  oo&« 
curred. 

Mybiok,  J«,  and  Thobiiton,  J.,  dissented. 


St.  Paul  Aia>  Sioux  City  B.  B.  Co. 
McDonald  et  al. 

(Advance  Ccue^  Minnesota,     Oetober  7,  1885.) 

An  amement  (aet  forth  in  the  opinion)  between  the  plaintiff,  a  nuiroid 
corporation,  and  its  individual  stockholders,  whereby  certain  rights  mn 
conferred  upon  the  latter  in  respect  to  a  portion  of  the  lands  (land  grant)  of 
the  corporation,  considered,  and  construed  as  not  bearing  upon  its  face  tiie 
legal  import  of  absolutely  conferring  upon  the  stockholderB  the  legal  or 
equitable  title  to  the  land,  but  rather  as  affording  a  security  in  the  nature  of 
a  mortgage. 

If  the  real  intention  of  the  parties  was  in  accordance  with  the  agreement, 
legally  construed, — that  is,  as  averred  by  the  plaintiff,  merely  to  afford  se- 
curity for  an  indebtedness  of  the  corporation  to  its  stockholders  in  the  mas- 
ner  specified  in  the  agreement, — the  transaction  would  not  constitute  a  con- 
tract for  the  sale  of  the  land,  or  a  conveyance  of  the  same,  so  as  to  remove 
the  exemption  from  taxation  which  attached  to  the  land  while  it  renudoed 
the  property  of  the  corporation.  But  an  act  of  the  corporation  conferring 
upon  its  stockholders  the  entire  beneficial  interest  in  the  land,  even  tboogfa' 
the  bare  legal  title  is  retained  by  the  corporation,  would  remove  the  exemp- 
tion and  subject  the  property  to  taxation.  So,  if  the  transaction  was  intended 
by  the  parties  to  effectually  confer  upon  the  stockholders  such  interest  in  the 
property,  but  a  form  of  ownership,  or  a  declared  equity  of  redemption,  wis 
reserred  for  the  purpose  of  preserving  the  exemption  from  taxation,  die  pur- 
pose being  frauoulent  as  to  the  State,  the  reservation  would  be  ineffecWf 
and  the  land  would  become  taxable. 

The  issues  in  the  case  involving  the  question  of  fact  as  to  whether  or  not 
the  leal  intention  of  the  parties  was  to  invest  the  stockholders  with  tfaeeo- 
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tire  beneficial  interest  in  the  land,  and  to  preserre  a  mere  form  of  ownership' 
in  the  corporation,  in  order  that  the  exemption  from  taxation  might  be  con- 
tinued, the  determination  as  to  the  right  of  the  State  to  tax  the  land  does 
not  depend  alone  upon  the  terms  and  the  mere  legal  construction  of  the 
agreement.  The  determination  of  the  issue  may  be  affected  by  a  considera- 
tion of  the  circumstances  of  the  transaction,  such  as  the  fact  of  indebtedness 
from  the  corporation  to  its  stockholders  (it  being  averred  that  the  transac- 
tion was  intended  as  a  means  of  securing  an  alleged  indebtedness),  the  value 
of  the  property,  the  conduct  of  the  parties,  etc.  A  finding  by  the  court  to 
the  effect  that  the  real  intention  of  the  parties  was  to  afford  security  for  an 
indebtedness  of  the  corporation  to  its  stockholders,  and  not  that  the  property 
should  pass  absolutely  to  them,  held  erroneous,  there  being  no  eviaence  to 
support  the  controverted  fact  of  an  existing  indebtedness.  This  error  con- 
siaered  material,  although  such  a  security  might  hare  been  given  for  a- mere 
bonus  or  gratuity,  if  in  good  faith,  without  rendering  the  land  taxable. 

Appeal  from  an  order  of  the  district  court,  Hennepin  county. 

K  CI  Palmier  and  Oreerdeaf  Cla/rk  for  respondent,  St.  Paul  & 
S.  C.  R.  R  Co. 

W.  H.  Halm  and  J.  M,  Mcbrtm  for  appellants,  F.  S.  McDonald, 
coanty  auditor,  and  another. 

DioKiNBON,  J. — ^It  is  understood,  from  statements  made  before 
the  court  at  the  time  of  the  argument  of  this  cause,  that  no  ob^ 
jection  has  been  made  as  to  the  propriety  of  the  form  of  the  action 
resorted  to  as  a  means  of  securing  a  determination  of  the  matter 
in  controversy,  and  therefore  we  do  not  consider  it.  faow. 

In  the  year  1881  the  defendant  McDonald,  the  auditor  of  Hen- 
nepin  county,  caused  the  tract  of  land  to  which  the  issue  relates  to 
be  assessed  for  taxation,  and  the  ordinary  proceedings  to  impose 
taxes  upon  the  land  for  that  year  were  bemg  carried  forward  when 
this  action  was  instituted  to  restrain  such  proceeding,  upon  the 
ground  that  the  property  was  exempt  from  taxation.  After  a  trial 
of  the  cause,  and  upon  nndings  of  lact  by  the  court,  judgment  was 
directed  for  the  relief  sought.  A  motion  for  a  new  trial,  upon  the 
grounds  that  the  decision  was  not  justified  by  the  evidence  and  was 
contrary  to  law,  was  denied,  and  the  defendants  appealed.  The 
land  is  a  part  of  the  lands  granted  by  congress  and  subseqnently 
transferred  to  the  plaintiff  to  aid  in  the  construction  of  its  line  of 
road.  These  lands,  as  originally  held  by  the  corporation,  were 
confeasedly  exempt  from  taxation.  The  only  controversy  is  as  to 
whether,  through  a  transaction  presently  to  be  referred  to,  a  por- 
tion of  these  lands,  inclnding  the  land  in  question,  has  been  ^^con- 
tracted to  be  sold,  conveyed,  or  leased  by  said  company,"  within 
the  proper  meaning  of  that  langaage  which,  as  found  in  the  Gen- 
eral Laws  of  1865  (chapter  15^,  expressly  limits  the  exemption 
from  taxation.  This  issue  is  to  oe  determined  by  the  construction, 
intent,  and  effect  of  the  transaction  now  to  be  stated. 

In  1871  an  agreement  was  executed  in  writing  in  behalf  of  the 
corporation,  and  under  its  seal,  which,  for  the  declared  purpose  of 
22  A.  &  £.  R.  Gas.— 14 
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providing  means  for  the  payment  of  the  debtB  of  the  company  in- 
AoBnifjDiT  n-  oorred  in  the  constraction  of  its  road,  provided  for  the 
^^wSciAL8TocK."i86ningby  the  corporation  of  24,400  shares  of  so-called 
^'  special  stocky"  of  the  nominal  or  par  valne  of  $100  each.  This 
stock  was  to  be  issued  and  delivered  to  each  holder  of  the  common 
stock  npon  payment  of  snch  sum  as  should  be  required  by  the 
company,  each  stockholder  thus  to  receive  the  same  number  of 
shares  of  the  special  stock  as  he  held  of  the  common  stock  of  the 
corporation.  The  special  stock  was  not  to  entitle  the  holder  of  it 
to  vote,  or  in  any  manner  participate  in  the  business,  proper^,  or 
management  of  the  corporation,  nor  to  receive  any  benefit  or  divi- 
dend  from  any  of  its  property,  except  from  the  lands,  as  provided 
in  the  agreement.  The  nolders  of  this  stock  were,  however,  en- 
titled to  receive  a  half-yearly  "  dividend  "  upon  it  of  3^^  per  cent, 
payable  from  the  proceeds  of  the  sales  of  the  lands  specified  in  the 
agreement.  William  K.  Marshall  was  designated  in  the  agreement 
as  trustee  for  the  holders  of  the  special  sto^. 

The  agreement  further  provided  that  400,000  acres  of  the  land 
grant  should  be  set  apart  and  appropriated  to  the  payment  of  the 
specified  dividends  upon,  and  the  final  payment  and  extinction  of, 
tne  amount  of  such  special  stock.  An  irrevocable  power  of  at- 
torney was  made  to  £.  F.  Drake,  authorizing  him,  as  the  attomej 
in  fact  of  the  corporation,  to  contract,  sell,  and  convey  these  lands, 
or  any  of  them,  at  discretion,  and  to  apply  the  proceeds  to  the 
payment  of  dividends  due  upon  the  special  stock,  and  of  the 
principal  amount  thereof.  Provision  was  made  for  the  election  of 
trustees  by  the  holders  of  the  special  stock,  and  such  trustees  were 
to  have  control  of  the  land  so  set  apart.  They  were  empowered  at 
pleasure  to  remove  all  officers  or  agents  employed  in  the  manage- 
ment of  the  lands,  and  to  appoint  otliers ;  to  remove  the  designated 
trustee  and  attorney  in  fact,  and  to  appoint  their  successors;  to 
determine  at  what  rate  and  to  what  extent  the  special  stock  might 
be  received  in  payment  for  lands  at  their  appraised  value,  and  from 
time  to  time  to  alter  or  discontinue  the  sales  and  conditions  for  re- 
ceiving the  same ;  to  control  and  direct  the  attorney,  in  fact,  as  to 
the  price  and  manner  of  selling  lands.  Through  such  attorney 
they  might  grant  rights  of  way  for  improvements,  compromise 
claims,  make  releases,  and  generally  do  all  such  acts  as  the  owners 
of  the  lands  might  do.  Until  such  trustees  should  be  cboeen, 
however,  the  board  of  directors  of  the  corporation  was  to  have  the 
power  which  was  conferred  upon  such  trustees.  The  declared  in- 
tent of  the  agreement  was  further  expressed  to  be  that  the  special 
stock  should  be  issued,  based  on  the  land,  and  the  land  sold  by  the 
attorney  in  fact,  as  trustee  under  the  board  of  directors  of  the  eor- 
poration,  or  the  trustees  to  be  chosen  by  the  holders  of  the  special 
stock,  and  the  proceeds  applied  to  pay  dividends,  and  the  surplus 
from  time  to  time  to  be  distributed  to  pay  the  principal  of  suck 
stock. 
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Br  section  12  of  this  instrament  it  is  provided  that  '^  when  fnnds 
shall  arise  from  the  sale  of  lands  sufficient  to  pay  all  dividends  on 
said  stock,  and  to  refund  to  the  holders  the  par  valae  thereof,  this 
s^reement  shall  be  discharged,  and  the  stocK  hereby  created  con- 
sidered cancelled,  .  .  .  and  me  lands  remaining  nnsold,  or  funds  aris- 
ing from  sales,  undistributed,  whether  of  money  or  choses  in  action, 
shall  belong  to  the  St.  Paul  &  Sioux  City  B.  B.  Co.  or  its  lawful  as- 
signs. It  is  further  agreed  that  said  St.  Paul  &  Sioux  City  R.R.  Co. 
may  at  any  time,  after  giving  thirty  days'  notice  ...  of  the  time 
and  place,  redeem  and  retire  any  part  or  all  of  the  stock  issued  under 
this  agreement,  by  paying  to  the  holders  .  .  .  the  par  value  of  said 
stock,  and  the  accrued  dividend  thereon ;  •  .  •  and  whenever  all 
the  said  stock  shall  have  been  so  redeemed,  or  funds  shall  have  been 
deposited  at  a  place  for  their  redemption,  to  be  approved  by  the 
trustees  hereinbefore  named,  all  the  provisions  of  this  agreement 
shall  become  void,  and  all  of  said  lands,  and  the  proceeds  thereof, 
shall  be  discharged  and  free  from  the  lien  or  incumbrance  hereof 
as  folly  as  if  these  presents  had  never  existed." 

It  is  further  stipulated  in  this  agreement  that  the  corporation 
shall  not  sell,  mortgage,  or  incumber  the  lands,  and  that  it  will, 
**  whenever  requir^  by  said  attorney,  or  by  the  trustee  herein 

1}rovided  for,  make  such  further  writings,  mortgage,  or  lien  on  said 
ands  in  favor  of  said  stock,  and  for  the  benefit  of  the  holders 
thereof,  as  may  be  devised,  advised,  or  required  to  perfect  and 
secure  the  holders  thereof  in  the  benefit  of  said  lands  as  herein 
provided." 

The  scheme,  of  which  the  above  outline  has  been  given,  was 
carried  into  effect.  The  trustee  named  accepted  the  trust.  Four 
hundred  thousand  acres  of  land  were  designated  for  the  purposes 
set  forth  in  the  agreement,  which  included  the  tract  of  land  in 
question.  The  special  stock  was  issued  to  and  taken  bv  the  holders 
of  the  common  stock,  share  for  share,  as  contemplated  oy  the  agree- 
ment ;  one  dollar  per  share,  the  price  fixed,  oeing  paid  for  the 
same.  A  part  of  the  designated  lands  has  been  disposed  of  pur- 
suant to  the  provisions  of  the  agreement.  The  remainder,  inclad- 
ing  the  particular  tract  in  question,  is  still  held,  as  we  understand, 
undisposed  of,  and  affected  only  bv  the  terms  of  the  agreement. 

There  is  no  controversy  as  to  the  power  of  the  corporation  to 
issne  the  so-called  special  stock,  to  maKe  the  agreement  referred  to, 
and  to  impose  such  a  charge  upon,  or  make  such  disposal  of,  the 
lands  as  this  agreement  may  be  deemed  to  have  accomplished. 
The  contention  is  as  to  the  effect,  not  as  to  the  validity,  of  the 
pecnUar  appropriation  which  has  been  made  of  the  land.  The  al- 
legations of  the  complaint  are,  among  other  things,  to  the  effect 
that  the  intention  sought  to  be  accomplished  by  this  transaction 
was  to  afford  security  merely  of  the  nature  of  a  mortgage  to  the 
stockholders  of  the  corporation  for  an  indebtedness  of  Uie  corpora- 
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tion  to  them  on  account  of  money  advanced  by  them  for  proper 
corporate  purposes,  in  addition  to  the  amounts  paid  upon  subscrip- 
tions to  the  capital  stock.  By  the  answer,  the  fact  of  such  indebt- 
edness and  the  alleged  intention  are  put  in  issue,  and  it  is  averred 
in  substance  that  the  intention  was  by  this  transaction  to  confer 
upon  the  holders  of  the  special  stock  the  entire  interest  of  the  cor- 
poration  in  the  lands,  and  at  the  same  time  to  avoid  the  appearance 
of  a  sale  or  conveyance  thereof,  in  order  that  the  lands  mignt  remain 
exempt  from  taxation  while  held  by  the  stockholders. 

As  we  proceed  we  should  avoid  misconception  as  to  the  nature 
of  this  special  stock,  and  bear  in  mind  the  relations  of  the  holdere 
of  the  capital  stock  to  the  corporation  and  to  its  property.  The 
so-called  special  stock  was  not  m  any  proper  sense  stock  of  the  co^ 
"sraciALtToox"  poration  which  ci*eatea  it.  It  conferred  upon  the 
JOT  STOCK  Ai  ^^jjgj^  ^f  j^  jjQ  interest  of  any  kind  in  the  corporation, 

or  in  the  business  which  it  was  created  to  transact.  They  conld 
not,  by  virtue  of  being  holders  of  such  stock,  participate  iu  any' 
manner  in  the  management  of  the  corporation,  or  of  its  affairs,  nor 
derive  any  profit  or  income  from  the  prosecution  of  the  corporate 
business.  The  interest  or  benefit  conferred  and  acquired  throngh 
this  stock  was  confined  to  certain  lands,  the  property  of  the  corpora- 
tion, and  was  of  a  nature  such  as  the  corporation  might  grant  to 
any  stranger. 

The  term  "  stock ''  is  not  fitly  employed  to  designate  the  right 
or  interest  which  was  thus  conferred  by  the  corporation  npoD  its 
individual  stockholders.  Any  other  manner  of  evidencing  the 
amounts  for  the  payment  of  which  the  lands  may  have  been  appro- 
priated, or  by  evidencing  the  interest  of  the  holders  of  the  so- 
called  special  stock  in  the  lands  to  which  it  related,  might  as  well 
have  been  employed.  It  will  be  convenient,  however,  to  continne 
to  use  the  term  ^^  special  stock  "  as  it  is  employed  in  the  agreemenL 
The  land  which  is  the  subject  of  this  agreement  was  the  property 
of  the  corporation,  and  not,  in  any  proper  legal  sense,  the  propertj 
of  the  holders  of  its  capital  stock.  Qneen  v.  Amaud,  9  Q.  B.  806, 
817 ;  City  of  Utica  v.  Churchill,  33  N.  Y.  161,  237. 

The  members  of  a  corporation  are,  of  course,  interested  in  the 
corporate  property ;  they  may  derive  individual  benefit  from  its 
use  by  the  corporation  or  from  its  proceeds,  yet  they  are  not  the 
owners  of  it;  they  have  no  power  to  transfer  or  dispose  of  it,  nor 
to  appropriate  it  to  their  own  use.  The  agreement  respecting 
these  lands  of  the  railroad  company  was  between  parties  legally 
distinct, — the  corporation,  and  the  individuals  who  were  meinbere 
of  it.  If,  by  the  transaction  under  consideration,  the  corporation 
divested  itself  of  its  property  in  the  lands  and  conferred  tiie  same 
upon  its  individual  stockholders,  it  would  be  as  efiectual  as  an 
alienation,  rendering  the  lands  taxable,  as  though  the  transaction 
had  been  with  strangers.     The  corporation  would  become  divested 
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of  ita  property  in  the  lands  to  the  same  extent  that  its  stockholders 
as  indiyidnals  should  acqaire  such  interest. 

The  real  intention  of  the  parties  has  been  properly  made  an  issue 
of  fact  in  this  case,  and  constitutes  the  principal  question  to  which 
argument  on  the  part  of  the  State  has  been  directed.  The  mere 
form  or  terms  of  the  instrument  by  which  the  title  is  affected 
ahouTd  not  alone  determine  the  power  of  the  State  to  tax  sptcxal  aoub. 
the  lands.  If  the  corporation  iias  conferred  upon  its  J^iJJSSS 
individual  stockholders  the  entire  beneficial  interest  in  SS^o^^S 
the  property,  even  though  it  still  retains  the  bare  legal  '^*^- 
title,  the  exemption  from  taxation,  which  was  created  for  the  be- 
nefit and  to  serve  the  purposes  of  the  corporation,  should  cease. 
State  V,  Winona  &  St.  t.  K.  R.  Co.,  21  Minn.  472.  And  if  it  were 
true,  as  the  fact  is  claimed  to  be  on  the  part  of  the  State,  that  the 
corporation,  while  actually  intending  to  confer  upon  its  members, 
and  they  to  receive,  all  its  beneficial  interest  in  the  lands,  had 
reserved  a  form  of  ownership,  a  formal  right  of  redemption,  only 
for  the  purpose  of  preserving  the  exemption  from  taxation,  in 
respect  to  which  it  had  no  longer  any  real  concern,  the  purpose 
being  fraudulent  as  to  the  State,  the  reservation  would  be  ineffec- 
tual 

In  determining  the  rights  of  the  State  with  respect  to  taxation, 
that  would  be  regarded  as  done  which  in  good  conscience  ou^ht  to 
be  done.  The  real  purpose  to  transfer  the  proper^  would  be 
given  effect :  tlie  purpose,  by  reserving  a  mere  form  of  ownership, 
to  defraud  the  State  of  taxes  which  it  has  a  right  to  exact  from  the 
property  of  the  individual  owners,  would  be  set  at  naught.  In 
each  case  the  land  should  be  taxed  as  the  property  of  the  individ- 
uals. But  if  the  transaction  in  question  is  to  be  construed  and 
was  intended  to  be  an  appropriation  of  the  land  only  as  security 
for  an  indebtedness  of  the  corporation  to  its  stockholder,  that 
alone  would  not  render  the  land  taxable ;  and  as  to  this,  we  do  not 
understand  that  anything  is  asserted  to  the  contrary.  The  form  in 
which  such  security  may  have  been  given  is  not  important,  except 
as  bearing  upon  the  question  as  to  what  was  the  intention  of  tne 
parties  and  the  real  nature  of  the  transaction.  If  that  was  in  its 
nature  a  mortgage  only,  it  is  not  material,  as  affecting  the  question 
under  consideration,  whether  the  object  was  accomphshed  through 
the  ordinary  form  of  a  mortgage ;  or  by  a  trust  deed,  with  a  power 
of  sale,  which  is  the  more  common  form  of  railroad  mortgages ;  or 
by  a  mere  agreement  by  which  the  land  was  appropriated  as 
security. 

The  finding  of  the  court  as  to  the  fact  last  referred  to  was  in 
accordance  with  the  averments  of  the  complaint;  that  is,  in  sub- 
stance, that  the  transaction  was  intended  merely  as  security  for  an 
indebtedness  of  the  corporation  to  its  stockholders;  that  it  was  not 
the  intention  that  the  land  should  become  the  property  of  the 
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stockholders,  bnt  that  it  should  remain  the  property  of  the  corpo- 
ration, to  be  disposed  of,  however,  and  the  proceeds  applied  as 
specified  in  the  agreement.  Reading  the  agreement  as  expressing 
tne  real  intention  of  the  parties,  we  are  of  the  opinion  that  it  does 
not  bear  opon  its  face  tne  legal  import  of  absolutely  conferring 
upon  the  stockholders  of  the  corporation  the  legal  or  equitable 
title.     While  larfi:e  and  exti*aordinaiT  powers  are  fi:iven 

POWS&  TO  BMKlt  %  ,^  1  1  ■'•*•.  '^i* 

swnTBKT  DOM  to  thcm  respcctmg  the  control,  appropriation,  and  dis- 
ymYAxcm  ab.'  positiou  of  the  property,  yet  the  specifically  declared 
BOLun.  purpose  and  intent  of  the  agreement,  and  the  expressed 

right  of  redemption,  give  to  the  instrument,  upon  its  face,  the 
character  of  a  mortgage,  or  an  appropriation  of  the  land  as  *a  seca- 
rity,  rather  than  of  an  absolute  alienation.     It  is  true,  as  has  been 
suggested,  that  the  stockholders  were  empowered,  while  the  land 
remained  unreedemed,  and  upon  an  appraisal  of  valnes  to  be  made 
by  trustees  of  their  own  choosing,  to  surrender  their  special  stock, 
and  to  take  land  in  payment  of  it.     But  whatever  may  be  the  in- 
fluence of  this  and  of  other  provisions  of  the  agreement  as  affect- 
ing the  determination  of  the  issue  as  to  any  covert  purpose  of  tbe 
parties,  concerning  which  we  now  express  no  opinion,  it  is  clear 
that  the  mere  power  to  thus  appropriate  the  security  in  payment 
of  the  debt  would  not  of  itself  give  to  the  agreement  the  legal  im- 
port of  an  absolute  alienation  of  the  land.     It  is  further  suggested 
that  this  provision  of  the  agreement  placed  it  in  the  power  of  the 
stockholders  at  their  own  will  to  defeat  the  stipulated  right  of  re- 
demption, and  to  render  valueless  the  nominal  interest  remaining 
in  the  corporation  ;  because  such  a  price  might  be  fixed  upon  the 
land  to  be  thus  appropriated  that  the  whole  of  the  land  would  be 
absorbed  in  thus  paying  for  and  returning  the  special  stock.    It  is 
therefore  urged  that  the  instrument  should  be  construed  to  liave 
the  effect  of  a  complete  alienation  of  the  property. 

We  cannot,  from  the  terms  of  the  agreement,  declare  this  to  be 
its  legal  effect.  Whether,  if  the  stockholders  had  all  exercised  this 
right  of  appropriation,  the  land  would  have  been  completely  ab- 
sorbed, neither  the  findings  of  the  court  nor  the  uncontroverted 
Held,  aobbb-  facts  enable  us  to  say.  The  actual  value  of  the  land  ift 
OH  ITS  PACB^m.  not  found.  It  may  have  been  of  a  value  greater  than 
AHCB.^  '  the  amount  of  special  stock.     If  the  trustees  had  made 

a  dishonest  appraisal  of  values,  to  the  prejudice  of  the  corporation, 
it  would  not  have  been  bound,  and  might  have  had  relief  irom  the 
fraud.  But  whether  the  real  purpose  of  the  parties  was  in  accord- 
ance with  the  legal  import  of  the  agreement,  or  was  of  the  char- 
acter which  the  State  alleges,  is  not  to  be  determined  alone  from 
the  terms  of  the  agreement.  The  question  which  is  in  issne, 
whether  or  not  there  existed  an  indebtedness  from  the  corporation 
to  its  members,  to  secure  which  was  the  alleeed  object  of  the 
agreement,  the  value,  or  at  least  the  supposed  value,  of  the  land  aa 
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compared  with  the  amount  of  the  alleged  obligation,  the  relations 
and  oondact  of  the  parties,  and  perhaps  other  facts,  are  material, 
and  should  be  considered  in  connection  with  the  terms  of  the 
agreement  as  affecting  the  determination.  But  here,  as  seems  evi- 
dent, the  court  fell  into  an  error  which  renders  necessary  a  rede- 
termination of  the  facts  as  to  what  was  the  real  intention  of  the 
parties.  The  facts  found  include  a  determination,  in  accordance 
with  the  allegations  of  the  complaint,  of  the  existence  of  an  in- 
debtedness from  the  corporation  to  its  stockholders,  to  secure  the 
payment  of  which  the  special  stock  was  created,  and  the  land  de» 
voted  by  the  written  agreement.  The  alleged  indebtedness  was 
put  in  issue  by  the  answer,  and  the  case,  containing  all  of  the  evi- 
dence, presents  no  evidence' supporting  this  averment  of  the  com- 
plaint. 

The  members  of  the  corporation  did  not  become  its  creditors  by 
paying  for  the  capital  stock  for  which  they  had  subscribed,  nor  did 
the  non-payment  of  dividends  make  them  creditors,  if  no  dividends 
had  been  earned,  and  the  evidence  seems  to  show  that  ^^ 
none  had  been  earned.  There  is  no  proof  of  the  al-  »©  ikdbbtd). 
leged  fact  that  they  had  advanced  money  to  the  corpo-  «m  of  mtaSi 
ration,  in  addition  to  the  payments  made  for  the  capital  ""^'^ 
stock.  They  were  not  then,  so  far  as  the  evidence  shows, 
creditors  of  the  corporation,  or  entitled  to  the  security  which 
is  claimed  to  have  been  afforded  by  the  transaction  under  con- 
sideration. The  finding  of  the  court  to  the  contrary  was  of 
course  erroneous,  and  the  fact  erroneously  assumed  was  such  that 
it  may  have  affected  the  further  determination  of  the  court  as  to 
the  real  purpose  of  the  parties,  which  is  the  principal  question  in 
dispute. 

The  trial  court,  proceeding  from  the  assumed  fact  of  an  existing 
indebtedness,  came  to  the  conclusion,  from  the  terms  of  the  agree- 
ment, and  from  the  evidence  in  the  case,  that  the  real  purpose  of 
the  parties  was  to  give  and  to  receive  security  in  the  nature  of  a 
mortage ;  but  we  cannot  presume  that  the  same  conclusion  would 
have  been  reached  if  it  had  been  considered  that  there  was  no  in- 
debtedness, no  legal  or  equitable  right,  which  the  stockholders 
could  assert  against  the  corporation  ;  or  that  the  benefit  secured  to 
the  stockholders  by  the  agreement  was  a  mere  gratuity.  In  brief, 
it  is  not  apparent  that  the  conclusion  of  the  court  that  the  purpose 
was  merely,  in  effect,  to  mortgage  these  lands  as  security,  may  not 
have  been  affected  bv  the  erroneous  assumption  and  finding  that 
there  was  a  debt  to  be  secured.  Therefore  there  must  be  a  new 
tj-ial.  • 

We  would  not  be  understood,  from  what  has  been  said,  as  inti- 
mating that  the  effect  of  the  agreement  would  necessarily  be  dif- 
ferent from  that  declared  by  the  court,  if  it  should  be  considered 
that  in  fact  tiiere  was  no  indebtedness.    On  the  contrary,  we  think 
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that  if  the  corporation  had  created  a  lien  upon  its  lands  in  favor  of 
its  stockholders  to  secure  a  mere  bonus  or  mtuity,  there  being  in- 
volved no  intention  of  conferring  upon  tnem  the  real  beneficud 
interest  in  the  property,  the  lands,  while  remaining  the  property 
of  the  corporation,  affected  only  by  such  lien,  womd  not  become 
taxable.  But  the  fact  erroneously  assumed  is  still  important  in  its 
bearing  upon  the  issue  as  to  whether  this  transaction  was  intended 
to  accomplish  the  purposes  of  a  security  at  all,  or  to  confer  upon 
the  stockholders  substantially  the  propeity  in  the  lands  under  the 
cover  and  le^al  form  of  affording  a  mere  security.  The  error  mtv 
have  affectea  the  determination  of  this  issue. 

It  is  apparent,  from  the  language  of  the  decision  of  the^conrt 
below,  that  this  error  resulted  from  the  fact  that  the  answer  npoD 
which  the  case  had  been  tried  had  not  been  filed  or  presented  to 
the  court ;  and  it  being  supposed  that  the  fact  of  indebtedness  was 
not  denied,  the  allegation  of  the  complaint  was  taken  to  be  true. 
The  point  upon  which  our  decision  turns  is  not  so  distinctly  pre- 
sented in  the  appellant's  brief  as  it  should  be,  if  relied  upon;  but 
we  have  concluded,  rather  from  the  whole  tenor  of  the  printed 
argument  than  from  any  distinct  specification  of  the  error,  tnat  the 
pomt  is  before  us  for  decision. 

The  order  refusing  a  new  trial  is  reversed,  and  a  new  trial 
awarded. 


Fabgo 

V. 
AUDrrOB-GENERAL. 

{Adta/MB  Casey  JRchigan,    September  39,  1885.) 

A  corporation  other  than  a  railroad  company  paying  taxes  on  its  ffroa 
re9eipt8,  whose  business  it  is  to  own  or  possess  railroad  freight  cars,  wnicb 
are  used  and  run  by  railroad  companies  in  Michigan,  organized  under  its 
laws,  in  whose  possession  they  chanced  to  be  from  time  to  time  for  tnuifl- 
porting  freight  from  points  within  to  points  without,  and  from  points  with- 
out to  points  within,  the  State,  and  paying  for  the  use  thereof  a  definite  sum 
per  mile  for  the  distance  travelled  over  their  respective  lines,  is  subject  to  be 
taxed  under  the  act  to  provide  for  the  taxation  of  persons,  copartnerBfains, 
associations,  car-loaning  companies,  corporations,  and  fast  freight  lines  en- 
gaged in  the  business  of  running  cars  over  any  of  the  railroads  of  this  State, 
and  not  being  exclusively  the  property  of  any  railroad  company  paying 
taxes  on  their  gross  receipts. 

The  business  so  conducted  is  within  the  title  of  the  act. 

The  tax  imposed  by  the  act  is  upon  the  business,  and  affects  residents  and 
non-residents  alike. 

The  enactment  is  a  valid  exercise  of  legislative  power,  and  is  not  in  con- 
flict with  article  8,  §  7,  Const.  U.  S. 
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Appeal  from  Washtenaw. 
TFm.  H.  WeUs  for  complainaDt. 

Moses  Taggwrt  and  Ea/voard  Bacon  iot  defendant  and  appel* 
lant. 

Champlin,  J. — Complainant  filed  his  bill  for  the  purpose  of  en- 
joining the  collection  of  a  tax  upon  a  portion  of  the  gross  earnings 
of  the  Merchants'  Despatch  Transportation  Co.  for  the  year 
1883.  The  general  demnrrer  to  the  bill  was  overruled,  and  de- 
fendant appeals. 

The  bill  of  complaint  sets  forth  that  the  Merchants'  'Despatch 
Transportation  Co.  is  a  joint-stock  association,  consisting  of 
more  than  seven  members,  organized  and  existing  under  the  laws 
of  the  State  of  New  York,  and  authorized  to  sue  in  the  name  of 
its  president;  that  during  the  year  ending  December  81,  1883, 
the  company  was  engaged  in  the  business  of  soliciting  facts. 

and  contracting  for  me  transportation  of  freight  required  to  be 
carried  over  connecting  lines  of  railroad,  in  order  to  reach  its  des- 
tination, and  for  the  prosecution  of  its  said  business  it  had  agencies 
located  generally  throughout  the  United  States  and  the  Dominion 
of  Canada ;  it  issued  through  bills  of  lading  for  such  freight;  and 
caused  the  same  to  be  earned  by  the  appropriate  railroad  compa- 
nies, and,  as  compensation  for  its  services  in  the  premises,  it  was 
paid  by  the  railroad  companies  a  definite  proportion  of  the  through 
rate  charged  and  collected  by  said  companies  for  the  carriage  of 
said  freights;  that  during  said  year  it  was  possessed  of  certain 
freight  cars,  which  were  used  and  ran  by  the  railroad  companies 
in  whose  possession  they  chanced  to  be  from  time  to  time  for  the 
transportation  upon  their  own  and  connecting  lines  of  railroad  of 
throQgh  freight,  principally  between  New  York,  Boston,  and  com- 
mercial centres  in  the  West,  Northwest,  and  Southwest,  without 
the  State  of  Michigan ;  that  said  cars  were  not  used  for  carriage  of 
freight  between  points  situate  within  the  State  of  Michigan,  but 
wholly  for  the  transportation  of  freight  either  passing  through  the 
State,  or  originating  at  points  without  the  State,  and  destined  to 
points  witliin,  or  originating  at  points  within,  and  destined  to 
points  without,  the  State;  that  the  railroad  companies  thus  making 
use  of  cars  during  the  year  paid  to  the  transportation  company,  as 
compensation  therefor,  a  definite  sum  per  mile  for  the  distance 
travelled  by  the  said  cars  over  their  respective  lines;  that  the  tmns- 
portation  company,  during  the  year,  was  not  running  or  interested 
in  any  special  fast,  through,  or  other  stock,  coal,  or  refrigerator 
car  freiglit  line,  or  doing  Dusiness  in,  or  running  cars  over,  any  of 
ttie  railroads  of  said  State  otherwise  than  as  before  stated ;  that 
prior  to  April  1,  1884,  the  commissioner  of  railroads  furnished 
certain  blank  forms  of  a  report  to  the  company,  under  the  act  of 
June  5, 1883,  entitled  "  An  act  to  provide  tor  the  taxation  of  per- 
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sons,  copartnerehipB,  associations,  car-loaning  companies,  and  fast 
freight  lines  engaged  in  the  business  of  running  cars  over  any  of 
the  railroads  of  this  State,  and  not  being  exclusively  the  property 
of  any  railroad  company  paying  taxes  on  their  gross  receipts,''  with 
the  requirement  that  it  snould  make  up  and  return  said  report  to 
the  office  of  said  commissioner  on  or  before  April  1,  1884,  under 
the  penalties  of  said  act ;  that,  protesting  against  the  validitj  of 
said  Jaw,  or  its  applicability  to  said  company,  it  made  and  nled 
with  the  commissioner  a  report,  duly  verined,  of  the  gross  amoant 
of  the  receipts  of  the  said  transportation  company  for  the  mileage 
of  said  cars  during  the  year  1883,  while  in  use  in  the  transporta- 
tion of  freight  between  points  witho>it  said  State,  and  passing 
through  it  in  transit,  estimated  and  prorated  according  to  the 
mileage  of  said  cars  within  the  State  while  so  in  use,  was  the  sum 
of  $95,714.50 ;  and  while  in  the  use  of  transportation  of  freight 
from  points  without  to  points  within,  and  from  points  within  to 
points  without,  said  State,  estimated  and  prorated  according  to  the 
mileage  of  said  cars  within  the  State  of  Michigan  while  so  in  use, 
was  $28,890.01,  making,  in  the  aggregate,  the  sum  of  $124,604.51 ; 
that  during  said  year  it  received  no  money  whatever  on  business 
done  solely  within  the  State,  and  no  money  which  was  or  could  be 
regarded  as  earned  during  said  year  within  the  limits  of  the  State, 
other  than  as  hereinbefore  set  forth ;  that  the  law  makes  it  the 
duty  of  the  commissioner  to  make  and  file  with  the  auditorgen- 
era!  a  computation,  based  on  the  report,  of  the  amount  of  tax  to 
become  due,  and  the  company  is  required,  before  the  first  day  of 
July,  to  pay  to  the  State  treasurer,  upon  the  statement  of  the 
auditor-general,  2^  per  cent  upon  its  gross  receipts,  as  computed 
by  the  commissioner,  and  derived  from  loaning,  renting,  or  hiring 
of  cars  to  any  railroad  corporation  ;  the  tax  and  interest  is  made  a 
lien  upon  all  the  property  of  the  company,  and,  in  default  of  pay- 
ment,  the  auditor-genei*al  may  issue  nis  warrant,  and  collect  the 
same  by  distress  and  sale  of  any  property  of  the  company ;  that  the 
commissioner  determined  that  the  gross  receipts  of  the  transpor- 
tation company  under  the  act  is  $28,890.01,  and  that  there  is  due, 
as  a  tax  thereon,  $722.25,  for  which  the  property  of  the  company 
is  liable  to  seizure  and  sale  ;  that  the  company  is  advised  that  said 
act,  as  to  the  gross  receipts  of  the  company,  or  of  any  of  its  re- 
ceipts or  earnings  from  use  of  its  cars  within  the  State  of  Micbi* 
gan,  and  the  transaction  of  its  business  aforesaid,  is  in  violation  of 
the  constitution  of  the  United  States,  and  void,  and  that  said  act 
is  inapplicable  to  said  transportation  company,  and  inoperative,  for 
further  reasons  appearing  on  its  face,  and  that  said  company  is  n<^ 
amenable  thereto ;  that  tne  chief  office  for  the  transaction  of  cor- 
porate business  was  and  is  in  the  city  of  New  York,  and  tliat  all 
moneys  earned  by  it  were  paid  to  it  at  its  said  office;  that  it  had 
no  funds  or  property  in  the  State  of  Michigan,  except  cans  in  tran- 
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sit  and  office  fnruitnre  in  possession  of  agents ;  and  that  dnring 
Bald  year  the  said  transportation  company  was  sabject  to  taxation, 
and  was  taxed  on  account  of  its  property  and  earnings,  within  and 
under  the  laws  of  the  State  of  !New  York ;  that  its  business  is  per- 
manently established,  and  the  enforcement  of  snch  tax  would  de- 
prive it  of  rights  and  privileges  conferred  upon  it  by  the  constitu* 
lion  of  the  united  States. 

The  prayer  of  the  bill  is  that  the  said  tax  upon  the  said  gross 
receipts  of  complainant  may  be  decreed  to  be  invalid ;  and  that 
any  ^x  upon  the  earnings  or  receipts  of  said  transportation  com- 
pany, from  the  soliciting  of  freights  and  the  making  of  contracts 
tor  Uie  through  transportation  of  the  same,  and  from  the  use  of 
its  cars  in  manner  aforesaid,  may  be  decreed  to  be  unauthorized  by 
.  said  act ;  and  that  the  auditor-general  may  be  restrained  from  col- 
lecting or  enforcing,  or  proceeding  to  collect  and  enforce,  the  said 
tax  upon  the  receipts  oi  the  said  transportation  company,  or  any 
part  tnereof . 

It  will  be  perceived,  from  the  statement  made  in  the  bill,  that 
the  only  tax  which  the  auditor-general  has  laid  under  the  act 
against  the  complainant  is  npon  the  gross  earnings  of  its  cars,  com- 
puted upon  the  mileage  ox  said  cars  used  in  transportation  of 
freight  irom  points  without  the  State  to  points  within,  and  from 
points  within  to  points  without  the  State ;  and  that  he  has  not 
attempted  to  lay  any  tax  upon  the  gross  receipts  received  for 
mileage  of  its  cars  used  in  transporting  freight  through  the  State, 
nor  upon  its  business  of  soliciting  and  contracting  for  freight 
either  into,  through,  or  without  the  State, 

The  sections  of  the  act  necessary  to  be  considered  in  the  dispo- 
sition of  the  case  read  as  follows : 

^*  An  act  to  provide  for  the  taxation  of  persons,  copartnerships, 
associations,  car-loaning  companies,  corporations,  and  fast-freignt 
lines  engaged  in  the  business  of  running  cars  over  any  of  the  rail 
roads  of  this  State,  and  not  being  exclusively  the  property  of  any 
railroad  company  paying  taxes  on  their  gross  receipts. 

'*  Section  1.  The  people  of  the  State  of  Michigan  enact  that 
every  person,  copartnership,  corporation,  association,  car-loaning 
company,  or  fast-ireight  line  engaged  in  the  business  of  running 
cars  over  any  of  the  railroads  of  this  State,  and  not  being  exclu- 
sively the  property  of  any  railroad  company  paying  taxes  in  this 
State  on  their  gross  receipts,  who  are  or  may  hereafter  be  engaged 
in  the  business  of  carrying  passengers  in  any  palace,  drawing-room, 
sleeping,  chair,  or  other  car,  over  or  upon  any  railroad  in  this  State, 
or  any  part  thereof,  for  the  right  of  occupancy  of  which  passengers 
are  required  to  pay  a  sum  additional  to  tnat  charged  upon  the  or- 
dinary cars  of  the  road  over  which  said  palace,  drawing-room,  sleep- 
ing, chair,  or  other  car  as  aforesaid  may  be  hauled,  snail  keep,  in 
such  manner  as  shall  be  prescribed  by  the  commissioner  of  rail- 
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roads,  a  jnst  and  true  account  of  all  sums  bo  received  by  them  as 
additional  charges  for  the  occupancy  of  such  care  over  any  road  or 
portion  thereof  within  the  limite  of  this  State,  and  shall,  on  or 
Defore  the  first  day  of  April  of  each  year,  report  to  said  commis- 
sioner of  railroads,  on  blanks  to  be  furnished  by  him  for  such  pur* 
pose,  the  gross  amount  of  such  receipts  as  aforesaid-  earned  within 
the  limits  of  this  State  for  the  year  ending  on  the  thirty-first  day 
of  December  next  preceding  the  date  of  such  report. 

"  Sec.  2.  Every  person,  association,  copartnersnip,  or  corporation 
owning,  running,  or  interested  in  any  special,  last,  through  or 
other  stock,  coal,  or  refrigerator  car  freight  lines,  the  cars  of  which 
are  not  the  exclusive  property  of  railroad  companies ;  also  any  car- 
loaning  company,  incorporation,  copartnership,  or  association  doing 
business  in  or  running  cai*s  over  any  of  the  railroads  of  this  State, 
-:-shall  keep  accounts  and  make  reports  in  like  manner  as  is  pro- 
vided for  in  the  case  of  palace,  di*awing-room,  and  other  passenger 
cars  by  the  first  section  of  this  act. 

"  Sec.  3.  The  reports  required  to  be  made  by  sections  one  and 
two  of  this  act  shall  be  verified,  in  the  case  of  corporations,  by  the 
oath  of  the  president  and  secretary  thereof,  and  in  the  case  of  co- 
partnerships, associations,  or  persons,  by  the  oath  of  their  proper 
agents  or  accountants,  as  the  commissioner  of  railroads  shall  require. 

"  Sec.  4.  The  commissioner  of  railroads  shall,  on  or  before  the 
fii-8t  day  of  June  of  each  year,  make  and  file  with  the  auditor-gen- 
eral a  computation  of  the  amount  of  tax  which  will  become  due  on 
the  first  day  of  July  next  succeeding,  from  each  person,  association, 
copartnership,  or  corporation  liable  to  pay  taxes  under  the  provi- 
sions of  section  five  of  this  act,  which  computation  shall  be  based 
upon  the  report  of  such  person,  association,  copartnership,  or  cor- 
poration required  to  be  made  by  the  provisions  of  sections  one  and 
two  of  this  act ;  and  any  such  person,  association,  copartuershtp,  or 
corporation  neglecting  or  refusing  to  make  such  report,  or  who 
shall  wilfully  make  a  false  report,  shall  be  liable  to  a  penalty  of 
one  thousand  dollars ;  and  it  snail  be  the  duty  of  the  auditor-gen- 
eral, and  he  is  hereby  required,  in  case  such  penalty  shall  be  in- 
curred as  aforesaid,  to  forthwith  issue  his  warrant  for  the  collection 
of  the  same,  in  the  same  manner,  and  to  levv  and  collect  the  same 
in  all  respects,  as  is  herein  provided  for  the  collection  of  taxes 
against  such  person,  association,  copartnership,  or  corporation ;  and 
the  collection  of  said  penalty  shall  in  no  wise  absolve  the  person, 
association,  copartnersnip,  or  corporation  from  making  the  report 
of  payment  of  the  taxes  as  herein  provided. 

"  Sec.  5.  Every  corporation,  association,  copartnership,  car-loan- 
ing company,  or  person  as  specified  in  sections  one  and  two  of  this 
act  shall,  on  or  before  the  first  day  of  July  in  each  year,  pay  to  the 
State  treasurer,  upon  the  statement  of  the  auditor-general,  an  annual 
tax  of  two  and  one  half  per  cent  upon  their  gross  receipts,  as  com- 
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pnted  by  the  commissioner  of  mlroads,  and  derived  from  passen- 
gers,  or  from  the  loaning,  renting,  or  hiring  these  cars  to  any  rail- 
road or  other  corporation,  association,  copartnerehip,  or  party,  and 
such  taxes  shall  be  in  lien  of  all  other  taxes  upon  the  cars  used  for 
the  purposes  mentioned  in  sections  one  and  two  of  this  act." 

It  is  claimed-  that  the  bill  can  be  maintained  upon  two  grounds : 
(1)  The  Merchants'  Despatch  Transportation  Co.  is  not  amenable 
to  the  act.  (2)  The  tax  is  invalid  because  there  was  no  subject  for 
lawful  taxation  within  the  State. 

Under  the  first  poinl  it  is  urged  that  the  act  cannot  be  broader 
than  its  title,  and  if  the  title  does  not  comprehend  the 
company,  the  tax  in  question  laid  under  its  authority  bpatch  trakb*. 
is  void :  that  the  act  by  its  title  reaches  companies  "  en-  held  a  car. 
ga^d  m  the  busmess  of  runnmg  cars  over  any  of  the 
railroads  of  this  State;"  and  that  this  company  furnishes  cars  to 
other  companies  which  were  engaged  in  the  business  of  running 
cars,  butitself  was  not  engaged  in  that  business.  The  case  stated 
by  the  bill,  however,  is  that  this  company  was  possessed  of  certain 
freight  cars  which  were  used  and  run  by  the  railroad  companies  in 
whose  possession  they  chanced  from  time  to  time  to  be,  and  that 
the  several  railroad  companies  thus  flaking  use  of  said  cars  during 
the  year  paid  to  the  said  transportation  company,  as  compensation 
therefor,  a  definite  sum  per  mile  for  the  distance  travelled  by  the 
said  cars  over  their  respective  lines.  This  method  of  doing  busi- 
ness  with  the  freight  cars  possessed  by  the  complainant  brings  them 
within  the  class  named  in  the  title  called  "  Car-loaning  Companies," 
and  also  within  the  description  of  associations  engaged  in  tlie  busi- 
ness of  running  cars  over  any  of  the  railroads  of  this  State ;  and  I 
have  no  doubt  that  complainant's  business  is  comprehended  in  the 
title  of  the  act. 

Under  the  second  point  the  complainant's  counsel  claim  that  the 
tax  in  question  is  laid,  either  on  the  company  by  reason  of  business 
done  within  the  State,  measured  by  its  gross  earnings,  or  upon  the 
gross  earnings  of  the  company  within  the  State  as  specific  prop- 
erty ;  that  the  tax  in  either  case  is  void  (1)  because  the  business  of 
th<3  company  is  interstate  transportation,  and  (2)  because  the  earn- 
ings or  assets  are  not  within  the  jurisdiction  of  tlie  State.  And  it 
is  contended  that  the  application  of  the  act  above  recited  to  the 
Merchants'  Despatch  Transportation  Co.  is  enjoined  by  the  federal 
constitution,  which  gives  to  congress  exclusive  power  to  regulate 
commerce  among  the  States.     Section  8,  art.  3. 

The  points  raised  by  counsel  for  complainant  have  frequently 
been  the  subject  of  discussion  by  eminent  jurists,  and  in  different 
phases  have  been  before  the  supreme  court  of  the  United  States 
for  final  determination.  I  shall  not  attempt  a  discussion  of  the 
cases. 

The  difficulty  of  drawing  the  line  between  constitutional  and 
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nncoDstittttional  taxation  by  State  anthority  has  been  recognized  by 
that  tribunal.  It  was  held  in  the  case  of  State  Tax  on  Kailway 
Gross  Keceipts,  15  Wall.  284,  that  a  statnte  of  a  State  imposing  a 
tax  upon  the  gross  receipts  of  the  railroad  corporation  was  not  re- 
tax  ow  QROfls  pngnant  to  the  clause  of  the  constitution  above  cited. 


J5^?JIS?o7^  But  counsel  for  complainant  insists  that  the  decision  in 
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^^  that  case  is  not  authority  for  a  like  holding  in  this,  be- 
cause the  corporations  upon  which  the  tax  was  laid  were 
home  corporations,  and  subject  to  the  control  of  the  State  which 
enacted  the  law,  and  also  because  the  reasoning  of  the  court  in  sos- 
taining  the  tax  proceeded  upon  the  ground  that  they  were  domestic 
corporations,  and  held  their  franchises  under  authority  of  the  State 
imposing  the  tax,  and  it  was  competent  for  the  legislature  to  adopt 
this  mode  of  exacting  an  excise  tax  from  their  corporations.  But 
the  point  decided  was  that  such  tax  was  not  invalid  because  in  con- 
flict with  the  power  of  congress  to  regulate  commerce  among  the 
States.  The  law  under  which  the  present  tax  is  enacted  makes  no 
distinction  between  domestic  and  foreign  corporations,  and  applies 
to  all  persons  and  associations  doing  business  in  the  State.  It  16  a 
tax  upon  business  done  in  the  State,  and  the  fact  that  the  complain- 
ant is  a  non-resident  doing  business  in  the  State  is  the  mere  acci- 
dent of  place.  Indeed,  if  the  law  made  a  distinction  against  non- 
residents it  might  be  invalid  for  that  reason.  The  objections  to 
the  validity  of  the  law  on  the  ground  urged  by  the  complainant 
would  be  equally  potent  if  taken  by  a  resident  of  the  State.  It  is 
general  in  its  application. 

Following  tne  case  last  cited  is  that  of  Osborne  v.  Mobile,  16 
Wall.  479,  m  which  the  court  held  that  a  tax  in  the  shape  of  a 
license  fee  imposed  upon  an  express  company,  which  was  a  foreicn 
corporation,  having  a  business  extending  beyond  the  limits  of  the 
State,  was  not  repugnant  to  the  provision  of  the  constitution  under 
consideration.  The  chief  justice,  in  giving  the  opinion  of  the 
court,  expressed  himself  as  follows :  "  The  license  tax  in  the  pres- 
ent case  was  upon  a  business  carried  on  within  the  city  of  Mobila 
The  business  licensed  included  transportation  beyond  the  limits  of 
the  State,  or  rather  the  making  of  contracts  with  the  State  for  such 
transportation  beyond  it.  It  was  with  reference  to  this  feature  of 
the  business  that  the  tax  was  in  part  imposed ;  but  it  was  no  more 
a  tax  upon  interstate  commerce  than  a  general  tax  on  drayagd 
would,  because  the  licensed  drayman  might  sometimes  be  employed 
in  hauling  goods  to  vessels  to  be  transported  beyond  the  limits  of 
the  State?' 

I  think  the  tax  in  question  is  within  the  conceded  authority  of  the 
State  to  tax  persons,  property,  business,  or  occupations  within  its 
limits ;  and  that,  within  the  principles  of  the  cases  above  cited,  the 
tax  imposed  is  a  valid  exercise  of  such  authority.  The  decree  of 
the  circuit  court  must  be  reversed,  and  the  bill  dismissed. 
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Campbell  and  Sherwood,  JJ.,  concurred ;  Coolbt,  J.,  did  not 
sit  in  tiiis  case. 

State  Taxation  of  Corporations  Engaged  in  Interstate  Commerce! — See 
note  to  Pullaian  Southern  Oar  Co.  v,  Nolan,  17  Am.  &  £ng.  R.  R.  Cas.  404. 


Central  Iowa  fi.  B.  Co. 

V. 

Board  of  Supervisors  et  al. 

{Adoance  Ooie^  Imca.    October  22,  1885.) 

Where  there  are  two  statutes  which  relate  to  the  same  subject-matter, 
they  should  be  construed,  if  it  can  reasonably  be  done,  so  that  both  may 
stand  and  haye  force  and  effect. 

The  legislature  may  declare  railways  to  be  personal  property,  and  provide 
that  they  be  assessed  each  year. 

Section  1317  of  the  Code  is  not  in  conflict  with  article  1,  {  6,  of  the  con- 
stitution of  the  State,  nor  in  conflict  with  the  fourteenth  amendment  to  the 
constitution  of  the  United  States. 

Appeal  from  Wright  circuit  court. 

Action  to  restrain  the  collection  of  certain  taxes.  The  relief 
asked  was  granted,  and  the  defendants  appeal. 

NagU  <S  BirdadlZ  for  appellants,  Boara  of  Sup'rs  and  others. 
J.  M.  Blmr  and  N.  C.  JDaly  for  appellee,  Central  Iowa  R.R.  Co. 

Seeters,  J. — The  construction  of  a  railway  in  Wright  county 
was  commenced  in  May,  1881,  and  completed  m  November  of  that 
year.  About  79  acres  of  land  are  owned  and  used  by  the  company 
as  right  of  way.  This  land  was  assessed  on  the  first  day  of  Janu- 
ary, 1881,  to  the  then  owners  at  the  rate  of  five  dollars  per  acre, 
and  if  assessed  to  the  plaintiff  at  the  same  rate  the  total  amount 
thereof  would  be  $395.  The  length  of  the  road  in  the  county  is 
slightly  more  than  six  miles.  The  executive  council  assessed  the 
plaintiff  on  its  said  road  at  the  rate  or  value  of  $2000  a  mile,  the 
total  assessment  being  upward  of  $12,000  ;  and  upon  such  valua- 
tion the  defendants  levied  taxes  for  the  year  1882. 

1.  The  plaintiff  insists  that  the  taxes  so  levied  are  illegal,  be- 
cause the  right  of  way  of  defendant,  which  was  the  basis  of  the 
levy,  is  real  estate,  and  that  real  estate  can  only  be  taxed  upon  the 
valuation  fixed  thereon  on  the  first  day  of  «fannary  in  each  odd- 
numbered  year.  Code,  §  812;  Richards  v,  Wapello  Co.  48 
Iowa,  507.  That  the  statute  so  provides  as  to  the  assessment  of 
real  estate  must  be  conceded.  Tne  effect  is  that  improvements 
placed  upon  real  estate  after  the  assessment  escape  taxation  until 
lands  are  again  assessed,  two  years  later.    But  it  is  further  pro- 
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Tided  by  statute  that  all  property  belonging  to  railway  corporations 
nsed  in  the  operation  of  the  railway  shall  be  assessed  in  Mardi  of 
each  year  by  the  executive  council.  Code,  §  1317.  If  the  appel- 
lee^s  construction  of  these  two  statutes  is  adopted,  then  the  last- 
mentioned  statute  to  an  extent  ceases  to  be  operative. 

The  settled  rules  for  the  construction  of  statutes  which  bare 
prevailed  in  all  courts  for  many  years  forbid  that  such  a  constmc- 
Two  sTATom  tion  should  be  adopted.  It  is  a  fundamental  canon  of 
^^TH^  construction  that  when  there  are  two  statutes  which 
onBRATTO.  relate  to  the  same  subject-matter  they  should  be  con- 
strued, if  it  can  reasonably  be  done,  so  that  both  may  stand  and 
have  force  and  effect.  It  is  not  claimed,  and  we  apprehend  it  cannot 
be  successfully  maintained,  that  it  is  not  competent  for  the  general 
assembly  to  provide  that  certain  species  of  property  shall  or  maj 
be  assessed  by  one  officer,  and  other  kinds  of  property  assessed  bv 
some  other  officer  or  tribunal.  It  is  equally  competent  for  the 
legislature  to  provide  that  one  kind  of  property  shall  be  assessed 
once  in  every  two  years,  and  another  kind  assessed  every  year. 
Now,  this  is  the  whole  object  and  scope  of  the  two  statutes  in 
question.  It  is  required  that  railway  property  shall  be  assessed 
each  year  by  a  tribunal  named  in  the  statute,  ^s  the  statute  re- 
lates to  a  particular  kind  of  property,  and  does  not  necessarily 
conflict  witn  any  other  statute,  it  cannot  be  nullified  by  the  courts, 
but  should  and  must  be  enforced  unless  it  is  unconstitutional, 
which  counsel  for  the  plaintiff  contend  it  is,  if  construed  as  above 
stated. 

2.  It  is  insisted  that  section  1317  of  the  Code  as  construed  is 
unconstitutional,  because  it  is  in  conflict  with  article  1,  §  6,  of  the 
constitution  of  this  State  and  with  the  fourteenth  amendment  pi 
the  constitution  of  the  United  States.  The  former  provides  that 
all  laws  of  a  general  nature  shall  have  a  uniform  operation,  and 
that  the  general  assembly  shall  not  grant  to  any  citizen  or  class 
of  citizens  privileges  and  immunities  which  upon  the  same  terms 
shall  not  belong  to  all  the  citizens,  and  the  argument  in  substance 
is  that  individuals,  and  corporations  other  than  railway  corpora- 
tions, escape  or  may  escape  for  at  least  one  year  taxation  on  im- 
provements placed  on  real  estate,  and  therefore  the  statute  in 
question  discriminates  against  the  latter  class  of  corporations.  AH 
railway  property  is  assessed  by  the  same  tribunal  and  in  the  same 
manner,  and  all  such  corporations  have  the  same  privileges  and 
immunities  and  are  subject  to  the  same  burdens,  so  far  as  taxation 
Law  pRovronfo  is  concemea.  We'  think  it  is  competent,  and  not  in 
OF  TAXES  ow  conflict  with  any  provision  of  the  constitution  of  this 
StbSu.^^  tE  State  or  of  the  United  States,  for  the  State  to  provide 
ooMSTiTUTioHAiJ  that  auy  particular  class  of  property  belonging  to  all 
corporations  of  the  same  character,  and  which  possess  the  same 
rights  and  privileges,  may  be  assessed  in  the  same  manner  and  by 
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the  same  tribunal,  and  that  the  property  of  individnals  and  other 
corporations  may  be  aBeessed  by  other  officers  and  at  different 
times*  Bat,  be  this  as  it  may,  it  is,  we  think,  competent  for  the 
s^eneral  assembly  to  provide  that,  for  the  purposes  of  taxation,  all 
i-ailroad  property  should  be  regarded  as  personal  and  taxed  accord- 
ingly. Cooley,  Tax'n,  273,  274.  This  being  so,  the  statute  in 
question  cannot  be  regarded  as  unconstitutional,  because  all  per- 
sonal property  of  all  persons  and  corporations  must  be  assessed 
each  year.  It  is  true  that  the  statute  does  not  in  terms  provide 
that  the  right  of  way  shall  be  assessed  as  personalty,  but  is  pro- 
vided that  it  shall  be  assessed  each  year  as  is  other  personal  prop- 
erty. It  is  fundamental  that  a  statute  should  not  be  declared 
unconstitutional  unless  it  is  clearly  so.  All  railroad  property  of 
every  kind  and  description,  for  the  purpose  of  taxation,  is  regarded 
as  01  the  same  character,  including  the  gross  earnings  of  the  road. 
The  whole  mass  of  such  property,  under  the  statute,  may  be  re- 
garded as  real  or  personal  property  for  the  purposes  of  taxation  ; 
and  if  essential  to  the  validity  of  the  statute  in  question,  it  should 
be  regarded  as  personal  property.    Reversed. 


GiNGiNHATi,  New  Orleans  and  Texas  FAoiFia  B.  R  Co.  v.  Com- 
monwealth OF  Kentucky. 

Louisville  and  Nashyille  R.  R.  Co.  v.  Same. 

Chesapeake,  Ohio  and  Southwestebn  R.  R.  Co.  v.  Same. 

(Advamee  C<ue^  XT,  8,  Supreme  Court,    Nov.  16,  1885.) 

A  State  statute  for  raising  public  revenue  by  the  assessment  and  collection 
of  taxes,  which  gives  notice  of  the  proposed  assessment  to  an  owner  of  prop- 
erty to  be  affected  by  requiring  him  at  a  time  named  to  present  a  statement 
of  his  property,  with  his  estimate  of  its  value,  to  a  designated  official  charged 
with  the  duty  of  receiving  the  statement;  which  fixes  time  and  place  for 

Sublic  sessions  of  other  ofl^ials,  at  which  this  statement  and  estimate  are  to 
e  considered,  where  the  official  valuation  is  to  be  made,  and  when  and  where 
the  party  interested  has  the  right  to  be  present  and  to  be  heard ;  and  which 
affords  him  opportunity,  in  a  suit  at  law  for  the  collection  of  the  tax,  to 
judicially  contest  the  validity  of  the  proceeding,  does  not  necessarily  deprive 
him  of  his  property  without  ''due  process  of  law,"  within  the  meaning  of 
the  Fourteenth  Amendment  to  the  Constitution  of  the  United  States. 

A  State  law  for  the  valuation  of  property  and  the  assessment  of  taxes  there- 
on, which  provides  for  the  classification  of  property  subject  to  its  provisions 
into  different  classes ;  which  makes  for  one  class  one  set  of  provisions  as  to 
modes  and  methods  of  ascertaining  the  value  and  as  to  right  of  appeal,  and 
different  provisions  for  another  class  as  to  those  subjects ;  but  which  provides 
for  the  impartial  application  of  the  same  means  and  methods  to  all  con- 
stituents of  each  class,  so  that  the  law  shall  operate  equally  and  uniformly 
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on  all  persons  in  similar  circumstances,  denies  to  no  person  affected  bj  it 
'^  equal  protection  of  the  laws,''  within  the  meaning  of  the  FouiteeoUi 
Amendment  to  the  Constitution  of  the  United  States. 

Ebbob  to  Court  of  Appeals,  Kentucky. 

Tlie  Commonwealth  of  Kentucky  brought  its  several  actions 
against  the  railroad  companies  above  named  as  plaintifEs  in  error 
respectively,  to  recover  the  amounts  of  certain  taxes  levied  against 
each  of  them,  under  the  provisions  of  "  An  act  to  prescrite  the 
mode  of  ascertaining  the  value  of  the  property  of  railroad  com- 
panies for  taxation,  and  for  taxing  the  same,"  approved  April  3, 
1878.  Bullitt  &  Feland's  General  Statutes  of  Kentucky,  1881, 
1019. 

As  the  validity  of  this  statute  is  drawn  in  question  in  thefie  ac- 
tions, it  is  here  set  out  in  full,  as  follows : 

"  §  1.  Be  it  enacted  bv  the  General  Assembly  of  the  Common- 
wealth of  Kentucky,  That  the  president  or  chief  officer  of  each 
railroad  company,  or  other  corporation  owning  a  railroad,  lying  in 
this  State  shall,  in  the  month  of  July  in  each  vear,  return  to  the 
Auditor  of  Public  Accounts  of  the  State,  under  oath,  the  total 
length  of  such  railroad,  including  the  len^h  thereof  bevood  tlie 
limits  of  the  State,  and  designating  its  length  within  this  State, 
and  in  each  county,  city,  and  incorporated  town  therein,  together 
with  the  average  value  per  mile  thereof,  for  the  purpose  of  being 
operated  as  a  carrier  of  freight  and  passengers,  including  engines 
and  cars  and  a  list  of  the  depot  grounds  and  improveinente  and 
other  real  estate  of  the  said  company,  and  the  value  thereof,  and 
the  respective  counties,  cities,  and  incorporated  towns  in  which  the 
same  are  located.  That  if  any  of  said  railroad  companies  owns  or 
operates  a  railroad  or  railroads  out  of  this  State,  but  in  coDDection 
with  its  roads  in  this  State,  the  president  or  chief  officer  o.  such 
company  shall  only  be  required  to  return  such  proportion  of  the 
entire  value  of  all  its  rolhng-stock  as  the  number  of  miles  of  its 
railroad  in  this  State  bears  to  the  whole  number  of  miles  operated 
by  said  company  in  and  out  of  this  State. 

"  §  2.  That  should  any  railroad,  or  part  of  a  line  of  railroad,  in 
this  State  be  in  the  hands  or  under  the  control  of  a  receiver  or 
other  person,  by  order  or  decree  of  any  court  in  this  or  any  other 
State,  it  shall  be  the  duty  of  such  receiver  or  other  person  to  make, 
under  his  oath,  the  returns  and  valuations  required  by  the  first  eection 
of  this  act ;  and  should  such  president  or  chief  officer  of  anv  rail- 
road company,  or  such  receiver,  fail  to  make  said  returns  and  val- 
uations on  or  before  the  first  day  of  August  in  each  and  every  year, 
the  said  Auditor  shall  proceed  and  ascertain  the  facts  and  valnes 
required  by  this  act  to  oe  returned,  and  in  such  manner  and  bv 
such  means  as  he  may  deem  best,  and  at  the  cost  of  the  companj 
failing  to  make  the  returns  and  values. 

"  §  3.  That  the  Governor  of  the  State,  on  or  before  the  firet  day 


Rj^LWAY  TAXATION — ^DISCRIMINATION.  227 

of  August,  1878,  shall  appoint  three  disinterested  freeholders,  citi- 
zens of  this  State,  who  shall  constitute  a  board  of  equalization,  who 
sliall  meet  annnallj  at  the  office  of  the  Auditor  in  Frankfort,  on 
tlie  first  day  of  September  in  each  year,  a  majority  present  consti- 
tuting a  quorum  for  the  transaction  of  business ;  and  at  the  same 
meetings  the  Auditor  shall  lay  before  them  the  returns  made  to 
him  under  this  act,  and  any  schedules  and  valuations  he  may  have 
made  under  the  second  section  hereof ;  and  should  the  valuations, 
or  any  of  them,  in  the  judgment  of  said  board,  be  either  too  high 
or  too  low,  they  shall  correct  and  equalize  the  same  by  a  proper 
increase  or  decrease  thereof.  Said  board  shall  keep  a  record  of 
their  proceeding  to  be  signed  by  each  member  present  at  any 
meeting ;  and  the  said  board  is  hereby  authorized  to  examine  the 
books  and  property  of  any  raih'oad  companv  to  ascertain  the  value 
of  its  property,  or  to  have  them  exammed  by  any  suitable  disin- 
tei'ested  person  to  be  appointed  by  them  for  that  purpose.  The 
members  of  said  board  snail  hold  their  office  for  the  term  of  four 
years,  and  shall  receive  for  their  services  ten  dollars  per  day,  and 
all  travelling  and  other  necessary  expenses  whilst  in  actual  service, 
provided  that  said  service  shall  not  be  for  a  longer  period  of  time 
than  twenty  days  in  any  one  year ;  and  before  proceeding  to  act 
under  their  appointment,  they  shall  take  an  oath  before  the  Gov- 
ernor of  the  State  that  they  will  faithfully  and  impartially  per- 
form their  duties  as  members  of  said  board  of  equalization ;  and 
in  the  case  of  the  death,  resignation  of  either,  or  failure  to  act,  the 
Governor  shall  fill  the  vacancy  by  another  appointment. 

'•  §4.  The  same  rate  of  taxation  for  State  purposes  which  is  or 
may  be  in  any  year  levied  on  other  real  estate  in  this  Common- 
wealth shall  be,  and  is  hereby,  levied  upon  the  value  so  found  by 
the  said  board,  of  the  railroad,  rolling-stock,  and  real  estate  of  each 
company ;  and  the  same  rate  of  taxation  for  the  purposes  of  each 
county,  city,  town,  or  precinct  in  which  any  portion  of  any  railroad 
is  located,  which  is  or  may  be  in  any  year  levied  on  other  real  estate 
therein,  shall  be,  and  is  hereby,  levied  on  the  value  of  the  real  estate 
of  said  company  therein,  and  of  the  number  of  miles  of  such  road 
therein,  reckoned  as  of  the  value  of  the  average  value  of  each  mile 
of  such  railroad  with  its  rolling-stock,  as  ascertained  as  aforesaid. 
And  immediately  after  the  said  board  shall  have  completed  its 
•  valuations  each  year,  the  Auditor  of  Public  Accounts  shall  notify 
the  clerk  of  each  county  court  of  the  amount  so  assessed  for  taxa- 
tion in  his  county,  and  each  railroad  company  of  the  amount  of 
its  assessment  for  taxation  for  State  purposes  and  for  the  purposes 
of  such  county,  city,  town,  or  precinct.  And  all  existing  laws  in 
this  State  authorizing  the  assessment  and  taxation  of  the  property 
of  railroad  companies  by  counties,  cities,  or  incorporated  towns  are 
hereby  repealed ;  and  no  county,  city,  or  incorporated  town  in  this 
State  shall  hereafter  assess,  levy,  or  collect  any  taxes  on  the  prop- 


228  BAILBOAD  COMPANIES  V.  COMMONWEALTH  OF  KENTUCKY. 

erty  of  railroad  companies  of  this  State,  except  as  provided  by  this 
act. 

^'  §  5.  All  taxes  levied  under  the  provisions  of  this  act  shall  be 
paid  on  or  before  the  10th  day  of  October  in  each  year ;  and  for  a 
failure  to  pay  the  same  the  o&cers  of  the  said  companies  shall  be 
subject  to  the  same  penalties  to  which  they  are  now  subject  for  a 
failure  to  pay  the  taxes  now  levied  by  law.  And  the  taxes,  in  be- 
half of  the  Commonwealth,  may  be  recovered  by  action  in  tbe 
Franklin  circuit  conrt,  and  those  m  behalf  of  the  counties  by  actioufr 
in  the  courts  of  civil  common-law  ju^'isdiction  in  such  counties, 
respectively. 

^^  I  6.  Tliat  all  laws  in  conflict  with  this  act  are  repealed. 

"  §  7.  This  act  shall  take  effect  from  its  passage." 

The  powers  and  duties  conferred  by  this  act  upon  the  board  of 
equalization  were,  by  a  subsequent  act,  approved  April  19, 1882. 
devolved  upon  the  board  of  railroad  commissioners,  appointed 
under  an  act  approved  April  6,  1882. 

These  actions  were  brought  in  the  Franklin  Circuit  Court  in 
pursuance  of  the  5th  section  of  the  act. 

The  cause  of  action  against  the  Cincinnati,  New  Orleans  & 
Texas  Pacific  R.  R.  Co.  was  set  out  in  the  petition,  according  to 
the  practice  in  Kentucky,  as  follows  : 

"The  plaintiff  states  that  the  defendant  is  a  railroad  company 
and  corporation,  and  is,  and  was  during  the  year  1882,  the  owner 
of,  by  lease,  and  operating,  a  line  of  railway  lying  in  the  State  of 
Kentucky,  known  as  the  Cincinnati  Southern  R.  R.,  and  the 
same  constructed  under  and  chartered  and  incorporated  by  an  act 
of  the  General  Assembly  of  the  Commonwealth  of  Kentucky,  en- 
titled ^  An  act  to  authorize  the  trustees  of  the  Cincinnati  Southern 
R.  R.  to  acquire  the  right  of  way  and  to  extend  a  line  of  railway 
through  certain  counties  in  this  ConMnonwealth,*  approved  Febru- 
ary 13,  1872. 

'*  Plaintiff  states  that  the  defendant,  for  the  purpose  of  assess- 
ment and  taxation  for  the  year  1882,  as  required  by  law,  reported 
to  the  Auditor  of  Public  Accounts  of  the  State  of  Kentucky  the 
total  length  of  said  road  owned  and  operated  by  it  as  aforesaid,  and 
the  value  thereof  per  mile,  and  also  reported  its  engines,  cars,  de- 
pot grounds,  improvements,  and  other  real  estate,  and  the  value 
thereof.  The  total  valuation  of  said  roads,  including  sidings  and 
other  taxable  property  as  reported,  was dollars. 

"  Plaintiff  states  that  after  said  report  and  valuation  were  made 
to  the  Auditor  of  Public  Accounts  by  the  defendant,  the  Board  of 
Railroad  Commissioners,  who  by  law  constitute  a  board  of 
equalization  to  value  and  assess  the  railroad  property  of  the  State, 
after  being  sworn,  as  required  by  law,  met  on  the  first  day  of 
September,  1882,  at  the  office  of  the  auditor,  in  Frankfort,  and, 
with  a  majority  of  said  board  present  constituting  a  quorum,  tbe 
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auditor  placed  before  them  the  yalnations,  returns,  and  report 
made  to  nim  by  defendant. 

'^Plaintiff  states  that  said  board  of  equalization  continued  its 
sittings  from  day  to  day,  as  provided  by  law,  of  which  the  defend- 
ant had  due  notice ;  and  plaintiff  avers  that  defendant  did  ap- 
pear before  said  board  by  its  officers,  agents,  and  attorneys,  and 
})re8ented  such  facts,  figures,  and  information  and  argument  in  re- 
ation  to  the  valuation  and  assessment  for  taxation  of  its  said  prop- 
erty as  it  saw  proper  to. 

'^  Plaintiff  states  that  said  board,  after  a  full  hearing  of  defend- 
ant, by  her  officers,  agents,  and  attorneys,  and  a  full  consideration 
of  said  returns,  reports,  information,  and  arguments  before  them, 
valued  and  assessed  for  taxation  for  the  year  1882  the  defendant's 
line  of  railroad  lying  in  this  State,  the  same  reported  by  defendant 
to  the  auditor,  together  with  the  rolling-stock,  engines,  cars,  depot 
grounds,  improvements,  and  other  real  estate,  at  the  sum  of  $6,027,- 

§42;  and  on  the  day  of   September,  1882,  returned  and 

filed  with  the  Auditor  of  Public  Accounts  the  record  of  said 
assessment  and  valuation,  signed  and  attested,  as  provided  by  law, 
a  certified  copy  of  which,  marked  'A,'  is  filed  herewith  as  apart 
hereof. 

"  Plaintiff  states  that  the  Auditor  of  Public  Accounts,  before 
the  10th  day  of  March,  1882  [1883],  duly  notified  defendant 
of  the  amount  of  its  assessment  for  taxation,  and,  as  required  by 
law,  opened  an  account  with  defendant,  charging  it  with  the  sum 
of  $28,632.42,  the  amount  of  tax  due  the  State  of  Kentucky  upon 
said  assessment  and  valuation  of  the  defendant's  property  for  the 
vear  1882  at  47i  cents  on  the  one  hundred  dollars,  which  is  the 
rate  of  taxation  prescribed  by  law  on  such  property,  and  all  other 
real  estate  of  the  Commonwealth.  A  certified  copy  of  said  ac- 
count is  filed  herewith  as  a  part  hereof,  marked  *B.' 

"Plaintiff  states  that  the  defendant  is  indebted  to  him  in  the 
sum  of  $28,632.42,  taxes  due  as  aforesaid  for  the  year  1882,  no 
part  of  which  has  been  paid. 

"  Wherefore  plaintiff  prays  judgment  against  the  defendant  for 
said  debt,  and  interest  from  October  10,  1882,  and  for  her  costs 
and  all  proper  relief." 

In  the  case  against  the  Louisville  &  Nashville  K.  R.  Co.,  the 
petition  is  substantially  the  same,  except  the  averment  of  the  valu- 
ation of  its  lines  of  railroad,  which,  it  is  alleged,  were  valued  and 
assessed  at  the  sum  of  $15,521,406,  on  which  the  amount  of  tax, 
at  47i  cents  to  the  $100,  is  $72,726.69,  on  which  there  is  ad- 
mitted a  credit  of  $25,000,  paid  Januarv  22,  1883. 

The  taxable  property  of  the  other  plaintiff  in  error,  the  Chesa- 
peake, Ohio  &  Southwestern  R.  R.  Co.,  it  is  averred  iir  the  peti- 
tion, otherwise  substantially  the  same  as  in  the  other  cases,  was 
valued  and  assessed  at  $2,791,994,  on  which  the  tax  levied  was 
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$13,261.98,  which  is  credited  with  $6,798.32,  paid  Jauuan-  5, 
1883. 

An  answer  was  filed  in  each  case,  but,  so  far  as  they  raised  an 
issue  of  fact,  they  wei'e  withdrawn,  and  the  causes  were  heard  on 
demurrers,  the  questions  of  law  being  such  as  arose  upon  the  face 
of  the  petitions. 

Judgments  were  rendered  in  favor  of  the  Commonwealth  in  all 
the  cases,  and  were  aflSrmed  bj  the  Court  of  Appeals,  and  there- 
upon the  present  writs  of  error  were  allowed  and  nave  been  prose- 
cuted. 

Mr.  C.  jB.  Svm/raU^  Mr,  WiUiam  Zmdsayy  and  Mr.  Sclmes 
Cummins  for  plaintifEs  in  error. 

It  has  been  held  in  Kentuckv,  that  for  the  purposes  of  taxation 
'  a  railroad  is  a  unit ;  that  its  rolling-stock  and  its  road  are  not  sub- 

i'ect  to  local  taxation  for  municipal  purposes,  but  that  thej  are 
ixtures  and  to  be  treated  as  real  estate.  Cincinnati,  etc.,  K.  E. 
Co.  V.  Commonwealth,  81  Ky.  492,  503.  In  proceedings  for 
assessment  for  taxation  in  that  State  the  owner  of  private  property 
has  the  right  (1)  to  value  his  own  property  under  oath  for  purpo6ed 
of  taxation.  (2)  If  this  value  is  raised,  to  appeal  successivelv  to 
different  boards  created  by  law  for  the  purpose,  and  to  have  evi- 
dence under  oath  taken  regarding  it,  reduced  to  writing,  and  pre- 
served. (3)  On  failure  to  Bst  his  property  to  have  it  valued  on  his 
own  application,  and  upon  the  testimony  of  witnesses.  (4)  To  be 
notified  by  the  board  of  supervisors  of  a  purpose  to  increase  his 
return,  and  to  have  opportunity  to  be  heard  as  to  it  before  tlie  in- 
crease can  be  made.  On  the  other  hand,  as  to  railroads,  the  law 
denies  the  companies  the  right  to  value  their  own  property  for 
taxation,  but  imposes  this  duty  on  State  ofBcials,  without  regard  to 
fitness  or  qualification.  The  ample  protection  which  the  law  gives 
to  private  citizens  against  irresponsiole  assessors  is  denied  to  rail- 
road corporations. 

I.  Corporations  are  persons  within  the  purview  of  §  1,  Four- 
teenth  Amendment,  which  guarantees  to  every  person  the  equal 
protection  of  the  law.  It  is  true  that  this  point  has  never  been 
directly  decided,  although  the  point  has  twice  been  before  the 
court — in  Railroad  Co.  -y.  Kichmond,  96  U.  S.  521,  and  Chicago  life 
Ins.  Co.  V.  Needles,.  113  U.  S.  574.  But  in  every  case  which  re- 
quired the  enforcement  of  the  obligations  of  a  contract,  or  the 
protection  of  the  rights  of  property,  this  court  has  looked  beyond 
the  shell  of  the  corporate  name  to  the  persons  and  individuals 
represented  by  that  name,  and  has  accorded  to  them  the  full  pro- 
tection of  the  law  as  natural  persons.  Bank  of  the  United  States  ' 
V.  Devaux,  5  Cranch,  61 ;  Providence  Bank  v.  Billings,  4  Pet  5U, 
562;  United  States  v.  Amedv,  11  Wheat.  392;  Beaston  v.  Far- 
mers' Bank,  12  Pet.  102 ;  Soc'y  for  Propagation  of  the  Gospel  v. 
New  Haven,  8  Wheat.  464,  489 ;  National  Bank  v.  Graham,  100 
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IT.  S.  699 ;  United  States  v.  Ins.  Co.,  22  Wall.  99 ;  Louisville,  etc., 
K.  R.  Co.  V.  Letson,  2  How.  497;  Marehall  v.  Baltimore  &  Ohio 
R  R.  Co.,  16  How.  314.  Railroad  Tax  Cases,  13  Fed.  Rep.  722, 
is  directly  in  point.  See,  as  to  the  principle  of  interpretation, 
Martin  v.  Hunter,  1  Wheat.  304,  326;  Woodson  v.  iiurdock, 
22  Wall.  351;  Henshaw  v.  Foster,  9  Pick.  312,  316;  Priggv. 
Pennsylvania,  16  Pet.  539,  612;  Louisville  &  Nasliville  R.  R.  Co. 
V.  Commonwealth,  1  Bush,  250,  253;  People  v.  Fire  Ins.  Ass'n, 
92  N.  Y.  311.  The  cases  of  Bank  of  Augusta  v.  Earle,  15  Pet. 
517,  and  Paul  v.  Virginia,  8  Wall.  168,  are  not  antagonistic  to  this 
contention.  They  only  decide  that  citizens  of  one  State  do  not 
carry  with  them  into  another  State  special  privileges  or  immunities 
oonferi-ed  by  a  law  of  their  own  State,  corporate  or  otherwise.  See 
Mr.  Justice  Field's  opinion  in  the  Slaughter-house  Cases>  16  Wall. 
57,  100. 

II.  The  term  ^^  equal  protection  of  the  laws,"  as  used  in  the 
Fourteenth  Amendment,  embraces  and  covers  all  rights  of  the  citi- 
zen, whether  pertaininsr  to  property,  liberty,  or  life.  Mr.  Justice 
Miller  in  Davidson  v.  New  Orleans,  96  U.  S.  97,  104 ;  Missouri  v, 
Lewis,  101  U.  S.  22 ;  Mr.  Justice  Field  in  San  Mateor  v.  Southera 
Pacilic  R.  R.  Co.  and  the  Slaughter-lioiise  Cases,  already  cited ; 
and  Barbier  v.  Connolly,  113  U.  S.  27,  31.  If  the  law  of  Ken- 
tacky  makes  one  class  of  taxpayers  (the  private  citizens)  favorites, 
surrounds  and  protects  them  by  every  safeguard  which  ingenuity 
can  devise,  and  leaves  another  class  (the  railroad  corporations)  help- 
less and  unprotected  and  without  those  safeguards,  as  \t  certainly 
does,  it  denies  to  the  latter  claas  the  ^'  equal  protection"  it  should 
afford. 

III.  By  the  act  of  April  3,  1878,  owners  of  railroad  property 
are  deprived  of  their  property  without  due  process  of  law.  ''  Due 
process  of  law,"  as  used  in  the  Federal  Constitution,  and  "  law  of 
the  land,"  as  used  in  State  constitutions,  are  synonymous  terms 
(Cooley  on  Const.  Limitations,  4th  ed.  437),  and  guaranteed  "  the 
right  of  hearing  and  condemnation ;  a  proceeding  upon  inquiry, 
and  only  after  trial."  lb.  438;  see  also  pa^s  265,  266.  These 
views  express  concisely  the  judgments  of  Federal  and  of  State 
courts.  Cleghorn  v.  Postlethwaite,  43  111.  428  ;  Darling  v.  Gunn, 
60  111.  424;  Patten  v.  Green,  13  Cal.  325  ;  Sioux  Citv  &  Pacific 
R.  R.  V.  Washington  County,  3  Neb.  30  ;  Stuart  v.  Palmer,  74  N. 
Y.  183 ;  Leavenworth  County  v.  Lang,  8  Kansas,  284 ;  Davidson 
9).  New  Orleans,  96  TJ.  S.  97, 107;  Philadelphia  v.  Miller,  49  Penn. 
St  440 ;  Commonwealth  v.  Runk,  26  Penn.  St.  236 ;  Butler  v. 
Saginaw  County,  26  Mich.  22.  The  court  cannot,  we  think,  but 
conclude,  both  irom  the  weight  of  reason  and  adjudication,  that  a 
law  which  gives  to  any  tribunal  the  power  to  affect  the  property 
of  the  citizen,  without  a  right  in  the  citizen  to  be  heard  on  the 
question  of  affecting  his  property,  is  a  violation  of  the  Fourteenth 
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Amendment  of  tbe  Federal  OonBtitntion.  The  same  rnle  lias  long 
obtained  in*  England  as  a  fundamental  principle  of  justice.  Painter 
V.  Liverpool  Gas  Co.,  3  Ad.  &  El.  433;  Cooper  i;.  Board  of  Works 
for  Wandsworth,  14  C.  B.  N.  S.  180  ;  King  v.  University  of  Cam- 
bridge, 8  Mod.  148,  163.  The  notice  and  hearing  that  the  tax- 
payer is  entitled  to  is'  not  a  matter  of  favor ;  it  is  a  right,  to  be 
secured  by  law.  The  act  of  April  3, 1878,  required  no  notice ;  none 
could  be  riven  under  it.  McMillan  v.  Anderson,  95  U.  S.  37,  is 
distinguishable  from  these  cases.  There  was  a  right  to  enjoin  the 
collection  of  the  tax  and  have  its  validity  tried  in  the  injunction 
proceedings.  The  Kentucky  law  afforded  no  way  to  test  the  cor- 
rectness of  the  assessments.  So,  too,  this  case  is  clearly  distin- 
guishable from  the  State  Railroad  Tax  Cases,  92  U.  S.  576. 

We  do  not  question  the  power  of  the  legislature  to  apportion 
property  to  taxation  by  fixing  specific  taxes,  i.e.^  license  taxes,  and 
taxes  on  business  or  occupations,  taxes  on  franchises  and  privileges, 
or  an  ad  valorem  tax  on  property,  or  taxes  apportioned  by  special 
benefits ;  all  this  is  undoubtedly  a  matter  of  legislation,  but  under 
each  and  every  class,  the  constitutional  rights  of  the  taxpayer 
guarantee  to  him  uniformity  and  equality  with  all  others  of  his 
class.  But  it  is  not,  therefore,  a  sound  argument  which  maintains 
that  because  the  legislature  has  power  to  lay  a  specific  tax,  or 
to  classify  and  apportion  property  for  taxation,  there  is,  there- 
fore, reposed  in  the  legislature  that  supreme  and  sovereign  power 
which  can  impose  upon  a  class  more  than  its  just  burdens,  or  re- 
quire a  member  of  a  class  to  submit  to  impositions  that  are  not  laid 
upon  others.  "  The  power  to  tax  involves  the  power  to  destroy," 
says  an  eminent  jurist.  The  only  safeguard  against  destruction,  in 
the  name  of  taxation,  is  constitutional  protection,  and  no  protection 
is  guaranteed  if  any  class  of  citizens  is  the  subject  of  discrimina- 
tion, or  if  supreme  power  to  value  for  taxation  is  arbitrarily  reposed 
in  any  body,  be  it  the  legislature  of  the  State  or  a  board  of  tax 
supervisors. 

Mr.  P.  W.  Hardm^  Attorney-General  of  Kentucky,  for  de- 
fendant in  error. 

Matihbws,  J. — Two  Federal  questions  arise  on  the  record,  in 
QtTOTioKa.  these  cases,  contained  in  the  following  propositions 
affirmed  by  the  plaintiffs  in  error : 

First.  That  the  act  of  April  3,  1878,  and  the  taxes  levied  in 
pursuance  of  it,  if  enforced,  as  it  is  sought  to  be,  in  these  judg- 
ments, in  effect  take  the  property  of  the  defendants  below  without 
due  process  of  law  ;  and — 

Second.  That  they  constitute  a  denial  of  the  equal  protection  of 
the  laws,  in  both  particulars  violating  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States. 

In  the  support  of  the  first  of  these  propositions  it  is  contended 
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on  behalf  of  the  plaintiffs  in  error  that,  by  the  enforcement  of 
these  judgments  tney  will  be  deprived  of  their  property  without 
due  process  of  law,  because  the  valuation  of  their  property  under 
the  act  is  made  by  the  board  of  railroad  commissioners  without  the 
right  on  their  part  to  notice  of  the  proceeding,  or  the  right  to  be 
heard  in  opposition  to  any  proposed  action  of  the  board  in  its  prog- 
ress. 

It  has,  however,  been  repeatedly  decided  by  this  court  that  the 
proceedings  to  raise  the  public  revenue  by  levying  and 
collecting  taxes  are  not  necessarily  judicial,  and  that  I™"?iL"i5S 
"due  process  of  law,"  as  applied  to  that  subject,  does  Sc^J^hkarwo.* 
not  imply  or  require  the  right  to  such  notice  and  hear- 
ing as  are  considered  to  be  essential  to  the  validity  of  the  proceed- 
ings and  judgments  of  judicial  tribunals.  Notice  by  statute  is  gen- 
erally the  only  notice  given,  and  that  has  been  held  su£Scient.  "  In 
judging  what  is  ^  due  process  of  law,' "  said  Mr.  Justice  Bradley, 
m  Davidson  v.  New  Orleans,  96  U.  S.  97,  107,  "  respect  must  be 
had  to  the  cause  and  object  of  the  taking,  whether  under  the  taxing 
power,  the  power  of  eminent  domain,  or  the  power  of  assessment 
for  local  improvements,  or  none  of  these ;  and,  if  found  to  be 
suitable  or  admissible  in  the  special  case,  it  will  be  adjudged  to  be 
*due  process  of  law;'  but  if  found  to  be  arbitrary,  oppressive,  and 
unjust,  it  may  be  declared  to  be  not '  due  process  of  law.' " 

In  its  application  to  proceedings  for  the  levy  and  collection  of 
taxes,  it  was  said  in  McMillen  v.  Anderson,  95  tj.  8.  37,  43,  that  it 
"  is  not,  and  never  has  been,  considered  necessary  to  the  validity  of 
a  tax  "  "  that  the  party  charged  should  have  been  present,  or  had 
an  opportunity  to  be  present,  in  some  tribunal  when  he  was  as- 
sessea."  This  language,  it  is  true,  was  used  in  the  decision  of  a 
case  in  reference  to  a  license  tax,  where  all  the  circumstances  of  its 
assessment  were  declared  by  statute,  and  nothing  was  intrusted  to 
the  discretion  of  public  officers;  but,  in  the  State  Railroad  Tax 
Cases,  92  U.  S.  575,  610,  where  the  ascertainment  of  the  taxable 
value  of  railroads  was  the  duty  of  a  board,  as  in  the  present  cases, 
whose  assessment  was  challenged  for  the  reason  that  the  proceeding 
was  not  "  due  process  of  law, '  for  want  of  notice  and  a  hearing,  it 
was  said  by  Mr.  Justice  Miller,  delivering  the  opinion  of  the  court : 
*^  This  board  has  its  time  of  sitting  fixed  by  law.  Its  sessions  are 
not  secret.  No  obstruction  exists  to  the  appearance  of  any  one  be- 
fore it  to  assert  a  right  or  redress  a  wrong ;  and  in  the  business  of 
assessing  taxes  this  is  all  that  can  be  reasonably  asked." 

In  the  proceedings  questioned  in  these  cases  there  were,  in  fact 
and  in  law,  notice  and  a  hearing.     The  railroad  company,  by  its 

S resident  or  chief  officer,  is  required  by  law,  at  a  speci-  hkabxso. 

ed  tijne,  to  return  to  the  auditor  of  public  accounts,  under  oath,  a 
statement  showing  '^  the  total  length  of  such  railroad,  including  die 
length  thereof  beyond  the  limits  of  the  State,  and  designating  its 
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length  within  this  State,  and  in  each  connty,  city,  and  incorporate 
town  therein,  together  with  the  average  value  per  mile  thereof,  for 
the  parpose  of  being  operated  as  a  carrier  of  freight  and  passen- 
gers, including  engines  and  cars  and  a  list  of  the  depot  grounds 
and  improvements  and  other  real  estate  of  the  said  company,  and 
the  value  thereof,  and  the  respective  counties,  cities,  and  incorpo- 
rated towns  in  which  the  same  are  located.  That  if  any  of  said  rail- 
road companies  owns  or  operates  a  railroad  or  railroads  out  of  this 
State,  but  in  connection  with  its  road  in  this  State,  the  president  or 
chief  officer  of  such  company  shall  only  be  required  to  return  such 
proportion  of  the  entire  value  of  all  its  rolling-stock  as  the  number 
of  miles  of  its  railroad  in  this  State  bears  to  the  whole  number  of 
miles  operated  by  said  company  in  and  out  of  this  State." 

This  return,  made  by  the  corporation  through  its  officers,  is  the 
statement  of  its  own  case  in  all  the  particulars  that  enter  into  the 
Railway  com-  questiou  of  the  valuo  of  its  taxable  property,  and  may 
toSm  aotaS^  be  verified  and  fortified  by  such  explanations  and  proofs 
ME1ITOFIT8CAM  ^  j^  jjjj^y  ggg  g^  ^^  iuscrt.     It  Is  kid  by  the  auditor  of 

public  accounts  before  the  board  of  railroad  commissioners,  and 
constitutes  the  matter  on  which  tbey  are  to  act.  They  are  required 
to  meet  for  that  purpose  on  the  first  day  of  September  in  each  year, 
at  the  office  of  the  auditor,  at  the  seat  of  government,  when  these 
returns  are  to  be  submitted  to  them.  The  statute  declares  that, 
"  should  the  valuations  ...  be  either  too  high  or  too  low,  they 
shall  correct  and  equalize  the  same  by  a  proper  increase  or  decrease 
thereof.  Said  board  shall  keep  a  record  of  their  proceedings,  to 
be  si^ed  by  each  member  present  at  any  meeting ;  and  the  said 
board  is  hereby  authorized  to  examine  the  books  and  property  of 
any  railroad  company  to  ascertain  the  value  of  its  property,  or  to 
have  them  examinea  by  any  suitable  disinterested  person,  to  be 
appointed  by  them  for  that  purpose."  And  in  the  performance  of 
these  duties,  their  sessions  are  limited  to  a  period  of  not  longer 
than  twenty  days  in  anyone  year. 

These  meetings  are  public,  and  not  secret.  The  time  and  place 
for  holding  them  are  fixed  by  law.  The  proceedingiB  of  the  board 
Msnnras  o»  ^^^  required  to  be  made  matter  of  record,  and  authenti- 
RAMoS  COM-  cated  oy  the  signature  of  the  quorum  present.  Any 
one  interested  has  the  right  to  be  present.  In  reference 
to  this  point,  the  Court  of  Appeals  of  Kentucky,  in  its  decision  in 
these  cases,  says  (81  Ky.  492,  512):  "  As  we  construe  this  act,  al- 
though in  the  nature  of  an  original  assessment,  the  parties  had  the 
right  to  be  heard,  and  were  in  fact  heard,  before  the  board  passing  on 
the  question  of  valuation."  It  is  averred,  in  the  petitions  filed  in 
thefse  actions,  that  ^^  defendant  did  appear  before  said  board  by  its 
officers,  agents,  and  attorneys,  and  presented  such  facts,  figures,  and 
information  and  argument  in  relation  to  the  valuation  and  assess- 
ment for  taxation  of  its  said  property  as  it  saw  proper  to ;"  and 
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"  that  said  board,  after  a  full  hearing  of  defendant  by  her  officers, 
agents,  and  attorneys,  and  a  full  consideration  of  said  returns,  re- 
ports, information,  and  arguments  before  them,  valued  and  assessed 
for  taxation"  the  defendant's  line  of  railroad,  etc.  These  aver- 
ments are  not  denied,  but  stand  confessed  in  the  record  of  each 
case. 

It  is  said,  however,  in  answer  to  this,  by  counsel  for  plainti£Es  in 
error,  in  argument,  that  whatever  was  in  fact  this  alleged  hearing, 
it  could  only  have  been  accorded  as  a  matter  of  ^race  and  favor, 
because  it  was  not  demandable,  as  of  right,  under  tibe  law,  and  con- 
sequently has  no  such  legal  value  as  attaches  to  a  hearing  to  which 
the  law  gives  a  right,  and  to  which  it  compels  the  attention  of  the 
officer,  under  an  imperative  obligation,  with  the  sense  of  official 
responsibility  for  impartial  and  right  decision  which  is  imputed  to 
the  discharge  of  official  duty. 

But  such  is  not  the  construction  put  upon  the  statute,  as  we 
have  seen,  by  the  Court  of  Appeals  of  the  State,  nor  the  practical 
construction,  as  we  infer  from  the  averments  of  the  cokstructiok 
pleadings,  put  upon  it  by  the  officers  called  to  act  under  aitomatutb. 
it.  And  if  the  plaintiffs  in  error  have  the  constitutional  right  to  such 
hearing,  for  which  they  contend,  the  statute  is  properly  to  be  con- 
strued so  as  to  recognize  and  respect  it,  and  not  to  deny  it.  The 
Constitution  and  the  statute  will  be  construed  together  as  one  law. 
This  was  the  principle  of  construction  applied  by  this  court,  fol- 
lowing the  decisions  of  the  State  court,  m  Neal  v.  Delaware,  103 
U,  S.  370,  where  words  denying  the  right  were  regarded  as  stricken 
out  of  the  State  Constitution  and  statutes  by  the  controlling  lan- 

Siage  of  the  Constitution  of  the  United  States  ;  and  in  the  case  of 
ooper  V.  The  Wandsworth  Board  of  Works,  14  C.  B.  N.  S.  180, 
in  a  case  where  a  hearing  was  deemed  essential,  it  was  said  by 
Byles,  J.,  "  that,  although  there  are  no  positive  words  in  a  statute 
requiring  that  the  party  shall  be  heard,  yet  the  justice  of  the  com- 
mon law  will  supply  the  omission  of  the  legislature."    P.  194. 

It  is  still  urged,  liowever,  that  there  is,  notwithstanding  what 
has  been  said,  no  security  that  the  final  action  of  the  bbcuritt 

ij««-lj  .*.  •  •%      •  J  AOAIV8T  UH- 

board  of  railroad  commissioners,  in  vaiume  and  assess-  ■QUAi.TAXATioir 
ing  railroad  property  under  this  statute,  may  not  be  un-  mauomajL 
equal,  unjust,  and  oppressive,  and  that  either  by  error  of  judgment, 
through  caprice,  prejudice,  or  even  from  an  intention  to  oppress, 
valuations  may  be  made  which  are  excessive,  bearing  no  reasonable 
relation  to  what  is  fair  and  just,  and  fixed  arbitrarily,  based  neither 
upon  actual  evidence  nor  an  honest  estimate.  But  the  same  sup- 
positions may  be  indulged  in,  in  opposition  to  all  contrary  pre- 
sumptions, with  reference  to  the  final  action  of  any  tribunal  ap- 
pointed to  determine  the  matter,  however  carefully  constituted, 
and  however  carefully  guarded  in  its  procedure,  and  whether  judi- 
cial or  administrative.    Such  possibilities  are  but  the  necessary 
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imperfections  of  all  human  institutions,  and  do  not  admit  of 
remedy;  at  least  no  revisory  power  to  prevent  or  redress  tbem  en- 
ters into  the  judicial  system,  for,  by  the  supposition,  its  adminis- 
tration is  itseli  subject  to  the  same  imperfections. 

But  whatever  relief  courts  of  justice  may  afford  against  the  in- 
juries apprehended,  when  in  fact  they  have  resulted,  is  secured  to 
the  plaintiffs  in  error  by  the  very  statute  of  which  they  complain. 
Valuation HiLD  For  the  Valuation  of  railroad  property,  under  that  act, 
WOT  FDCAi.  g^jj  J  ^jjg  assessment  of  the  taxes  tnereon,  are  not  final, 
in  the  sense  that  they  constitute  a  charge  upon  the  property  subject 
to  the  tax,  or  a  liability  fixed  upon  the  corporation  owning  it. 
That  result  can  be  attained,  and  the  tax  actually  collected,  only  by 
suit,  as  provided  in  the  fifth  section  of  the  statute,  either  against 
the  officers  of  the  companies  for  penalties  incurred  by  a  failure  to 

fay  the  taxes  levied,  or,  for  the  recovery  of  the  taxes  themselves, 
y  action  in  the  Franklin  Circuit  Court,  or  in  the  courts  having 
jurisdiction  in  the  counties  for  the  taxes  payable  to  them  respec- 
tively. The  case  is  thus  brought  directly  and  distinctly  within  the 
decision  in  Davidson  v,  New  Orleans,  96  U.  S.  97,  104,  where  it 
was  held  "  that  whenever  by  the  laws  of  a  State,  or  by  State  an- 
thority,  a  tax,  assessment,  servitude,  or  other  burden  is  impoed 
upon  property  for  the  public  use,  whether  it  be  of  the  whole  State 
or  of  some  more  limited  portion  of  the  community,  and  those  laws 
provide  for  a  mode  of  confirming  or  contesting  the  charge  thus  im- 
posed,  in  the  ordinary  courts  of  justice,  with  such  notice  to  tlie 
person  or  such  proceeding  in  regard  to  the  property  as  is  appro- 
priate to  the  nature  of  the  case,  the  judgment  in  such  proceedings 
cannot  be  said  to  depi-ive  the  owner  or  his  property  without  dne 
process  of  law,  however  obnoxious  it  may  be  to  other  objections" 
And  this  is  the  principle  that  was  followed  in  the  subseqneDt  case 
of  Hagar  v.  Reclamation  District,  111  TJ.  S.  701.  In  that  case  the 
statute  of  California,  which  conferred  the  jurisdiction,  authorized 
any  defence  going  either  to  the  validity  or  to  the  amount  of  the 
tax  assessed  to  be  pleaded.  What  inquiries  may  be  permitted  in 
in  such  case,  of  course,  is  a  matter  that  depends  upon  tne  particular 
provisions  of  the  law  of  the  jurisdiction.  In  the  absence  of  snch 
provisions,  and  as  a  principle  of  general  jurisprudence,  it  is  safe  to 
say  that  any  defence  is  aamissiblo  which  establishes  the  illegalitj 
oi  the  proceeding  resulting  in  the  alleged  assessment,  whether  be* 
cause  it  is  in  violation  of  the  local  law  which  is  relied  on  as  con- 
ferring the  authority  upon  which  it  is  based,  or  because  it  consti- 
tutes a  denial  of  a  right  secured  to  the  party  complaining  bj  the 
Constitution  of  the  United  States.  The  judgments  now  under  re- 
view were  rendered  in  just  such  actions,  so  that  we  cannot  escape 
the  conclusion  that  there  is  no  ground  for  the  plaintifib  in  error  to 
contend  that  they  have  been  rendered  without  due  process  of  law. 
The  plaintiffs  in  error,  however,  did  interpose  a  defence  bdoW; 
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legitimate  in  itself,  and  arising  under  the  Constitution  of  the  United 
States. — ^namely,  that  in  the  proceedinfi^  of  the  board  of  dkniai.        of 
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railroad  oommissioners  resulting  in  the  valuation  and  tionoflawb. 
assessment,  under  the  act  of  April  8,  1878,  they  were  severally 
denied  the  equal  protection  of  the  laws,  contrary  to  the  Fourteenth 
Amendment  to  the  Constitution.  As  this  defence  was  overruled 
by  the  Court  of  Appeals  of  Kentucky,  another  Federal  question  is 
pl«6ented  which  we  are  bound  not  to  examine  and  decide. 

The  discrimination  against  railroad  companies  and  their  property, 
which  is  the  subject  of  complaint,  as  being  unjust  and  unconstitu- 
tional, arises  from  the  fact  that,  in  the  legislation  of  discbixination 
Kentucky  on  the  subject,  railroad  property,  though 
called  real  estate,  is  classed  by  itself  as  distinct  from 
other  real  estate,  such  as  farms  and  city  lots,  and  subjected  to 
different  means  and  methods  for  ascei*taining  its  value  for  purposes 
of  taxation,  and  differing  as  well  from  those  applied  to  tne  prop- 
erty of  corporations  chartered  for  other  purposes,  such  as  bridge, 
mining,  sti-eet-railway,  manufacturing,  gas,  and  water  companies. 
These  latter  report  to  the  auditor  the  total  cash  value  of  their  prop- 
erty, and  pay  into  the  treasury  as  a  tax,  upon  each  $100  of  its  value, 
a  sum  equal  to  the  tax  collected  upon  the  same  value  of  real  estate ; 
and  their  reports  and  valuations  are  treated  as  complete  and  perfect 
assessments,  not  subject  to  revision  by  any  board  or  court  and  con- 
clusive upon  the  taxing  officers. 

But  there  is  nothing  in  the  Constitution  of  Kentucky  that  re- 
quires taxes  to  be  levied  by  a  unifoi'm  method  upon  all  descriptions 
of  property.  The  whole  matter  is  left  to  the  discretion  of  the 
legislative  power,  and  there  is  nothing  to  forbid  the 

-1^      ./.         ..     ^        -        '  .         i?  i?     -  4.»  J     CLA88IF1CATION 

classiucation  of  property  for  purposes  of  taxation  and  op  railways 
the  valuation  of  different  classes  by  different  methods.  ^^''^^'^^^^ 
The  rule  of  equality  in  respect  to  the  subject  only  requires  the 
same  means  and  methods  to  be  applied  impartially  to  all  the  con- 
stituents of  each  class,  so  that  the  law  shall  operate  equally  and 
uniformly  upon  all  persons  in  similar  circumstances.  There  is 
no  objection,  therefore,  to  the  discrimination  made  as  between  rail- 
road companies  and  other  corporations  in  the  methods  and  instru- 
mentalities by  which  the  value  of  their  property  is  ascertained.  The 
different  nature  and  uses  of  their  property  justify  the  discrimina- 
tion in  this  respect  which  the  discretion  of  the  legislature  has  seen 
fit  to  impose. 

So  the  fact  that  the  legislature  has  chosen  to  call  a  railroad,  for 

Kurposes  of  taxation,  real  estate  does  not  identify  it  with  farming 
inds  and  town  lots  in  such  a  sense  as  imperatively  to  require  the 
employment  of  the  same  machinery  and  methods  for  all,  in  the 
process  of  valuation  for  purposes  of  taxation.  Calling  them  by  the 
same  name  does  not  obliterate  the  essential  differences  between 
them,  and  accordingly  it  is  not  insisted  on  in  argument,  as  an  ob- 
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jection  to  the  system,  that  a  railroad  rnnning  through  several  conn 
ties  is  valued  and  taxed  as  a  unit  and  by  a  special  board  organized 
for  that  purpose,  while  other  real  estate  is  valued  m  each  couDty 
by  assessora.  The  final  point  of  objection  seems  to  be  reduced  to 
this.  In  the  case  of  ordinary  real  estate,  it  is  said,  when  the 
assessor  has  made  his  valuation,  it  is  submitted  to  a  board  of  super- 
visors, who  may  change  the  valuation,  but  not  so  as  to  increase  it, 
without  notice  to  the  taxpayer,  and  an  opportunity  for  a  formil 
hearing,  upon  testimony  to  be  adduced  under  oath,  and  with  a  rigbt 
of  appeal  on  his  part,  first,  to  a  county  judge,*  and,  again,  if  the 
amount  of  the  tax  is  equal  to  fifty  dollare,  to  the  Circuit  Court. 
This  is  contrasted  with  the  proceeding  in  the  case  of  railroad  prop- 
ertv  before  the  board  of  railroad  commissioners,  in  which  it  is 
alleged  there  is  no  notice  of  an  intended  change  in  the  valuation 
returned  by  the  company,  and  no  appeal  allowed  if  it  is  increased. 

The  discrimation,  nowever,  is  apparent  rather  than  real.  An 
examination  of  the  statutes  shows  tnat  the  original  valuation  of 
the  assessor,  in  case  of  ordinary  real  estate,  is  conclusive  upon  the 
taxpayer,  no  matter  how  unsatisfactory ;  and  the  appeal  allowed  is 
only  from  the  action  of  the  board  of  supervisors,  in  case  they  nn- 
dertake  to  increase  the  valuation  made  by  the  assessor.  But  in  the 
case  of  railroad  propertv,  no  board  has  authority  to  increase  the 
original  assessment  made  by  the  railroad  commissioners,  and  there 
is,  therefora,  no  case  for  an  appeal  similar  to  that  of  the  owner  of 
ordinary  real  estate. 

But  were  it  otherwise,  the  objection  would  not  be  tenable.  We 
have  already  decided  that  the  mode  of  valuing  railroad  property 
for  taxation  under  this  statute  is  due  process  of  law.  That  being 
so,  the  provision  securing  the  equal  protection  of  the  laws  does  not 
require,  in  any  case,  an  appeal,  although  it  may  be  allowed  in  re- 
spect to  other  persons  dinerently  situated.  This  was  expressly  de- 
cided by  this  court  in  the  case  of  Missouri  v.  Lewis,  101  U.  S.  22, 
30.  It  was  there  said  by  Mr.  Justice  Bradley,  delivering  the  opin- 
ion of  the  court  and  speaking  to  this  point,  that  "  the  last  restriction, 
as  to  the  equal  protection  of  the  laws,  is  not  violated  by  any  diver- 
sity in  the  jurisdiction  of  the  several  courts  as  to  subject-matter, 
amount,  or  finality  of  decision,  if  all  persons  within  the  territorial 
liiriits  of  their,  respective  jurisdictions  have  an  equal  right,  in  like 
cases  and  under  like  circumstances,  to  resort  to  them  for  redress." 
The  right  to  classify  railroad  property,  as  a  separate  class,  for  pur- 
poses of  taxation,  grows  out  of  the  inherent  nature  of  the  property, 
and  the  discretion  vested  by  the  Constitution  of  the  State  in  its 
legislature,  and  necessarily  involves  the  right,  on  its  part,  to  devi^ 
and  carry  into  effect  a  distinct  scheme,  with  different  tribunals,  in 
the  proceeding  to  value  it.  If  such  a  scheme  is  due  process  of  law? 
the  details  in  which  it  differs  from  the  mode  of  valuinar  other  de- 
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ecriptions  and  classes  of  property  cannot  be  considered  as  a  denial 
of  the  eqnal  protection  of  the  laws. 

We  see  no  error  in  the  several  judgments  of  the  Court  of  Ap- 
peals of  Kentncky  in  these  cases,  and  they  are  accordingly, 
affirmed. 

Mr.  Justice  Blatchfobd  did  not  sit  in  these  cases,  or  take  any 
part  in  their  decision. 

Equality  and  Uniformity  of  Taxation  of  Corporationst — See  Ban  Mateo  0. 
Southern  Pacific  R.  R.  Co.,  8  Am.  <&  Eng.  R.  R.  Gas.  1;  followed  in  County 
of  Santa  Clara  v.  Southern  Pacific  R.  R.  Co.,  18  Am.  &  Eng.  R.  R  Gas.  182; 
and  San  Frandsco  &  N.  P.  R.  R.  Co.  «.  State  Board,  Ibid.  248. 


Ths  Hannibal  and  St.  Joseph  R  R  Go. 

Cnr  OF  Kansas. 

(81  Mmcnm,  285.) 

Under  the  act  of  the  seneral  assembly  of  March  15,  1875,  section  7 
(Acts,  p.  124),  a  city  is  authorized  to  sue  in  its  own  name  for  city  taxes  as- 
flesaed  against  railroads. 

SemiHe^  thattha  certificates  of  the  clerk  of  the  county  court,  made  in  con- 
formity to  the  proyisions  of  said  act,  as  to  the  amount  of  taxes  due  from  a 
railroad,  is  prima  facie  eridence  of  the  latter's  liability. 

It  is  not  necessary  to  plead,  or  to  file  with  the  petition,  said  certificates  of 
the  county  clerk,  they  being  only  evidence  of  the, assessment  and  levy  of  the 
taxes,  and  not  the  foundation  of  the  suit. 

A  county  court  has  no  authority  to  compromise  city  taxes,  and  where  a 
city  is  forbidden  by  its  charter  to  so  compromise,  it  cannot  ratify  an  un- 
authorized compromise  made  by  the  county  court. 

Property  subject  to  and  which  has  escaped  taxation  through  the  mistake 
or  inadrertence  of  the  officers  whose  duty  it  was  to  assess,  levy,  and  collect 
the  same,  is  liable  to  taxation  in  the  hands  of  a  subsequent  purchaser  for  the 
years  it  has  so  escaped. 

The  act  of  the  general  assembly  of  March  24,  1878  (Acts,  p.  119),  relat- 
ing to  taxation  of  railroads,  does  not  authorize  the  clerk  of  the  county  court 
to  certify  the  amount  due  from  railroads  for  city  taxes  from  the  certificate  of 
tlie  rate  of  taxation  levied  by  the  city,  received  by  him  from  the  city  clerk. 
'  The  county  clerk  can  make  8uch*certificate  only  from  an  order  of  the  county 
court,  spread  upon  its  records;  otherwise  the  collection  of  the  tax  cannot  be 
enforcea. 

Appeal  from  Jackson  Circuit  Court. 

Oeo.  W.  Easley  for  appellant. 

2>.  S.  TuntoheU  with  Gage,  Zadd  <&  Small  for  respondent. 

Henby,  J. — This  is  an  action  to  recover  taxes  alleged  to  have 
been  levied  in  favor  of  the  City  of  Kansas,  for  the  years  1868, 1869, 
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1870,  1871,  and  1873,  under  the  act  of  1873  (Acts,  p.  63).  Tlie 
city  had  a  judgment  for  $10,931.24,  from  which  an  appeal  was 
duly  prosecuted  to  thifi  court.  NumerouB  errors  are  assigned 
which  we  shall  notice  as  briefly  as  possible. 

First,  it  is  claimed  that  the  city  connot  maintain  this  action, 
even  if  entitled  to  the  taxes,  but  that  the  suit  must  be  prosecuted 
ciTT  MAT  mm  l>7  the  county  in  the  name  of  the  State.   Although  the 

FOR  crry  ta 


act  of  1875  provides  that  the  county  court  "  may  at 
their  pleasure"  include  city  taxes  in  a  suit  for  State  and  conntj 
taxes,  yet  by  the  act  of  18y5  the  city  was  also  empowered  to  sue 
for  city  taxes.     Section  17,  p.  124,  Session  Acts,  1875. 

Objections  were  also  maae  to  the  introduction  in  evidence  of 
CKBTincATB  or  certificates  of  the  clerk  of  the  county  court  of  Jackson 

COUNT  T       CLBBK  .«  ^iiri_ 

▲8  TO  TAX.  county,  statmg  the  amount  of  the  taxes  due  from  the 
Cameron  and  Kansas  City  branch  of  the  H.  &  St.  Joe  R.  K  Co. 
for  the  years  above  named,  issued  to  the  collector  of  the  conntj 
named. 

The  act  of  1875,  section  16,  required  the  certificates  to  be  made 
by  the  clerk,  under  the  ^eal  of  the  court,  and  the  several  certifi- 
cates were  in  conformity  with  the  requirement-  of  the  act,  and 
authorized  the  collector  to  seize  and  sell  the  pr6perty  of  the  de- 
fendant, and  we  are  inclined  to  the  opinion,  but  do  not  decide  that 
they  are  prima  facie  evidence  of  the  defendant's  liability. 
Ketchum  v.  Railroad,  4  Dillon,  pp.  43,  50. 

Nor  was  it  necessary  to  file  witli  the  petition  or  plead  these  cer- 
tificates. They  were  but  evidence  of  the  assessments  and  leries« 
and  the  principle  of  pleading  is  too  familiar  to  require  the  citation 
of  authorities  in  its  support,  that  it  is  improper  to  plead  the  evi- 
OF  TAxlm™  deuce  upon  which  a  party  relies.  The  law  requires  the 
plbadimo.  '  filing  with  the  petition  of  such  papers  only  as  are  the 
foundation  of  the  suit.  The  certificates  did  not  constitute  the 
levy  of  the  tax.  The  issuance  of  the  certificate  is  not  a  step  essen- 
tial  to  the  imposition  of  the  tax ;  it  can  be  issued  legally  only  after 
all  necessary  steps  have  been  taken  to  impose  the  tax  upon  the 
property.  The  certificate  is  of  facts  which  have  already  occurred, 
and,  therefore,  whether  made  in  1874  or  1875,  it  was  of  the  assess- 
ment and  levy  of  taxes  in  1874,  for  the  years  named  in  the  peti- 
tion. This  disposes  of  defendant's  objection,  that  there  was  a 
variance  between  the  pleading  and  the  proof,  the  action  being  for 
taxes  levied  in  1874,  and  the  certificate  bearing  date  1875. 

Nor  was  the  objection  well  taken  that  the  certificate  of  the  rate 
per  cent  levied  by  the  City  of  Kansas  on  all  other  property,  which 
the  act  of  1874  required  the  city  council  to  deliver  to  the  clerk  of 
the  county  court,  was  made  by  the  clerk  of  the  council,  and  not  by 
CKRmjcATioif  the  council.  What  other  mode  of  certifying  its  acts  and 
MoxcouwaL.  doings  is  provided  by  law?  They  are  entered  in  books 
kept  for  the  purpose  of  preserving  and  authenticating  them.    The 
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clerk  is  custodian  of  those  reoordi^  and  the  certificate,  if  traly 
made,  is  of  a  transaction  recorded  in  those  books,  and  his  certin- 
cate  is  within  the  sense  of  the  law,  the  certificate  of  the  board. 

Xor  did  the  court  err  in  the  exclnsion  of  the  evidence  of  a  com- 
promise effected  by  the  defendant  with  the  county  court,  by  which 
a  less  sum  than  that  demanded  by  the  city  was  accepted  coMPBoiasDia 
in  full  of  that  demanded.  The  county  court  haa  no  '^^™- 
authority  to  compromise  the  city  taxes.  The  case  of  the  St.  L., 
I.  M.  &  S.  R.  R.  Co.  V.  Anthony,  73  Mo.  431,  is  not  an  authority 
in  support  of  defendant's  position.  That  was  a  suit  for  county 
taxes.  The  city  council  of  Kansas  City  is  forbidden  to  compromise 
city  taxes  by  the  charter  of  the  city  (act  of  1875,  §  9,  p.  209), 
and,  therefore,  could  not  ratify  a  compromise  made  by  the  county 
court.  The  most  important  question  in  the  case  is,  whether  for 
the  taxes  of  1868  and  1869  tlie  defendant's  property  in  question 
is  liable.  Prior  to  the  year  1870,  the  pro})erty  belonged  to  the 
Cameron  &  Kansas  City  K.  R.  Co.,  from  which  it  was  acquired  by 
the  defendant  in  l:u70.  Defendant's  counsel  relies  upon  the  case 
of  the  State  v.  St.  L.,  K.  C.  &  N.  R.  R.  Co.,  77  Mo.  202 ;  s.  c,  13 
Am.  &  Eng.  R.  1^  Cas.  426 — as  an  authority  in  support  of  the 
proposition  that  ii^e  property  is  not  bound,  in  defendant's  hands, 
for  said  taxes.  That  was  a  suit  for  county  taxes ;  the  county,  it  was 
held,  had  no  authority  to  tax  any  property  not  subjected  to  taxa- 
tion for  State  purposes.  The  property  of  the  railroad  company  for 
which,  in  that  case,  it  was  sought  to  hold  defendant  liable  for  taxes 
for  years  prior  to  its  acquisition  by  defendant,  and  against  which 
no  tax  had  been  levied  or  collected  for  these  years  by  the  State 
which  taxed  the  shares  of  the  capital  stock,  instead  of  the  property 
of  the  company,  was  held  exempt  from  county  taxation.  There 
was  no  provision  of  law  for  a  separate  assessment  of  property  for 
county  taxation,  or  for  taxation  by  the  county  of  any  property  not 
Bubjected  to  taxation  for  State  purposes.  The  counties  are 
geographical  subdivisions  of  the  State,  with  no  legislative  func- 
tions, while  the  city  is  a  municipal  government,  with  authority  to 
legislate  for  itself,  and  to  provide  its  own  machinery  for  assessing, 
levying,  and  collecting  city  taxes. 

fiy  its  original  charter,  granted  in  1852,  the  city  of  Kansas  was 
empowered  to  tax  all  real  and  personal  property  within  its  limits. 
The  same  authority  was  given  by  its  charter  of  1867,  and  by  an 
amendment  of  the  charter  in  1868  the  common  council  was 
empowered  for  each  fiscal  year  "  to  levy  and  cause  to  be  collected 
a  tax  on  all  real  and  personal  property,  taxable  by  law  for  State 

Purposes,  and  not  exempt  by  general  law  from  municipal  taxation." 
'here  was  no  general  law  exempting  the  property  in  question  from 
municipal  taxation,  and  its  exemption,  if  maintainecf,  must  be  in- 
ferred from  the  fact  that  the  State  for  the  years  1868  and  1869 
imposed  a  tax  for  State  purposes  on  the  shares  of  the  capital  stock 
22  A.  &  E.  R  Cas.— 16 
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of  the  Cameron  &  Eansas  City  B.  K.  Co.,  in  lien  of  a  tax  on  the 
^neral  property  of  the  company  represented  by  its  roadbed,  roll- 
ing-stock, depots,  etc  That  was  not  an  exemption  of  their  prop- 
erty from  municipal,  but  only  from  State  and  county,  taxatioD. 
It  was  one  of  three  modes  by  which  tlie  property  of  the  com- 
p^^  p^^J  niight  have  been  taxed  by  the  State.     State  r. 

T^In^'^  St.  L.,  BlT  C.  &  N.  R.  R.  Co.,  mpra.  We  are,  there- 
«wjuKjfT  *  PUB-  fore,  of  the  opinion  that  the  citv  charter  authorizes  the 
city  to  levy  the  taxes  in  question  for  the  years  186S 
and  1869.  These  views  are  fully  sustained  by  the  State  v,  Citr 
Council,  10  Rich.  (Law)  240 ;  Dunlieth  Bridge  Co.  v.  Dubnqne. 
32  la.  427 ;  Burroughs  on  Tax.  §  131,  p.  397.  That  property  suh- 
ject  to,  but  which  has  escaped,  taxation  is,  in  the  hands  of  a  snbee- 
quent  purchaser,  subject  to  taxation  for  the  years  in  which  it  es- 
caped  through  the  inadvertence  of  any  of  the  officers  who  had 
duties  to  perform  with  regard  to  assessing,  levying,  or  colIectiD^ 
the  taxes,  is  intimated  very  clearly  in  the  State  v,  St  L.,  K.  C.  & 
N.  R.  R.  Co.,  sTwray  and  expressly  held  in  Fairfield  v.  The  People, 
94  111.  244 ;  Tallman  v.  Janesville,  17  Wis.  71 ;  Cross  v.  Milwaukee, 
19  Wis.  509 ;  Cooley  on  Tax.  p.  232 ;  Cooley  on  Const.  Lim.  254. 
We  come  now  to  an  objection  to  the  proceedings  which  is  insu- 
perable. By  section  13  of  the  act  of  1873  (Sess.  Acts,  p.  65),  it  was 
made  the  duty  of  each  city  council  to  certify  to  the  clerk  of  the 
county  court  the  rate  per  cent  levied  by  such  city  on  all  other 
property  for  municipal  purposes,  and  of  the  county  courts  immedi- 
ately thereafter,  to  ascertain  and  levy  the  taxes  for- 
LETiB>BTcouH-  couuty,  muulcipal,  township,  city,  or  incorporated  town 
and  school  purposes,  and  of  the  clerk  to  certify  to  the 
railroad  company  the  amount  of  taxes  so  levied.  The  plaintiff 
relied  upon  the  certificates  made  by  the  clerk ;  and  conceding  that 
they  were  admissible,  and  made  a  prima^acie  case  for  the  city, 
the  clerk  who  issued  them  was  introduced,  and  testified  witliont 
objection  that  the  county  court  made  no  order  for  a  special  levy  of 
taxes  upon  the  railroad  or  other  property  of  defendant,  in  the 
year  1874  or  since,  and  that  he  made  the  certificates  for  1868, 
1869, 1870, 1871,  and  1873,  so  far  as  thacity  taxes  were  concerned, 
from  the  certificates  furnished  by  the  city  clerk,  of  the  city  of 
Kansas,  as  to  the  rate  of  taxation. 

Where  did  he  get  authority  for  that  proceeding!  It  is  con- 
tended by  respondent  that  this  was  but  a  ministerial  act,  a  mere 
extension  of  city  taxes  on  the  property  of  the  railroad  comnany, 
and  therefore  properly  done  by  the  court's  ministerial  officer. 
The  city  of  Kansas  could  not  levy  the  tax  upon  this  property,  bat 
even  for  her  municipal  purposes  the  power  to  levy  the  tax  was 
CERTiFicATE^oF  couferrcd  upon  the  county  court  exclusively.  Section 
KOT      SUPPLY  13  does  not  speak  of  the  extension,  but  of  the  lew  of 

PLACK       OK        A  * 

hBTY.  taxes,  and  clearly  requires  it  to  be  made  by  the  coniitj 

courts,  which  in  that  matter  act  as  a  court  of  record,  and  what  it 
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does  in  tliat  regard  must  appear  of  record.     The  clerk  is  not  the 

county  court;  and  when  the  county  court  is  required,  as  a  judicial 

tribunal  to  do  an  act,  the  record  must  show  that  it  was  done  by  the 

court,  and  the  clerk  neither  in  term  nor  in  vaoation  of  court  can 

perfonn  it.     "The  tax,  of  course,  must  be  levied  by  the  tribunal 

or  person  to  whom  the  power  is  delegated."     Black  well  on  Tax 

Titles  (2d  ed.),  p.  255  ;  Dillon's  Municipal  Corporations  (2d  ed.), 

610.     "The  power  to  tax  is  a  hieh  governmental  power,  .  .  .  and 

when  the  legislature  grants  that  nigh  power  to  another  tribunal,  it 

can  only  be  exercised  in  strict  conformity  to  the  terms  in  which  the 

power  is  granted,  and  a  departure  in  any  material  part  will  be  fatal 

to  the  attempt  to  exercise  it."     Campbell  County  Ct.  v.  Taylor,  8 

Bush.  206,  208 ;  Westfall  v.  Preston,  49  N.  T.  353 ;  Beckwith  v. 

^English,  51  111.  147.     In  this  case  there  was  no  levy  of  the  tax 

whatever.     The  clerk  certified  the  amount  of  taxes  due,  but  it 

clearly  appears — ^is  conceded — ^that  the  county  court  made  no  levy  on 

the  taxes  in  question.    The  ceHificates  are  not  based  upon  a  levy, 

hut  were  made  from  the  certificate  furnished  the  county  court  by 

the  city  clerk.     This  is  the  testimony  of  the  clerk  of  the  county 

court  of  Jackson  county.    This  is  not  a  mere  technical  objection 

to  the  proceedings,  but  is  substantial.     The  requirement  not  only 

that  a  levy  of  the  taxe^  shall  be  made,  but  that  it  shall  be  made  by 

the  very  person  or  tribunal  to  whom  the  power  is  confided  by  law, 

is  essential  and  vital,  and  no  claim  for  taxes  which  have  not  been 

Bo  levied  can  be  maintained. 

Assessment  for  taxation  is  one  step,  but  levying  the  tax  is 
another  and  different  step.  The  act  oi  the  city  council  in  fixing 
the  rate  of  taxation  on  other  property  was  not  a  levy  of  the  tax 
upon  the  property  in  question.  Something  remained  to  be  done. 
The  certincate  stating  that  rate  furnished  by  the  council  to  the 
county  court  was  not  a  levy,  neither  was  the  certificate  of  the  clerk 
to  the  company  and  county  collector  a  levy.  The  levy  is  made  by 
an  order  in  writing  by  the  person  or  tribunal  authorized  to  make 
it,  imposing  the  tax  upon  the  property  which  has  been  regularly 
ajseessed  as  taxable  property.  Tne  act  of  the  assessor  in  listing  and 
valuing  the  property,  with  his  return  of  the  same  to  the  tribunal 
empowered  to  levy  the  tax,  does  not  constitute  a  levy  of  taxes. 
The  formal  act  of  imposing  the  taxes  upon  the  property  is  an  es- 
sential and  indispensable  step  in  the  imposition  oi  the  burden  upon 
the  property. 

Tne  judgment  is  reversed ;  and  inasmuch  as,  when  the  suit  was 
instituted,  plaintiff  had  no  cause  of  action,  it  will  not  be  remanded. 
All  concur ;  Nobton,  J.,  concurring  in  the  result. 

On  Hehearing. 

Henby,  J. — ^Counsel  for  respondent,  in  their  original  brief, 
strangely  failed  to  call  attention  to  section  11  of  the  act  of  1873, 
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and  from  tlieir  well-known  ability  and  industry,  assriminff  that  every 
section  of  the  revenue  law  bearing  upon  the  question  involved  in 
this  controversy  would  be  brought  to  our  attention  by  them,  we 
considered  only  such  as  were  cited  and  relied  upon.  Section  11  i& 
as  follows : 

The  State  Auditor  shall,  in  like  manner,  certify  the  action  of 
said  board,  had  under  the  provisions  of  this  act,  to  the  clerks  of  the 
county  courts  of  the  proper  counties,  the  secretaries  or  clerks  of 
cities  or  incorporated  towns,  and  to  the  secretaries  of  the  sevei-al 
railroad  companies,  and  thereupon  the  several  county  clerks,  city 
councils,  or  board  of  trustees  of  incorporated  towns,  shall  levy  for 
all  county,  municipal,  township,  city,  or  incorporated  town  purposes^ 
on  such  proportionate  value  as  certified  by  the  State  Auditor,  such 
taxes  as  may  be  authorized  by  law,  at  the  same  time  and  at  the  same 
rate  as  may  be  levied  on  other  property. 

Section  13  provides  that  it  shall  be  the  duty  of  each  city  coun- 
cil or  board  of  trustees  of  incoi'porated  towns  to  certify  to  the 
county  clerk  the  rate  per  cent  levied  by  such  city  or  incorporated 
town,  as  is  levied  at  the  same  time  on  all  other  property  for  munic- 
ipal pui-poses;  and  the  county  court  shall  immediately  ascertain 
and  levy  the  taxes  for  county,  municipal  township,  city,  or  incor- 
porated town  and  school  purposes,  aa  provided  in  tliis  act ;  and  the 
clerk  of  the  county  court  shall  certify,  under  the  seal  of  said  court, 
to  the  secretarv  of  the  proper  railroad  company  the  amount  of 
taxes  so  levied  for  county,  municipal  township,  city,  or  incorporated 
town  purposes,  and  also  the  amount  of  taxes  so  levied  for  school 
purposes,  specifying  separately  the  amount  and  rate  of  county^ 
municipal  township,  city,  or  incorporated  town  tax,  and  the  amount 
and  rate  of  school  tax,  such  certificate  to  be  made  by  tlie  clerk  of 
the  county  court  to  the  secretary  of  such  railroad  company  on  or 
before  the  first  Monday  in  August  of  each  and  every  year. 

Respondent  contends  that  section  11  clearly  vests  in  the  city  the 
authority  to  levy  its  own  taxes.  Whether  what  the  city  and  the 
county  court  are  severally  required  to  do  in  the  matter  of  sections 
11  and  13  are  equally  essential  to  a  complete  levy  of  city  taxeSy 
we  shall  not  stop  to  inquire ;  but,  for  the  argument,  conceding  re- 
spondent's counsel's  position  on  the  subject,  it  cannot  change  the 
result  and  lead  to  an  affirmance  of  the  judgment.  If  section  11 
authorizes  the  city  to  levy  its  taxes,  section  13  makes  it  the  duty 
of  the  county  court,  in  the  manner  therein  pointed  out,  to  ascertain 
the  amount  so  levied,  and  of  the  clerk  of  that  court  to  certify  it  to 
the  collector,  etc. 

The  ascertainment  of  the  amount  by  the  county  court  is  a  judi- 
cial act.  "  It  can  only  speak  by  its  record."  Maupin  v,  Franklin 
Co.,  67  Mo.  329,  and  cases  cited.  The  clerk  is  not  authorized  to 
certify  the  amount  from  the  certificate  of  the  rate  of  taxation 
levied  by  the  city,  which,  under  section  13,  he  receives  from  the 
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<5ity  clerk,  or  from  any  other  record  or  document,  except  an  order 
of  the  county  court  spi'ead  upon  its  records. 

The  city  taxes  upon  railroad  property  are  collected  by  the  county 
collector,  and  the  clerk's  certificate,  duly  made,  is  the  process  which 
authorizes  the  collector  to  collect  those  taxes.  But  a  ^^  kvidbhcb 
fatal  infirmity  in  the  plaintiff's  case,  on  its  own  theory, 
is  the  total  absence  oi  any  evidence  that  the  city  author- 
ities  ever  levied  any  taxes  for  any  of  the  years  of  the  alleged  delin- 
<;^uency,  except  1875.  A  copy  of  a  city  ordinance  passed  by  plain- 
tiflPs  common  council,  levying  taxes  for  the  year  1875,  together 
with  the  certificate  of  the  city  clerk,  was  introduced  in  evidence; 
but  at  the  close  of  plaintifiTs  evidence  its  counsel  stated  that  that 
<^rtificate  was  not  tne  one  upon  which  the  county  clerk's  certificate 
was  based,  and  that  it  was  introduced  by  mistake.  The  county 
clerk  also  testified  that  it  was  not  the  one  upon  which  he  acted. 
There  was  no  order  of  the  county  court  upon  which  the  clerk's 
•certificate  was  based,  and,  without  objection,  the  county  clerk  testi- 
fied that  the  county  court  never  made  any  order  of  record,^  or  other- 
wise, in  the  matter ;  and  that,  while  his  certificate  was  not  based 
upon  tlie  certificate  of  the  city  clerk,  offered  in  evidence  by  mis- 
time, he  must  have  made  his  certificate  from  another  certificate  of 
the  city  clerk.     He  is  not  certain  that  there  was  another.    He  but 

fuesses  that  there  was.  There  is  no  record  or  any  kind  of  evi- 
ence  of  any  other,  and,  stripped  naked,  here  is  a  claim  for  thou- 
sands of  dollars  for  taxes  based  exclusively  upon  the  certificate  of 
the  county  clerk,  not  of  record  of  his  court,  not  of  any  record  made 
by  the  city  council,  but  of  a  mere  conclusion  of  his  own  that  de- 
fendant owes  the  city  the  amount  sued  for.  A  suit  for  taxes  based 
upon  so  frail  a  foundation  cannot  be  maintained,  and  we  adhere  to 
the  conclusions  announced  in  the  original  opinion. 

Judgment  reversed,  and  a  majority  of  the  court  think  that  the 
cause  snould  be  remanded,  and  such  will  be  the  judgment.  Nob- 
ton,  J.,  concurs  in  the  result. 

Roassessmont  as  against  Subsequent  Purchasers. — This  point  was  dis- 
cussed in  Tallman  v.  City  of  Janesville,  17  Wis.  77,  by  Judge  Cole,  who 
said:  **The  law  is,  however,  severely  denounced  because  it  provides  for 
levying  a  tax  upon  lands  for  the  years  1854,  1855,  1866,  and  1867,  which  had 
been  purchased  by  the  respondents  of  the  former  delinquent  tax-owners  for 
a  full  and  valuable  price  paid  since,  and  which,  when  purchased,  were  not 
subject  to  any  lien  or  charge.  To  impose  the  taxes  now  for  those  years,  it 
is  claimed,  is  productive  of  great  injustice  and  qjppression.  There  is,  doubt- 
less, some  force  in  this  objection,  and  yet  because  the  law  operates  harshly 
in  some  cases  we  cannot  declare  it  void  if  it  is  a  proper  exercise  of  the  taxing 
power.  Almost  every  system  of  taxation  operates  more  or  less  unequally, 
and  works  injustice  in  individual  cases.  The  objection  here  taken  would  lie 
with  equal  force  against  the  provision  of  the  Revised  Statutes  which  author- 
izes the  assessor,  upon  discovering  that  any  land  liable  to  taxation  in  his  town 
was  omitted  in  the  assessment-roll  of  either  or  both  the  two  previous  years, 
to  assess  the  same  for  those  years  it  was  omitted  in  order  that  the  taxes  to 
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the  amount  which  should  have  been  paid  in  the  years  of  such  omission  may 
be  imposed  and  collected.  Sec.  25,  ch.  15,  R.  S.  1849;  §  27,  ch.  18,  R.  S. 
1858.  Under  these  provisions  it  is  very  apparent  a  tax  might  be  levied  and 
collected  upon  lands  which  had  by  purchase  become  the  property  of  persona 
other  than  those  who  owned  them  when  the  tax  should  have  been  paid.  Un- 
doubtedly analogous  provisions  will  be  found  in  many  other  revenue  laws  of 
our  sister  States,  which  inevitably  operate  oppressively  in  individual  cases, 
and  still  this  power  of  correcting  defective  assessment-rolls,  on  the  part  of 
the  public  authorities,  is  a  salutary  and  highly  beneficial  feature  of  our  sys- 
tems of  taxation.  It  is  not  to  be  abandoned  beicause  in  some  instances  it  pro- 
duces individual  hardships.  Every  taxpayer  is  interested  in  having  the 
property  list  as  perfect  as  possible,  and,  therefore,  power  to  correct  omissions 
and  inequalities  m  the  rolls  is  intrusted  to  some  of  tne  taxing  officers.  Again, 
the  Respondents  must  be  assumed  to  have  known  when  they  purchased  these 
lands  that  the  taxes  formerly  assessed  against  them  had  been  declared  void, 
and  they  purchased  with  full  knowledge  of  the  power  of  the  legislature  to 
provide  for  a  reassessment  of  them.  True  they  might  not  have  known  that 
the  legislature  would  exercise  this  power,  but  they  took  this  risk.  And 
whatever  laws  the  legislature  might  pass,  within  the  limits  of  the  constitu- 
tion, to  correct  the  previous  defective  proceedings  in  assessing  taxes,  they 
must  submit  to."    Tallman  «.  City  of  Janesville,  mpra. 

The  same  position  was  taken  19  Wis.  509,  Cross  v.  Milwaukee,  wherein  it 
was  also  held  that  where  buildings  existing  upon  plaintiffs  lots  in  1857  were 
destroyed  by  fire  before  reassessment,  and  were  valued  higher  in  such  new 
assessment  than  in  that  made  in  1857,  it  must  be  presumed,  there  being  no 
evidence  to  the  contrary,  that  the  revaluation  is  correct,  and  that  the  assessor, 
who  made  it  had  personal  knowledge  of  the  real  value  of  such  buildings  in 
1857;  and,  further,  that  the  buildings  which  had  been  so  destroyed  did  not 
affect  the  liability  of  the  property  to  taxation  upon  its  actual  value  as  it 
existed  in  1857.     See,  also,  Fairfield  v.  People,  94  HI.  253. 

But  these  cases  do  not  decide  that  an  original  assessment  and  levy  of  taxes 
for  years  preceding  that  in  which  the  assessment  is  made  is  lawful.  The 
assessment  for  preceding  years  can  go  only  to  the  extent  of  correcting  errora 
and  supplying  omissions  in  the  tax  levies  of  former  years.  An  entirely  new 
tax  is  not  constitutional.  It  has  been  held  too  that  after  the  assessment  of 
all  taxable  property  has  been  made  and  returned  and  tax  levied  thereon,  the 
common  council  of  a  city  has  no  power  to  order  an  additional  assessment  to 
be  made  of  property  subsequently  coming  within  the  city  limits,  with,  how- 
ever, this  exception:  persons  not  previously  taxed,  who  shall  commence, 
subsequently  to  the  levying  of  the  taxes,  to  sell  and  barter  goods,  and  not 
previously  assessed,  may  be  aasessed.  Oregon  Steam  Nav.  (%.  v.  Portland, 
2  Oregon,  81, 
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Phillips,  Trnstee, 

V. 

Eastern  S.  S.  Co.  et  dl. 

(188  MoMochustm,  122.) 

The  St.  of  1876,  c.  236,  authorizing  the  Eastern  R.  R.  Co.  to  mortgage  its 
property  to  trustees  to  secure  certificates  of  indebtedness  to  be  issued  to  its 
creditors,  payable  thirty  years  from  date,  and  providing  for  a  scheme  by 
which  the  net  earnings  of  the  corporation  should  be  applied  to  the  creation 
of  a  sinking-fund  for  the  payment  of  such  certificates,  does  not  prevent  the 
execution  of  a  lease  by  the  railroad  company  of  its  property  to  another  rail- 
road company,  under  the  SU  of  1880,  c.  206,  whereby  the  net  earnings  of  the 
Eastern  R.  R.  Co.  are  not  separately  ascertainable,  and  a  different  provision 
is  made  for  a  sinking-fund,  unless  it  appears  that  the  rights  of  the  holders  of 
certificates  of  indebtedness,  secured  by  the  mortgage  executed  in  pursuance 
of  the  St.  of  1876,  are  injuriously  affected. 

Section  18  of  the  St.  of  1876,  c.  286,  defined  the  operating  expenses  of  a 
certain  railroad  to  include  '*  necessary  expenditures  for  construction,  insur- 
ance, taxes,  renewals,  and  repairs  needful  to  maintain  its  road  and  equipment 
in  good  condition."  Hdd^  that  the  last  ten  words  quoted  related  to  and 
qualified  only  the  three  words  immediately  preceding,  and  did  not  qualify 
the  words  **  necessary  expenditures  for  construction." 

Under  §  18  of  the  St.  of  1876,  c.  236,  the  Eastern  R.  R  Co.  has  merely 
power  to  sell  property  not  needed  for  the  operation  of  its  railroad,  and  to 
apply  the  proceeds  to  a  sinking-fund,  but  is  not  bound  to  make  sales  of  it ; 
and  it  is  no  objection  to  a  lease  of  its  property  to  another  railroad  company, 
under  the  St.  of  1880,  c.  205,  that  the  lease  includes  such  property,  and 
thereby  prevents  the  proceeds  of  sales  being  applied  to  the  sinking-fund. 

The  St.  of  1876,  c.  286,  authorized  the  Eastern  R.  R.  Co.  to  mortgage  its 
property  to  trustees,  to  secure  certificates  of  indebtedness,  to  be  issued  to  its 
creditors,  payable  in  thirty  years,  and  provided  a  scheme  by  which  the  holders 
of  certificates  were  to  choose  two  thirds,  and  the  stockholders  one  third,  of 
the  directors,  until  the  debt  should  be  reduced  to  a  certain  sum,  when  the 
power  of  the  holders  of  such  certificates  to  choose  directors  should  cease. 
Until  the  debt  should  be  reduced  to  the  sum  stated,  all  the  net  earnings  were 
to  be  applied  to  the  creation  of  a  sinking-fund,  and,  when  so  reduced,  a  cer- 
tain sum  annually  was  to  be  so  applied.  The  St.  of  1880,  c.  205,  authorized 
the  Eastern  R.  R.  Co.  to  lease  its  property  to  another  railroad  company. 
The  St.  of  1882,  c.  177,  authorized  the  Eastern  R.  R.  Co.  to  increase  its  capi- 
tal stock  by  issuing  preferred  stock  to  a  certain  amount,  in  exchange  for 
certificates  of  indebtedness,  and  provided  that  such  certificates,  when  re- 
ceived, should  be  cancelled,  and  that  the  holders  of  such  preferred  stock 
should  receive  dividends  out  of  the  net  earnings  not  exceeding  a  certain 
amount,  semiannually,  in  such  sums  as  the  directors  might  determine;  and 
that  nothing  contained  in  the  act  should  affect  the  rights  of  the  holders  of 
certificates  under  the  St.  of  1876,  or  authorize  payments  from  the  earnings 
of  the  corporation,  except  subject  to  the  claims  and  charges  created  by  the 
St.  of  1876,  and  the  mortgage.  The  Eastern  R.  R.  Co.,  after  this,  proposed 
to  execute  a  lease  under  the  St.  of  1880,  for  fifty-five  years,  by  whicn  the 
holders  of  preferred  stock  were  to  receive  semiannually  an  amount  by  way  of 
dividend  equal  to  the  interest  on  the  debt  extinguished,  as  a  fixed  charge 
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entitled  to  priority  under  the  lease.  Held,  on  a  bill  in  equity  to  restrain  the 
execution  of  the  lease,  that  the  holders  of  preferred  shares  of  stock  were  to 
be  treated  as  stockholders,  and  not  as  creditors;  that  the  provision  in  the 
lease  affected  injuriously  the  rights  of  holders  of  certificates  of  indebtedness ; 
and  that  an  injunction  must  issue. 

Bill  in  equity,  filed  May  1,  1883,  by  one  of  three  tnistees,  to 
whom  the  Eastern  R.  K.  Co.  had  executed  a  mortgage  of  its  rail- 
road and  other  property,  in  pursuance  of  the  St.  of  1876,  c.  236,  to 
secure  certain  certificates  of  indebtedness  to  be  issued  to  the  cred- 
itoi*s  of  the  company,  against  the  company  and  the  other  trustees, 
to  restrain  the  company  from  executing  a  lease  of  its  railroad  and 
other  property,  for  the  term  of  fif ty-nve  years,  to  the  Boston  & 
Maine  K.K.  Co.,  subject  to  the  mortage. 

The  court  ordered  notice  by  publication  to  the  holders  of  the 
certificates  of  indebtedness,  and,  in  pursuance  of  such  notice,  the 
Provident  Institution  for  Savings,  a  corporation  holding  certificates 
to  the  amount  of  $265,000,  appeared  and  filed  an  answer,  stating 
that  it  was  of  opinion  that  the  proposed  lease  would  probably  be 
promotive  of  the  interests  of  the  Eastern  R.  R.  Co.,  and  submitted 
its  rights  to  the  court.  Holders  of  other  certificates  to  the  amount 
of  £609,400  and  $1,093,500  also  appeared  and  filed  answers,  ad- 
mitting the  facts  alleged  in  the  bill,  and  submitted  their  rights  to 
the  court. 

The  defendant  corporation  and  the  two  trnstees  demurred  to 
the  bill  for  want  of  equity.  The  case  was  heard  by  Field,  J.,  on 
the  bill  and  demurrere,  and  reserved  for  the  consideration  of  the 
full  court  and  appears  in  the  opinion. 

H.  OVney  for  tne  Eastern  R.  R.  Co. 

C.  A,  Wdch  for  defendant  trustees. 

W.  G,  Hussell  cfe  O.  Putnam  for  plaintiflE. 

C.  Allen,  J. — The  plaintiflE  contends,  in  the  firet  place,  that, 
though  a  lease-is  in  terms  authorized  by  St.  1880,  c.  205,  the  exe- 
cution of  the  proposed  lease  should  be  restrained  on  the  general 
ground  that  the  virtual  union  of  the  two  railroad  companies  in  the 
manner  contemplated  is  inconsistent  with  the  mortgage,  and  with 
the  St.  of  1876,  c.  236,  by  which  the  mortgage  was  authorized. 
The  argument  is,  in  substance,  that  under  the  mortgage  and  statute 
the  net  earnings  of  the  Eastern  R.  R.  Co.  are  to  be  ascertained  in 
a  carefully  specified  manner,  which  must  be  substantially  followed ; 
that  under  tne  proposed  lease  there  can  be  no  such  ascertainment 
of  the  net  earnings ;  and  that,  if  ascertainable,  they  are  not  to  be 
paid  over  to  the  sinking-fund,  but  are  to  be  mingled  with  the  earn- 
ings of  the  Boston  &  msdne  R.  R.  and  to  be  devoted  with  such  earn. 
ings  to  various  purposes ;  that  is  to  say,  that  the  earnings  of  the  two 
roads  and  also  their  operating  expenses  and  certain  other  disburse- 
ments are  to  be  blended,  so  that  tne  scheme  of  the  mortgage  and  of 


BAILBOAD  LEA8B — ^NET  BARKINGS — PBBFEBBED  STOCK.  249 

the  statute  is  depaited  from  and  Bometbing  else  substituted  which  is 
not  identical  or  substantially  equivalent  The  provision  of  the  mort- 
gage upon  which  this  argument  rests  is,  that  the  corporation  may 
and  shall  apply  "  the  net  earnings  of  said  property  in  the  manner 
provided  in  the  tliirteenth  and  fourteenth  sections  of  said  act,  and 
shall  make  therefrom  the  payments  therein  provided  to  the  sinking- 
fund  therein  established."  The  fourteenth  section  of  the  act  pro- 
vides that  ^^  all  the  annual  net  earnings  of  said  road  as  therein 
defined  [i.e.  as  defined  in  the  thirteenth  section]  shall  be  paid  into 
a  sinking-fund,  to  be  held  by  said  trustees  for  the  redemption  or 
purchase  of  the  certificates  oi  indebtedness  issued  under  said  mort- 
gage," according  to  further  provisions,  not  necessary  at  this 
moment  to  be  repeated.  The  thirteenth  section  provides  that 
during  the  term  of  six  years  from  and  after  September  1, 1876,  the 
corporation  may,  with  the  assent  of  the  trustees,  ^' apply  to  the 
satisfaction  and  discharsre  of  such  liens,  morts^aires,  or  „ 

^,  .  r  °  ^-  J?     -^  A  ®     •  8TATUT0ET  PBO- 

other  incumbrances,  any  portion  of  its  net  earnings  vibiokb  w  rb- 

J      ,  '^  ^^  •        1      J»  J.V  •         O^^W>  TO  A8CKB- 

over  and  above  its  operating  expenses,  including  therein  tadciko  nr 
its  necessary  expenditures  for  construction,  insurance, 
taxes,  renewals,  and  repairs  needful  to  maintain  it»  road  and  equip- 
ment in  good  condition,  and  its  rentals,  interest  on  certificates  of 
indebtedness,  and  such  payments  as  shall  be  required  under  its 
liabilities  as  determined  under  the  ninth  section  of  this  act."  The 
argument  is  that  this  requirement  upon  the  corporation  to  apply 
its  net  earnings  can  only  oe  satisfied  by  ascertaining  the  net  earn- 
ings in  the  manner,  or  substantially  in  the  manner,  defined  in  the 
thirteenth  section  of  the  act ;  and  it  becomes  a  question  to  be  de- 
termined whether  such  was  the  intention  of  the  legislature  and  of 
the  parties  to  the  mortgage,  as  expressed  by  its  terms. 

It  is  to  be  borne  in  mmd  that  the  language  to  be  construed  is 
the  language  of  a  legislative  act.  The  Eastern  B.  B.  Co.  was  in- 
solvent. The  Legislature  was  authorizing  it  to  execute  to  trustees 
a  mortgage  upon  its  franchise  and  property,  for  the  purpose  of  se- 
curing certificates  of  indebtedness  which  were  to  be  issued  to  its 
creditors,  payable  thirty  years  from  date.  If  the  plaintiff's  con- 
struction is  the  true  one,  the  Legislature  was  cutting  itself  off  from 
the  power  of  passing  any  enactment  thereafter,  within  thirty  years, 
in  regard  to  the  operation  of  the  Eastern  B.  R.,  which  would  in- 
terfere with  ascertaining  its  net  earnings  substantially  in  that  man 
ner.  It  would  prevent  the  corporation  from  giving  a  lease  of  its 
own  road,  or  tairing  a  lease  of  another;  certainly,  unless  with 
articles  carefully  providing  for  a  separate  ascertainment  of  its  net 
earnings.  Prior  legislation  had  recognized  the  possible  advantages 
which  might  arise  from  a  lease  of  one  railroad  to  another,  and  had 
authorizea  such  leases  by  a  general  law  applicable  to  all  railroads 
alike,  except  in  the  case  of  railroads  each  of  which  had  a  terminus 
in  Boston.    St.  1874,  c.  872,  §  170.    Under  this  existing  statute, 
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the  Eastern  K.  B.  might  Iiave  been  leajsed  to  any  company  whose 
railroad  had  no  terminus  in  Boston ;  bnt  special  legislative  sanction 
wonld  have  been  required  for  the  lease  now  proposed  to  be  niAde. 
There  is  nothing  in  the  statute  authorizing  the  mortgage  which  de- 
clares in  express  terms  that  no  such  lease  snail  be  given  during  the 
continuance  of  the  mortgage,  or  that  no  succeeding  Legidaiure 
shall  have  power  to  authorize  such  lease.  And  there  is  a  certain 
antecedent  improbability  that  the  Le^lature  wonld  intend  bj  im- 
plication to  make  so  stringent  a  provision  for  the  method  in  which 
the  property  should  be  managed,  and  to  cut  itself  off  from  the 
power  to  sanction  any  such  modification  as  the  public  convenicDce 
or  the  advantage  of  the  creditors  themselves  might  be  found  to  re- 
quii*e.  Oases  might  be  imagined  where,  by  reason  of  compedtion, 
or  of  accidents,  robbery,  or  other  untoward  circumstances,  a  change 
in  the  method  of  operating  or  managing  the  road  might  be  vital  to 
its  success,  if  not  to  its  existence.  By  combination,  expenses  might 
be  cut  of  off,  competition  avoided,  and  business  promoted.  There 
is  certainly  no  antecedent  reason  to  think  the  Le^'slature  wonld 
mean  to  prevent  such  an  advantageous  combination,  or  a  lease 
clearly  favorable,  if  sanctioned  alike  by  ^he  Legislature  itself  and 
by  those  entrusted  with  the  management  of  the  property  on  behalf 
of  the  creditors,  and  if  open  to  no  valid  objection  which  could  be 
taken  advantage  of  in  a  court  of  equity  to  prevent  the  execution 
of  a  lease  which  the  court  could  see  to  be  aetrimental  to  the  in- 
terests of  creditors.  It  is  natural  that  the  framers  of  a  statute 
should  be  lees  careful  and  minute  in  providing  in  express  terms 
and  in  detail  for  possible  contingencies  than  parties  to  an  impor- 
tant contract  usually  are.  A  construction  is  not  to  be  favored  which 
would  have  the  effect  to  cut  off  the  Legislature  from  the  exercise 
of  its  usual  powers,  or  to  put  the  operation  of  a  particular  railroad 
beyond  the  reach  of  ordinary  legislation.  Opinion  of  Justices,  9 
Cush.  604,  611,  612. 

It  is  important,  also,  to  consider  the  purposes  for  which  the  act 
was  passed.  The  company  being  insolvent,  the  general  object  was 
to  devise  a  scheme  by  which  the  creditors  should  be  primarily  se- 
cured, without  cutting  off  the  stockholders  from  the  ultimate  en- 
joyment of  whatever  value  there  might  be  in  the  property  of  the 
company  after  satisfying  the  creditors ;  a  scheme  which  would  be 
ptopoo  fOB  accepted  by  l)oth  of  these  classes  of  persons  interested 
™ilM."a*SSf  in  the  propertv.  To  this  end  it  was  provided  that  the 
wAa  TAMMMD,  crcditors  sliould  have  the  right  to  elect  two  thirds  of  the 
directors,  who  were  to  manage  the  property  and  apply  the  net  earn- 
ings to  a  sinking-fund  for  the  extinguishment  of  the  debt,  until  the 
whole  debt  should  be  reduced  to  an  amount  not  exceeding  ten 
millions  of  dollars,  after  which  time  the  stockholders  should  be  re- 
instated in  their  right  to  elect  the  whole  board  of  directors,  and, 
as  a  probable  consequence,  to  receive  dividends  if  the  earnings 
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sboald  be  sufficient,  after  paying  the  specified  sum  of  $100,000  a 
year  into  the  sinking-fund.  The  general  and  predominant  purpose 
of  the  act  was,  not  to  define  the  particular  manner  in  which  a 
revenue  should  be  raised  from  the  operation  of  tho  road,  but  to 
define  clearly  the  rights  of  creditors  and  stockholders  as  between 
themselves ;  and  to  require  that,  as  between  these  two  classes,  all 
the  available  revenue  of  the  road  should  be  applied  in  the  first 

?lace  for  the  benefit  of  the  creditors,  by  direct  payment  of  interest, 
y  improving  the  value  of  their  secarity,  and  by  setting  apart  a 
sinking-fund  for  the  extinguishment  of  their  debts,  until  the  same 
should  be  reduced  to  ten  millions  of  dollars.  Till  then  the  stock- 
holders were  to  have  a  voice,  indeed,  but  not  a  controlling  voice,  in 
the  management,  and  were  cut  oflE  from  the  chance  of  receiving 
any  more  direct  benefit  from  the  earnings  than  would  result  from 
the  improvement  of  the  property.  As  incident  to  this  general  and 

f>redominant  purpose,  it  was  also  designed  to  allow  a  reasonable 
iberty  to  the  airectors,  who  were  to  be  so  chosen,  to  improve  the 
property  by  making  necessary  expenditures,  not  only  for  renewals 
and  repairs  needful  to  maintain  the  road  and  equipment  in  good 
condition,  but  also  for  construction.  It  was  not  intended  to  leave 
it  within  the  power  of  a  small  minority  of  creditors  to  prevent 
proper  and  reasonable  improvements  of  tlfe  property  for  the  con- 
venience of  the  public  ana  the  development  of  business.  The  pro- 
vision enumerating  what  items  of  disbursements  might  be  made, 
and  included  in  the  operating  expenses,  appears  to  have  been  in- 
tended to  give  to  the  airectors  greater  powers  than  they  otherwise 
wonld  have  had.  They  were  bound  to  apply  the  net  earnings  to  a 
sinking-fund.  But  as  the  securities  were  to  continue  for  thirty 
years,  it  is  added  that  the  net  earnings  so  to  be  applied  are  the  net 
earnings  over  and  above  the  operating  expenses,  including  therein 
certain  items  which  might  not  otherwise  fall  within  that  designa- 
tion. The  object  was,  to  provide  that  not  only  the  PBovBiowAaTo 
operating  expenses  as  ordinarily  understood  should  be  Sotdbd^^tS 
deducted  before  it  should  be  necessary  to  pay  the  earn- 
ings into  the  sinking-fund,  but  also  that  certain  other 
disbui'sements  might  be  made  and  deducted  which  might  not 
otherwise  have  been  deemed  to  be  operating  expenses.  The  defini- 
tion was  inserted  for  the  purpose  oi  extending,  and  not  of  limit- 
ing, the  power  of  those  wno  were  to  manage  the  road.  It  was  not 
inserted  with  a  view  to  prescribe  to  the  creditors  or  directors  a 
particular  method  in  which  that  management  must  be  conducted, 
or  to  require  that  the  road  should  only  be  operated  directly  by  the 
company  itself,  or  by  the  directors  cnosen  as  provided  in  the  act. 
The  manner  of  operating  the  road,  whether  directly  by  the  officers 
of  the  corporation,  or  by  lease  or  otherwise,  with  a  view  to  securing 
tlie  greatest  amount  of  revenue,  was  not  what  the  Legislature  had 
in  mind.    The  words  used,  to  be  sure,  when  taken  by  themselves. 
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are  ^iich  as  may  naturally  be  considei^d  to  show  that  a  contiDuance 
of  tlie  method  of  operating  the  road  then  in  nse  was  most  promi- 
nently in  view.  The  road  was  then  operated  by  the  company 
itself.  No  express  provision  in  the  act  looks  to  any  change  in  this 
manner  of  operating  it,  except  that  a  change  is  made  in  the  manner 
of  choosing  the  directors.  JBut  no  expi-ess  provision  declare  that 
no  change  shall  be  made.  If  the  language  of  the  act  is  peculiadv 
applicable  to  the  operation  of  the  road  by  the  company  itself,  it  is 
reasonable  to  suppose  that  this  is  so  because  no  scheme  for  any 
change  of  methoo  was  then  on  foot  or  thought  of.  If  the  L^e- 
lature  had  meant  to  enact  that  for  thirty  years  there  shonld  be  no 
such  change,  and  that  during  all  that  period,  and  under  all  circum- 
stances, the  road  should  be  operated  by  the  company  itself,  it  is 
only  natural  to  suppose  that  tliey  would  say  so  in  plain  terms.  It 
is  not  to  be  lightly  inferred  that  the  Legislature  intended  to  pro- 
vide that  during  all  this  time  the  best  and  only  permissible  way  of 
operating  the  road  should  be  as  an  independent  line,  without  giving 
or  taking  leases,  or  forming  arrangements  or  alliances  which  woolc 
to  some  extent  blend  its  individuality  with  that  of  one  or  more 
other  railroad  companies.  We  should  be  slow  to  construe  a  statute 
in  such  a  manner  as,  by^an  inference  of  a  meaning  not  clearly  ex- 

{>ressed,  to  cut  off  its  managers  from  the  power  of  so  using  it,  with 
egislative  sanction,  as  to  make  it  most  advantageous  to  the  parties 
interested  in  it,  and  especially  to  deprive  the  Legislature  itself  of 
the  power  in  the  fyture  to  give  sucn  directions  in  reference  to  its 
management  as  the  public  good  might  require.  The  act  under  con- 
sideration was  not  passed  with  any  such  intention,  but  alio  intuitu. 
The  language  of  a  statute  ought  not  to  be  so  construed  as  to  give 
it  a  meaning  loreign  to  the  intention  of  the  Legislature,  unles^sucb 
construction  is  plainly  required  by  the  words  used.  Such  is  not 
the  case  here.  The  meaning  of  "  net  earnings"  is  not  limited  to 
earning  in  any  one  particular  mode,  but  is  broad  enough  to  iD- 
elude  tue  revenue  to  be  derived  from  the  property  in  any  manner. 
The  word  "  earnings"  is  not  only  properly  applicable  to  the  reward 
or  compensation  of  personal  services,  or  to  the  revenue  derived 
from  peraonal  services  in  conjunction  with  the  use  of  property, 
but  it  is  also  used  in  a  commercial  sense,  to  describe  the  income  or 
revenue  from  property  itself.  Money  is  sometimes  said  to  earn 
the  interest  which  is  paid  for  the  use  of  it.  The  meaning  in  any 
particular  case  is  to  be  gathered  largely  from  the  context.  The 
phrase  "  net  earnings"  as  used  in  this  act  is  substantially  synony- 
mous with  "net  income"  or  "net  profits,"  and  all  the  sums  re- 
ceived by  the  lessee  under  the  lease  must  be  applied  according  to 
••nkt  eabh-  the  requirements  of  the  act.  If  these  words  had  stood 
BTOONTMous^  alone,  it  would,  we  think,  hardly  have  been  contended 
cSS."  ""  ""  that  they  would  imply  that  the  railroad  must  necessarily 
be  operated  by  the  company  itself,  and  in  no  other  mode.    But  it 
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is  strongly  insisted  that,  when  taken  in  connection  with  the  addi- 
tional  words  providing  what  deductions  may  be  made,  they  do 
necessarily  carry  that  implication.    No  doubt  the  language  con- 
templates that  method  of  operating  the  road,  and  is  peculiarly  ap- 
plicable to  it.     But  looking  at  the  whole  act,  and  construing  it  in 
the  light  of  the  circumstances  which  then  existed,  as  disclosed 
therein,  we  do  not  think  that  this  is  the  only  construction  of  which 
the  language  is  susceptible,  or  that  it  is  the  construction  which  was 
intended  by  the  Legislature.     In  this  aspect,  the  statute  means  all 
the  net  earnings  or  income  of  the  road  over  and  above  all  necessary 
disbursements.     The  operating  expenses  and  other  items  of  dis- 
bursements enumerated  in  §  13  might  be  deducted  if  such  dis- 
bursements were  made.     It  was  not  intended  that  such  disburse- 
ments must  be  made,  but  that  they  might  be  made.     If  opera- 
ting expenses  were  incurred,  they  were  to  be  deducted  of  course. 
So,  also,  necessary  expenditures  for  construction  might  be  deducted, 
meaning  such  necessary  expenditures  as  might  be  made.     So  also 
with  the  other  items.     It  was  not,  however,  intended  to  enact  that 
the  road  should  be  so  managed  that  there  should  necessarily  be 
these  items  of  expenditure.     There  is  no  implied  requirement  that 
the  corporation  shall  itself,  by  its  own  direct  agencies,  carry  on  the 
mortgaged  property ;  but  whatever  is  the  net  amount  realized  from 
the  property  will  be  its  net  earnings.     The  great  and  controlling 
purpose  of  the  statute  was  to  secure  the  proper  application  of  all 
that  could  in  any  form  be  realized ;  not  to  prescribe  the  manner  in 
which  the  amount  should  be  realized. 

Perhaps  this  view  of  the  case  will  not  be  made  more  plain  by 
illustrations ;  but  if  a  mortgage  were  to  be  eiven  bvan  individual, 
for  a  long  term  of  years,  upon  a  farm,  a  mill,  a  wharf,  or  a  hotel, 
with  a  provision  for  the  application  of  the  net  earnings  over  and 
above  the  necessary  expenses  of  carrying  on  the  property  to  the 
reduction  of  the  mortgage  debt,  it  would  hardly  be  inferred  that  the 
mortgagor  intended  to  bind  himself  for  the  mil  term  to  carry  on 
the  property  personally  or  by  agents,  and  to  preclude  himself  from 
letting  it  to  tenants.  Illustrations  or  analogies  of  this  kind  have 
elements  of  difference  which  should  prevent  too  rigid  an  application 
of  them.  In  the  case  before  us,  we  are  construing,  not  merely  the 
mortgage,  but  primarily  and  mainly  the  legislative  act  upon  which 
the  mortgage  was  founded ;  and,  for  the  reasons  stated,  we  are  of 
opinion  tnat  it  was  not  intended  tb  prescribe  or  limit  the  method 
01  operating  the  railroad,  or  to  prevent  the  execution  of  a  favorable 
and  otherwise  unexceptionable  lease,  under  legislative  sanction  to 
be  thereafter  given,  by  which  the  receipts  and  disbursements  incident 
to  the  operation  of  the  railroad  should  be  blended  with  those  of 
another  company. 

Some  connrmation  of  this  view  is  to  be  derived  from  the  recent 
English  case  of  Doherty  v.  All  man,  3  App.  Cas.  709,  where  two 
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leases  were  granted  of  land  with  buildings  on  them  for  999  and  988 
years  respectively,  with  covenants  by  the  lessee  to  "  preserve,  up- 
hold, support,  maintain,  and  keep  the  demised  premises,  and  all 
improvements  made  and  to  be  made  thereon,  in  good  and  sufficient 
order,  repair,  and  condition  ;  and  at  the  end  or  sooner  determination 
of  the  said  demise,  so  to  leave  and  yield  up  the  same  to"  the  lessor, 
his  heirs,  etc.  The  premises  had  been  used  as  corn  stores  for  some 
years,  and  afterwards  as  artillery  barracks  and  dwellings  for 
maiTied  soldiers.  They  had  fallen  into  disrepair;  it  became  neces- 
sary to  repair  them ;  the  lessee  thought  it  would  be  beneficial  to 
convert  the  store  buildings  into  dwelling-houses,  which  would 
much  increase  their  value,  and  was  proceeding  to  convert  them 
accordingly  when  the  lessor  filed  a  bill  to  restrain  him  ;  but  it  was 
held  that  an  injunction  was  properly  refused,  and  that,  under  all 
the  circumstances  of  the  case,  sucn  a  change  was  not  a  violation  of 
the  covenants  of  the  lease. 

We  are  thus  brought  to  the  consideration  of  the  further  question 
whether  there  is  anything  in  the  details  of  the  provisions  of  the 
proposed  lease  which  is  inconsistent  with  the  letter  or  the  spirit  of 
the  St.  of  1876,  or  so  unfavorable  to  any  of  the  creditors  that  the  exe- 
cution of  the  lease  ouglit  to  be  enjoined.  Upon  diis  bill  the  general 
question  is  hardly  open,  whether  in  its  result  this  lease,  if  carried 
into  effect,  is  likely  in  the  end  to  prove  favorable  or  unfavorable  to 
TKEMsoFixAfflB  ^ho  crcditors.  There  is  no  direct  charge  in  the  bill  that 
SioR^  TO  it  is  likely  to  prove  an  unfavorable  lease.  Certainly  no 
cwEDiTOBs.  inference  to  that  effect  can  be  drawn,  either  from  the 
position  of  the  parties  before  us,  or  from  looking  into  the  terms  of 
the  lease,  in  view  of  such  circumstances  as  have  been  brought  to 
our  attention.  The  bill  to  restrain  the  lease  is  brought  by  one  of 
the  three  trustees  who  together  represent  the  creditors.  The  bill 
alleges  that  the  other  two  trustees,  who  have  a  like  interest  and  duty 
with  the  plaintiff,  refused  to  join  therein  as  plaintiffs.  The  indi- 
vidual creditors  who  appear,  representing  together  nearly  one  third 
of  the  whole  amount  of  the  debt  secured  by  the  mortgage,  make  no 
objection  to  the  lease,  and  one  of  them,  the  Provident  Institution 
for  Savings,  by  its  answer  virtually  declares  itself  to  be  in  favor  of 
it.  Nobody  appears  to  maintain  the  contrary,  except  the  single 
trustee  who  brings  the  bill,  and  he  rests  his  claim  not  so  much  on 
the  ground  that  the  lease  would  be  generally  and  on  the  whole 
unfavorable  as  that  it  is  unauthorized,  and  therefore  illegal.  At 
the  time  when  the  St.  of  1876  authorizing  the  mortgage  was  passed 
it  appears  to  have  been  considered  by  no  means  certain  that  the 
net  earnings  of  the  Eastern  R.  R.  Co.  would  be  sufficient  to  pay 
the  full  amount  of  interest  upon  the  indebtedness  of  the  company. 
The  interest  upon  the  entire  debt  was  accordingly  reduced  for  six 
years,  after  which  it  was  to  be  at  the  rate  of  six  per  cent  per  annum. 
The  company,  as  has  been  said,  and  as  is  stated  by  the  plaintiff  in 
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the  argument,  was  then  insolvent.  Its  line  was  a  competinff  one,  to 
some  extent,  with  the  Boston  and  Maine  R.  R.,  which  was  tnen  and 
has  since  been  a  strong  and  dividend-paying  company.  In  the  pro- 
posed lease,  there  is  an  absolute  promise  on  tne  part  oi  the  latter  com- 
pany  that  it  will  apply  the  whole  of  the  gross  earnings  of  both  roads 
to  the  enumerated  purposes  connected  with  the  operation  and  im- 
provement of  the  properties,  and  to  the  payment  of  interest  on  the 
permanent  debt  of  both  companies,  prior  to  the  payment  of  any  divi- 
dends to  its  own  stockholders,  not  only  during  the  continuance  of 
the  mortgage,  but  that  for  fifty-five  years  it  will  in  like  manner 
apply  the  same  to  the  payment  of  any  portion  of  the  permanent 
indebtedness  of  the  Eastern  R.  R.  Co.  that  shall  be  renewed  or  ex- 
tended ;  or,  if  any  portion  is  paid,  then  it  will  during  that  period 
pay  to  the  Eastern  R.  R.  Co.  a  sum  equal  to  the  interest  thereupon. 
The  Boston  &  Maine  R.  R.  does  not  a^ree  to  see  to  the  payment 
of  the  principal  at  the  end  of  the  fifty-five  years,  but  it  does  what 
may  well  be  considered  as  far  more  important ;  namely,  it  agrees 
to  apply  the  whole  combined  earnings  of  both  roads  for  that 
perioa  to  the  payment  of  the  interest  at  the  rate  of  six  per  cent  per 
annum,  in  priority  to  any  dividends  to  its  own  stockholders.  The 
sum  of  $1,250,000,  if  now  put  and  kept  at  interest  at  the  rate  of 
four  and  one  half  per  cent  per  annum,  would  yield  enough  to  pay 
the  whole  principal  of  the  debt  at  the  end  of  that  time.  The 
chief  present  value  of  the  certificates  of  indebtedness  consists  in  the 
interest,  and  is  covered  by  the  agreement  of  the  Boston  &  Maine 
R.  R.  in  respect  to  the  payment  of  the  interest.  Looking  at  it 
generally,  therefore,  we  see  no  reason  to  conclude,  from  anything 
which  has  been  brought  to  our  attention,  that  the  proposed  lease, 
in  its  general  features  and  provisions,  would  probably  be  an  un- 
favorable one  to  the  creditors ;  and  we  dismiss  that  aspect  of  the 
case  as  one  upon  which  there  is  no  occasion  to  grant  an  injunc- 
tion. 

But  the  chief  reliance  of  the  plaintiff,  in  this  part  of  the  case,  is 
put  upon  three  propositions ;  namely,  that  the  terms  of  the  lease 
are  inconsistent  with  the  obligations  inaposed  upon  the  corporation 
by  the  act  and  mortgage,  because — 1.  The  lease  provides  for  the 
payment,  out  of  net  earnings,  of  interest  on  improvement  bonds 
representing  expenditures  for  construction  on  both  roads,  and  of  a 
sinking-fund  to  absorb  these  improvement  bonds,  which  is  also  to 
be  paid  in  annual  instalments  out  of  the  net  earnings  of  the 
lessee  from  the  combined  system;  or,  in  other  words, the  net  earn- 
ings which  are  pledged  to  the  mortgage  sinking-fund  are  to  be 
partly  applied  to  a  new  sinking-fund  to  protect  junior  securities. 
2.  The  property  which  the  Eastern  R.  R.  Co.  had  the  power  to 
sell,  and  the  proceeds  of  which,  if  sold,  were  to  go  to  the  sinking- 
fund,  passes  wholly  out  of  the  control  of  the  lessor  into  that  of  the 
lessee,  which  has  not  the  same  interest  in  reducing  the  principal 
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of  the  lessor's  debt,  and  cannot  be  expected  to  sell  any  of  the 
leased  property  for  that  purpose.  3.  The  lease  provides  that  the 
lessee  shall  pay  semiannually  to  those  bondholders  who  may  ex- 
change their  bonds  for  preferred  stock,  under  the  St.  of  1882,  c. 
177,  an  amount  by  way  of  dividend  equal  to  and  enjoying  the  same 
priority  with  the  semi-annual  interest  upon  the  debt  so  extin- 
guished. 

The  first  two  of  these  objections  relates  to  the  method  of  as- 
certaining the  sum  to  be  paid  by  the  lessee  for  the  use  of  the 
leased  property.  But,  if  the  views  heretofore  expressed  are  cor- 
rect, it  is  not  easy  to  see  how  objections  to  the  details  of  the 
provisions  of  the  lease  in  this  respect  can  be  successfully  urged, 
unless  they  ^o  so  far  as  to  impugn  tne  good  faith  of  the  transaction, 
or  to  show  tnat  on  the  whole  the  lease  is  an  unfavorable  OTie  to  the 
creditors.  It  mi^ht  have  been  provided  that  a  gross  siini  should 
be  absolutely  payable  annually,  without  re^rd  to  the  result  of  the 
operation  of  the  road.  If  such  a  sum  had  been  fixed,  which  would 
be  sufficient  to  pay  the  interest,  with  something  more  for  the  sink- 
ing-fund, and  if  the  lessee  had  also  covenanted  to  keep  the  pioperty 
in  good  condition,  with  necessary  repairs  and  renewals,  we  cio  not 
see  how  the  objection  could  be  supported,  that  the  method  and 
scheme  of  the  lease  would  be  inconsistent  with  the  obligations  iiu- 
posed  upon  the  Eastern  R.  R.  Co.  by  the  act  and  mortgage. 
The  receipts  under  such  a  lease  would  still  be  net  earnings,  to 
be  applied  according  to  the  requirements  of  the  act.  In  other 
words,  net  earnings  may  be  ascertained  by  contract  as  well  as  by 
the  actual  and  direct  operation  of  the  road  by  the  company  itself. 
Looking,  however,  at  each  of  the  two  special  objections  to  the  mode 
of  ascertaining  the  sum  to  be  paid  by  the  lessee  by  itself  in  the 
light  of  the  averments  of  the  bill  and  the  grounds  upon  which  it 
rests,  we  do  not  see  any  such  departure  from  the  plan  of  expendi- 
ture contemplated  by  the  mortgage  as  to  call  for  the  issue  of  an 
injunction  against  the  execution  of  the  lease. 

In  the  first  place,  §  13  of  the  statute  defines  the  operating  ex- 
penses to  include  "  necessary  expenditures  for  construction,  insur- 
ance, taxes,  renewals,  and  repaii*s  needful  to  maintain  its  road  and 
equipment  in  good  condition,"  as  well  as  certain  other  items  not 
necessary  to  be  mentioned  here.  We  understand  the  words  "  need- 
ful to  maintain  its  road  and  equipment  in  good  condition  "  to  relate 
to  and  qualify  the  words  immediately  preceding,  namely,  "re- 
newals and  repairs,"  and  not  to  reach  back  so  as  to  qualify  the 
"necessary  expenditures  for  construction."  This  qualification 
tkejmoflkabe  would  havc  no  natural  or  apt  relation  to  the  interven- 
cSkotructio/^  ing  items  of  insurance  and  taxes.  It  follows  that 
w^Sctk»t  ^  under  the  moi-tgage  it  was  permissible  to  make  neces- 
WITH  MORTOAOE  sary  cxpcnditures  for  construction  before  paying  any 
portion  of  the  earnings  into  the  sinking-fund.     This,  indeed,  i& 
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conceded  by  the  plaintiff.  Under  the  lease,  the  lessee  is  to  make 
from  time  to  time  such  permanent  improvements  in  and  upon  the 
demised  premises  as  the  requirements  of  business  may  make  neces- 
sary and  proper.  To  meet  the  cost  of  them,  and  of  the  like 
improvements  upon  its  own  property,  the  lessee,  if  there  are  not 
sumcient  surplus  earnings  after  making  all  enumerated  payments, 
is  to  issue  its  own  bonds,  to  be  called  improvement  bonds,  keeping 
separate,  however,  the  bonds  so  issued  for  improvements  on  the 
Eastern  K.  R.,  and  the  interest  upon  all  such  bonds  issued  for 
improvements  on  both  roads,  with  one  and  one  half  per  cent  for  a 
sinking-fund,  is  to  be  paid  from  the  combined  earnings  as  an  op- 
crating  expense ;  and,  in  case  of  the  determination  of  the  lease,  such 
bonds  issued  for  improvements  on  the  Eastern  B.  K.  as  may  be 
outstanding  are  to  be  assumed  by  that  company,  but  as  a  debt  post- 
poned to  the  mortgage  and  to  the  certificates  of  indebtedness 
secured  thereby.  Any  such  improvements,  therefore,  inure  to  the 
benefit,  by  way  of  increased  security,  of  tlie  present  creditors,  in 
the  event  of  a  determination  of  the  lease  before  the  improvement 
bonds  have  been  paid.  We  do  not  see  that  the  payments  mean- 
while for  interest  and  sinking-fund  will  be  likely  to  exceed  what 
the  Eastern  K.  B.  Co.  might  have  expended  for  construction 
under  the  terms  of -the  mortgage;  it  being  assumed,  as  must  be 
assumed,  since  otherwise  the  interposition  of  a  court  of  equity 
might  at  any  time  be  invoked,  that  good  faith  and  reasonable  care 
will  be  exercised  by  the  lessee  in  determining  upon  such  necessary 
and  proper  improvements. 

The  next  specific  ol)jection,  namely,  that  the  property  which  the 
Eastern  R.  B.  Co.  had  power  to  sell  will  under  the  lease  be  di- 
verted from  the  sinking-fund,  is  unavailing  also,  because  under 
§  13  of  the  act  the  creditors  or  their  trustees  have  no  right  to  re- 
(juire  the  corporation  to  sell  any  property  for  the  purpose  of  apply- 
ing the  proceeds  as  therein  provided.  The  corporation  is  authorized, 
but  i@  not  bound,  to  make  such  sales.  The  inclusion  of  such  prop-* 
erty  in  the  lease  furnishes  of  itself  no  ground  of  complaint,  there 
being  no  charge  of  a  want  of  good  faith. 

The  final  objection,  founded  on  the  provision  for  the  payment 
of  dividends  upon  preferred  stock,  in  case  suclr  should  be  issued, 
rests  upon  a  different  ground,  and  raises  the  question  whether  tliis 
provision  looks  to  a  substantial  misapplication  of  the 
net  earnings,  when  ascertained,  or  other  substantial  in- 
jury to  the  creditors.  Article  5  of  the  lease  provides 
that  "  the  lessee  shall  pay  upon  the  preferred  stock  of 
the  lessor,  when  issued  under  c.  127  of  the  Acts  of  the  Legislature 
of  Massachusetts  for  the  year  1882,  semiannually,  at  the  same 
times  as  the  interest  on  the  debt  extinguished  by  said  preferred 
stock  would  have  been  payable,  in  lieu  of  said  interest  and  as  a 
fixed  charge  entitled  to  the  like  priority  under  this  lease,  an  amount 
22  A.  &  B.  R  Cas.-17 
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by  way  of  dividend  equal  to  the  Bemiannnal  intereBt  npon  the  debt 
so  extinguished." 

It  is  certainly  open  to  question  whether,  by  the  true  GonstrQ^ 
tion  of  this  provision,  the  pavinent  of  the  sum  thus  stipulated  for 
is  to  be  made  directly  to  tlie  preferred  stockholders  or  to  the 
lessor,  to  be  by  the  lessor  disposed  of  according  to  law.  Bat  we 
think  that  in  either  view  tliis  provision  of  the  Tease  ought  not  to 
be  allowed  to  stand. 

If  the  payment  is  to  be  made  directly  to  the  preferred  stock- 
holders, it  is  to  aopa/ri passu  with  the  payment  of  the  interest  on 
the  debt ;  and  if  there  is  not  enough  to  pay  both  in  full,  both  mnst 
abate  in  like  proportion.     To  the  lessee  it  is  not  verr 

Such  PBOTmoir  ..  ii  •  i  •  -x  t  * 

wcoTOiOTKHT      material  to  whom  the  money  is  to  be  paid,  so  long  as 

WITH  MOBTOAOB     ^,  -     .        l_  -j  •  xl  '^  TkT  • 

AND  8TATDTB,  tuc  aiuouut  to  1)0  paio  remains  the  same,  iso  more  is 
"*'  to  be  paid  by  way  of  dividend  than  would  be  required 
for  the  interest  if  no  certificates  of  indebtedness  were  excfaaDged 
for  preferred  stock.  But  creditors  have  a  different  interest,  and 
certain  provisions  in  the  St.  of  1876,  already  referred  to,  looking 
to  the  ultimate  security  of  the  holders  of  the  certificates  of  indebt- 
ness  must  be  more  paiticularly  considei*ed.  By  §  11  of  that  statote, 
the  holders  of  the  certificates  are  to  choose  six  directors,  being  two 
thii'ds  of  the  whole  board;  and  whenever  the  indebtedness  is  re- 
duced to  $10,000,000,  their  power  to  choose  directore  is  to  cease. 
By  §  14,  all  the  aunnal  net  earnings  are  to  be  paid  into  a  siDking 
fund,  to  be  held  by  the  trustees  for  tlie  redemption  or  purchase  of 
the  certificates  of  indebtedness,  until  the  indebtedness  is  reduced 
$10,000,000,  or  until  a  sum  sufficient  so  to  reduce  the  same  is  so 
paid  in  ;  and  thereafter  $100,000  a  year  is  to  be  paid  in,  if  the  net 
earnings  suffice  therefor.  By  force  of  these  two  provisions,  the 
creditors  are  to  have  control  of  the  road,  and  all  the  net  earnings 
are  to  go  into  a  sinking-fund  for  the  benefit  of  the  creditors,  until 
the  indebtedness  is  reduced  to  $10,000,000.  These  provisions 
look  to  a  honorfide  extinguishment  of  indebtedness  to  that  amonnt. 
and  not  to  a  substitution  of  something  which  shall  have  most  of 
the  essential  characteristics  of  a  debt,  though  under  another  name. 
By  the  St.  of  1882,  c.  177,  the  Eastern  R.  R.  Co.  is  authoriMd  x^ 
increase  its  capital  stock,  by  issuing  preferred  stock  to  an  amonnt 
of  not  moi-e  than  $5,000,000 ;  and  is  required  to  issue  such  pre- 
fenced  stock  in  exchange  for  certificates  of  indebtedness,  to  anv 
amount  not  exceeding  that  sum,  upon  the  tender  thereof.  Sncli 
certificates  when  received  are  to  be  cancelled.  The  holders  of  such 
preferred  stock  are  to  receive  dividends,  out  of  the  net  earnings, 
not  exceeding  six  dollars  per  share,  to  be  paid  in  semiannual  in- 
stalments, in  such  sums  as  the  directors  may  "determine.  Bni 
nothing  contained  in  this  act  is  to  prevent  the  full  operation  of  all 
the  provisions  of  the  St.  of  1876,  c.  236,  or  defeat  or  in  any  wise  af- 
fect any  of  the  terms  or  conditions  of  the  certificates  of  indebted- 
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fiess  and  mortgage  made  under  and  in  pnrsnance  of  said  chapter, 
or  to  anthorize  any  payments  from  the  earnings  of  said  corporation, 
except  subject  to  all  claims  and  charts  upon  said  earnings  created 
by  said  chapter,  and  by  said  certincates  and  mortgage.     It  was 
thus  intended  to  preserve  all  rights  of  creditors,  according  to  the 
true  construction  of  the  St.  of  1876.     If  preferred  stock  should  be 
issued  in  exchange  for  certificates  of  indebtedness,  the  holders  of 
such  preferred  stock  would  hold  it  merely  as  stockholders,  and  in 
suboroination  to  the  claims  of  the  residue  of  the  holders  of  the 
certificates  of  indebtedness.     The  mortgage  would  still  continue  to 
be  a  first  lien  upon  all  the  net  earning  of  the  road  for  the  pay- 
ment of  the  interest  doe  to  the  remaining  creditors,  in  priority  to 
any  payment  of  dividends  to  the  holders  of  preferred  stock.     IBut 
by  the  terms  of  the  proposed  lease  this  conaition  of  things  is  not 
maintained.     So  far  as  the  right  to  receive  six  per  cent  a  year  is 
concerned,  the  holders  of  preferred  stock  would  for  fifty-five  years 
under  the  lease  occupy  tne  same  position  as  creditors ;  and  the 
holders  of  the  remaining  certificates  of  indebtedness  would  not, 
to  this  extent,  hold  them  in  priority  to  the  preferred  stockholders, 
and  the  mortgage  would  not  continue  to  be  a  first  lien  upon  all 
the  net  earnings  for  the  payment  exclusively  of  the  interest  dne  to 
the  creditors.     Under  the  St.  of  1882,  the  holders  of  preferred 
stock  must  be  classed  as  stockholders  for  the  purpose  of  depriving 
the  remaining  holders  of  certificates  of  indebtedness  of  the  power 
to  choose  six  directors,  and  of  discontinuing  the  necessity  oi  pay- 
ing the  whole  of  the  net  earnings  into  the  sinking-fund ;  and  they 
oaght  to  remain  stockholders  to  all  intents  and  purposes,  so  far  as 
the  interests  of  the  creditors  are  concerned.     But,  under  the  lease, 
they  would  still  be  in  the  position  of  creditors,  for  the  purpose  of 
sharing  in  the  equal  distribution  of  the  earnings.     This  is  a  sub- 
stantial injury  to  the  rights  of  the  remaining  creditors,  as  secured 
by  the  St.  of  1876.     As  has  already  been  shown,  the  rent  or  sum 
to  be  paid  by  the  lessee  is  to  be  considered  as  the  net  earnings  of 
the  road.    Each  creditor  has  a  right  to  insist  that  the  creditors 
shall  receive  the  benefit  of  the  whole  of  it,  in  the  manner  provided 
for  in  that  statute,  until  the  indebtedness  is  actually,  and  in  good 
faith,  and  to  all  intents  and  pnrposes,  reduced  to  an  amount  not 
exceeding  $10,000,000.     This  result  is  not  accomplished  by  issuing 
preferred  stock,  with  provisions  making  the  holders  of  it  to  be 
substantially  the  same  as  creditors. 

If,  on  the  other  hand,  the  payment  of  the  sum  stipulated  for  in 
article  5  of  the  lease  is  to  be  made  to  the  lessor,  it  may  be  and 
probably  is  true  that  it  would  be  within  the  jurisdiction  of  a  court 
of  equity  to  compel  the  lessor  to  dispose  of  the  money  according  to 
law,  npon  proper  proceedings  hereafter  to  be  instituted  for  that 
purpose,  and  tnus  to  prevent  any  misappropriation  thereof  by  pay- 
lug  dividends  to  the  preferred  stockholders  so  long  as  a  dinerent 
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disposition  might  be  i*eqaired  bj  the  terms  of  the  St.  of  1876.  It 
may  well  be  considered  that  the  money  wonld  come  into  the  hands 
of  the  lessor  clothed  with  the  trust  created  by  that  statnte  in  behalf 
of  the  creditors,  to  whicli  the  rights  of  the  preferred  stockholders 
would  be  subordinated,  notwithstanding  the  terms  of  the  lease  to 
the  contrary.  But  a  lease  which  contains  provisions  contemplating 
such  a  breach  of  tliis  trust  ought  not  to  receive  the  sanction  of  the 
court.  Article  5  of  the  lease  does  plainly  contemplate  an  uulav- 
ful  disposition  of  the  net  earnings  of  the  road  by  a  premature  pay- 
ment  of  dividends  to  preferred  stockholders  which  would  amount 
to  such  a  breach  of  trust. 

In  either  view  of  article  6  of  the  lease,  and  because  of  that  arti- 
cle only,  the  entry  must  be  demurrer  overruled. 

The  Legal  Status  of  a  Holder  of  Preferred  Stock.— See  note  to  Chaffee* 
«.  Rutland  R.  R.  Co.,  16  Am.  &  Eng.  R.  R.  Cas.  485;  also  note  to  Elkins  s. 
Camden,  etc.,  R.  R.  Co.,  9  Am.  &  Eng.  R.  R.  Cas.  644--647. 


OOLUUBITS   AND  ToLIEDO   R   R  Oo. 

V. 

Stbinfeld. 

(42  Ohio  state,  449.) 

In  an  action  to  reform  a  contract,  and  for  relief  thereunder  after  the  sime 
is  reformed,  the  court  may  specifically  enforce  the  same  when  that  may  be 
done,  or  may  give  adequate  compensation  for  its  non- performance. 

On  trial  of  an  action  to  reform  a  written  substitutea  contract  for  fraud  or 
mistake,  and  to  enforce  the  same  when  reformed,  or  if  the  same  could  not 
be  reformed  then  to  rescind  the  written  contract,  there  may  be  given  in 
evidence  the  original  writing  made  by  the  same  parties  upon  the  subject* 
matter  in  dispute,  and  also  the  subsequent  acts  done  or  procured  to  be  done 
by  the  party  charged  with  the  fraud  and  which  tend  to  prove  the  fraud  or 
mistake. 

On  such  a  trial  the  court  may  find  that  the  written  contract  m  dispute 
does  not  contain  the  true  agreement  of  the  parties;  but  if  the  party  com- 
plaining neither  pays  back  nor  offers  to  return  the  money  received  by  faiia 
under  the  contract,  it  is  error  to  order  the  contract  to  be  set  aside  and  held 
for  naught. 

Ebbob  to  the  District  Court  of  Marion  County. 

The  plaintiff,  Steinfeld,  made  a  grant  of  a  right  of  waj  to  the 
railroad  company  for  $1200.  As  the  right  of  way  cut  his  farm  in 
two  and  as  the  road  was  to  be  built  upon  a  high  embankment,  it 
was  provided  in  the  grant  "  that  the  company  should  build  and 
maintain  two  good  crossings,  also  one  passage  under  said  road  for 
stock."    Later  a  second  grant  was  substituted  for  this  one.    In 
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this  gecond  grant  the  consideration  was  reduced  to  $850,  and,  in 
lien  of  the  above  provision,  was  the  following :  "  and  provided, 
further,  that  the  said  company  build  and  maintain  a  good  crossing; 
also  one  passage  under  said  road  for  stock." 

Stein f eld  claimed  that  this  grant  did  not  truly  state  his  agree- 
ment with  the  company ;  but  that  the  agreement  was  that  the 
company  should  construct  a  passage-wav  under  the  embankment 
•of  specified  dimensions  and  large  enough  to  admit  of  the  passage 
of  a  wagon-load  of  hay ;  that  the  second  grant  was  drawn  up  by 
the  attorney  of  the  company,  who  read  it  to  Steinfeld  as  thougn 
the  above  agreement  were  therein ;  that  believing  the  grant  to  oe 
as  he  understood  it,  he  took  the  $850  and  permitted  the  company 
to  take  possession  of  the  land. 

The  company  claimed  that  there  was  no  mistake  or  fraud,  and 
refused  to  make  such  a  passage-way  as  above  described.  Steinfeld 
iiled  a  bill  to  reform  the  contract  and  compel  specific  performance, 
or  else  rescind  the  contract  altogether.  On  the  trial  the  original 
grant  waer  received  in  evidence  over  the  defendant's  objection. 

The  court  found  that  the  second  grant  was  not  the  valid  agree- 
ment of  the  parties,  but  that  it  was  executed  by  the  plaintin  by 
mistake,  and  thereupon  decreed  that  it  "  be  ^et  aside  and  held  for 
naught." 

A  motion  for  a  new  trial  was  overruled,  and  there  was  filed  a 
bill  of  exceptions  containing  all  the  evidence. 

The  railroad  company  now  seek  to  reverse  the  judgment  of  the 
district  court. 

James  A.  Wilcox  and  McNecH  cfe  Wolford  for  plaintiff  in  error, 

TF.  Z.  Davis  for  defendant  in  error. 

61  H,  NorrU  also  for  defendant  in  error. 

FoLLETT,  J. — I.  There  was  no  error  in  admitting  testimony. 

The  first  writing  was  taken  and  retained  by  the  company  until 
the  second  took  its  place.  On  payment  of  the  $1200  the  company 
could  take  possession  and  build  the  road  across  the  farm. 

Steinfeld  attacked  the  truthfulness  of  the  statement  of  one  of 
the  changed  conditions,  and  in  trying  that  issue  the  court  should 
look  to  all  that  had  been  done  by  the  parties  in  that  respect,  and 
that  would  throw  light  upon  the  issue. 

''  What  the  parties  mean  is  to  be  carried  into  effect,  no  matter 
what  are  the  words  they  use."     Whar.  Cont.  §  202. 

For  this  purpose  the  original  writing  is  competent  evidence. 
And  the  acts  of  the  company  in  making  the  passage- 
way, as  Steinfeld  claimed  it  should  be,  may  be  perti-  22S"pw)S^ 
nent — ^at  least  they  may  excuse  him  from  sooner  acting  ^Sra.     ^ 
to  rescind  the  contract. 

"  A  construction  adopted  and  acted  on  by  both  parties  will  be 
regarded  as  worked  into  the  contract."    Whar.  Cont.  §  206 ;  Stone 
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V.  Clark,  1  Met.  378 ;  Caley  v.  P.  &  0.  C.  R  R  Co.,  80  Pa.  St. 
363 ;  West  R.  R  Co.  v.  Smith,  75  111.  496. 

II.  Did  the  court  err  in  finding  that  the  writing  did  not  contain 
the  agreement  of  the  parties  ? 

There  is  no  dispute  as  to  the  right  of  way  the  railroad  company 
was  to  have  through  Steinf eld's  farm.  The  parties  agree  as  to  one 
crossing,  and  as  to  the  money  that  was  paid.  They  differ  as  to  the 
size  and  use  of  the  passage-way  under  the  track. 

In  the  first  grant,  Steinfeld  was  to  receive  $1200,  and  to  have 
built  and  maintained  by  the  company  '^  two  good  crossings,  also* 
one  passage  under  said  road  for  stock,  if  the  embankment  of  the 
road  will  admit." 

In  the  second  grant,  Steinfeld  was  to  receive  but  $850,  and  ta 
have  built  and  maintained  a  good  crossing,  also  (as  expressed  in 
the  writing)  "  one  passage  under  said  road  for  stock." 

As  the  writing  was  made,  Steinfeld  gave  up  to  the  company 
$350,  and  released  it  from  building  and  maintaining  one  good 
crossing.  The  company  say  he  did  this  without  compensation. 
This  Steinfeld  denies,  and  the  company  show  no  reason  why  he 
should  not  have  compensation.  In  arriving  at  the  agreement  of 
the  parties,  the  court  is  aided  by  the  language  of  the  first  grant.^ 
The  company  was  to  make  ^^one  passage  under  said  road  for  stock, 
if  the  embankment  of  the  road  will  admit."  Does  that  mean  as 
high  as  the  embankment  will  admit?  Any  railroad  embankment 
"  will  admit"  of  "  one  passage  under  said  road  for  stock." 

When  the  second  grant  was  made,  the  company  must  have 
known  that  at  the  place  this  passageway  was  to  be  made  the  em-^ 
bankment  would  be  over  20  feet  liigh.  Steinfeld  testified  it  was- 
to  be  "  as  high  as  could  be  given,  big  enough  for  a  ton  of  hay  ow 
wagon  to  pass  through.  The  engineer"  (who  was  the  railroad  com- 
pany in  making  this  contract^  '^  said  it  would  be  16  feet  high,  and 
that  was  as  high  as  he  could  give ;  I  said  that  was  enough,"  etc*^ 
Others  testify  about  the  same. 

Gmham,  the  engineer  and  contracting  agent,  testified :  '^  I  told 
him  it  was  the  intention  to  build  a  culvert  in  his  bank,  which  would 
answer  all  the  purposes  of  an  underground  passage." 

We  think  the  evidence  justifies  the  court  m  its  finding, "  that  the 
agreement  in  writing  attached  to  the  amended  petition  of  the 
plaintiff  is  not  the  valid  agreement  of  the  parties ;  that  the  same- 
was  executed  and  delivered  by  the  said  plaintiff  to  the  said  defend- 
ant,  in  ignorance  of  its  contents  and  by  mistake,"  and  that  in  like- 
ignorance  Steinfeld  gave  the  company  possession  and  received  the- 
8860 ;  and  in  so  finding,  there  was  no  error. 

III.  The  court  also  say:  ''And  it  is  adjudged  and  decreed  that 
rescibsiok  of  the  written  instrument  purporting  to  be  the  contract  of 
j^r,D^,ro^°"S  the  plaintiff,  a  copy  of  wnich  is  attached  to  said  amended 
jisTOTuntD.        petition,  be,  and  the  same  hereby  is,  set  aside  and  held 
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for  naught.''  There  is  no  proof  of  nnreasonable  delay; 
bnt  Steinfeld  has  not  returned,  or  offered  to  return,  the  $850  paid 
him,  and  gi^es  no  reason  why  he  has  not. 

A  contract  induced  by  fraud  is  not  void,  but  it  is  voidable  at  the 
election  of  the  one  defrauded.  By  the  Roman  law,  the  party  de- 
frauded in  a  contract  could  hold  on  to  the  contract  and  recover 
damages,  or  rescind  the  contract  and  recover  his  full  damages. 
And  now  such  is  our  law.  Oakes  v,  Turquant,  L.  R.  2  H.  L.  346 ; 
Clough  V.  R.  R.,  7  Ex.  26 :  Foreman  v.  Bigelow,  4  Cliff.  0.  C.  508 ; 
Lindsley  v.  Ferguson,  45  N.  Y.  626.  That  the  party  seeking  equity 
must  do  equity,  as  far  as  he  can,  is  well  settled.  If  Steinfeld  seeks  a 
rescission  of  the  contract  on  the  ground  of  non-performance  by  the 
company  of  a  part  of  the  contract,  he  must,  as  far  as  possible,  put 
the  company  into  the  position  it  would  be  had  the  contract  not 
been  made. 

He  nmst  at  least  return,  or  offer  to  return,  the  $850. 

In  rendering  judgment  that  the  contract  be  set  aside  and  held 
for  nansrht,  without  the  return  of  the  money  paid,  the  court  erred. 

IV.  I'lie  court  say  :  "Wherefore,  it  is  considered  by  the  court 
that  no  contract  exists,  nor  Ims  existed,  between  said  plaintiff  and 
defendant  concerning  said  right  of  way."  In  this  the  kbhoe  to  set 
court  erred.  The  matter  m  dispute  was  as  to  "  one  should  bb  rk- 
passage  under  said  road,"  its  location  and  its  size  and  specific  m- 
use.  The  fact  that  the  writing  does  not  contain  the  cSSx**^  ^"" 
agreement  of  the  parties  in  this  respect,  and  that  Steinfeld  acted 
in  ignorance  of  that  fact,  and  by  mistake  on  account  thereof,  does 
not  warrant  the  court  in  considering  "  that  no  contract  exists." 
There  was  a  contract,  as  the  evidence  shows ;  and  what  the  con- 
tract is  the  court  should  find.  The  court  finds  that  the  agreement 
in  the  writing  is  not  the  agreement  of  the  parties ;  then  the  court 
should  find  what  the  agreement  is,  and  reform  the  contract  to  be 
as  the  parties  made  it.  If  the  mistake  was  not  bilateral,  bnt  was 
unilateral  and  fraudulent  as  to  the  other,  the  contract  may  be 
reformed. 

"  The  case  for  rectification  is  strengthened  when  it  is  made  to 
appear  that  the  paiiiy  against  whom  the  relief  is  asked,  after  agree- 
ing to  the  omitted  terms,  was  cognizant  of  their  subsequent  omis- 
sion from  the  document  as  engrossed,  and  was  also  cognizant  of  the 
fact  that  the  other  party  was  ignorant  of  the  omission."  Wliar. 
Cont.  §  206.  '^But  mistake  on  the  one  side  and  fraud  on  the 
other  will  authorize  a  reformation."    Willis  v,  Yates,  44  N.  Y.  525. 

We  think  the  evidence  tends  to  show  that  both  parties  agreed  to 
the  contract  as  claimed  by  Steinfeld,  and  that  it  would  justify  the 
court  in  ordering  the  contract  to  be  so  reformed.  When  the  con- 
tract is  reformed,  the  court  should  grant  a  specific  enforcement  of 
it,  if  that  can  be  done ;  but  if  it  cannot  be  so  enforced,  there  should 


264       COLUMBUS  AND  TOLEDO  S.  S.  OO.  t).  STEOrFELD. 

be  given  adeqoate  compenfiation  for  damages  for  its  non-perfonn- 
ance. 

In  the  same  action  a  written  instmment  may  be  reformed  and 
relief  granted  on  the  contract  as  reformed.  Wnite  v.  Denman,  1 
Ohio  St.  110 ;  Davenport  v.  Sovil,  6  Ohio  St.  459 ;  Insurance  Co. 
V.  Williams,  39  Ohio  St.  584. 

"  A  party  may  prove,  by  parol,  a  mistake  in  a  written  agreement, 
and  have  it  rectified  and  then  specifically  enforced."  Wat  Sp.  Per. 
of  C.  §  254. 

Therefore — 1.  In  an  action  to  reform  a  contract,  and  for  relief 
thereunder  after  the  same  is  reformed,  the  court  may  specificiiUj 
enforce  the  same  when  that  may  be  done,  or  may  give  adequate 
compensiition  for  its  n  on -performance. 

2.  On  trial  of  an  action  to  reform  a  written  substitnted  contract 
for  fraud  or  mistake,  and  to  enforce  the  same  when  reformed,  or  if 
the  same  could  not  be  reformed  then  to  rescind  the  written  contract, 
there  may  be  given  in  evidence  the  original  writing  made  by  the 
same  parties  upon  the  subject-matter  in  dispute,  and  also  tlie  snb- 
sequent  acts  done  or  procured  to  be  done  by  the  party  charged 
with  the  fraud  and  which  tend  to  prove  the  fraud  or  mistake. 

3.  On  such  a  trial  the  court  may  find  that  the  written  contract 
in  dispute  does  not  contain  the  true  agreement  of  the  parties;  but 
if  the  party  complaining  neither  pays  back  nor  offers  to  return  the 
money  received  oy  him  under  the  contract,  it  is  error  to  order  the 
contract  to  be  set  aside  and  held  for  naught. 

4.  On  such  a  trial,  where  the  court  finds  the  written  contract  is 
not  the  time  contract,  and  that  the  complainant  holds  the  money  he 
obtained  under  the  contract  without  offering  to  return  it,  it  is  error 
to  hold  ^'that  no  contract  exists  nor  has  existed  between  the 
parties ;"  but  the  court  should  reform  the  contract  as  it  was  made, 
and  if  possible  enforce  the  true  contract ;  and  if  not  possible,  then 
it  should  give  adequate  compensation  in  damages. 

Judgment  reversed  and  case  remanded  for  further  proceedings. 

See  note  to  Shenandoah  ya7.e7  K.  R.  Co.  «.  Lewis,  12  Am.  &  £ng.  R  R. 
Cas.  808.  For  a  case  where  a  railroad  was  compelled  specifically  to  perform  « 
contract  to  build  an  arched  passage-way  under  its  tracl^  embankment,  see 
Storer  v.  Great  Western  R.  R.  Co.,  2  Toung  &  ColL  48. 
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(Advance  Clue,  U.  8.  O.  C,  8,  D.  New  Torh.    July  8,  1886.) 

Am  the  bill  in  this  case  discloses  a  separate  controversy  between  plaintiff 
and  the  remoying  defendant,  the  motion  to  remand  is  denied. 

Injunctions  to  restrain  breaches  of  negative  covenants  and  mandatory  in- 
junctions to  compel  the  observance  of  affirmative  covenants  are  granted  when 
the  threatened  breach  of  an  existing  contract  is  clearly  shown,  but  only  when 
the  recovery  of  damages  at  law  would  inadequately  redress  the  impending 
injury. 

Where  an  agreement  is  not  to  be  deemed  complete  until  certain  parties 
have  signed  it,  those  who  have  signed  it  cannot,  after  they  have  shown  by 
-acting  under  it  that  they  considered  it  complete,  although  not  signed  by  the 
others,  claim  that  it  is  not  binding  and  merely  inchoate. 

Equity  will  restrain  the  violation  of  covenants  by  injunction,  notwith- 
standing their  nature  is  such  that  specific  performance  would  not  be  decreed. 

Contract  between  plaintiff  and  defenaant  railroad  companies,  whereby 
they  agreed  to  establish  a  despatch  freight  line  for  their  mutual  benefit  and 
profit,  construed,  and  hdd  that  a  breach  thereof  should  be  enjoined. 

In  Equity. 

Joseph  A.  Chodte  and  ChaHes  Z.  Atterhury  for  plaintiff. 

B.  M.  Bristow  and  TT.  TT.  McFarlcmdAov  defendants. 

Wallace,  J. — This  suit  was  reunoved  from  the  supreme  court 
of  this  State  to  this  court  upon  the  petition  of  the  New  York,  Lake 
Erie  &  Western  R.  R.  Co.  The  plaintiff  moves  to  remand,  and 
the  motion  presents  the  single  question  whether  there  is  a  contro- 
versy in  the  sait  which  is  wholly  between  the  removing  defendant 
and  the  plaintiff,  and  which  can  be  fully  determined  as  between 
them.  The  bill  of  complaint  is  filed  to  restrain  the  defendants 
from  violating  the  conditions  of  several  contracts  entered  into  be- 
tween the  parties,  and  for  an  accounting  for  moneys  due  to  the 
plaintiff,  and  for  damages.  One  cause  of  action  against  the  de- 
fendants is  founded  upon  the  alleged  breach  of  the  second  clause 
of  the  agreement.  Exhibit  A,  annexed  to  the  bill,  whereby  each 
defendant  covenants  to  make  good  any  deficiency  in  the  earnings 
of  the  plaintiff  necessary  to  pay  plaintiff's  interest  upon  its  issue  of 
mortgage  bonds  in  the  proportion  to  which  each  defendant  may  re- 
spectively receive  gross  earnings  accruing  from  its  trafiic  with  the 
plaintiff.  The  undertaking  thas  expressed  is  not  a  joint  one  on 
the  part  of  the  defendants,  but  is  several  and  distinct  bv  each,  and 
the  liability  of  each  is  measured  by  its  own  proportion  of  gross  earn- 
ings received  from  its  traffic  with  the  plaintiff.    Adriatic  Fire  Ins. 
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Co.  V,  Treadwell,  108  U.  S.  361.  There  is  nothing  in  the  agree- 
ment which  impliee  that  the  defendants  are  to  be  sureties  for  each 
Other,  or  answerable  for  each  other's  default. 

Although  a  joint  accounting  is  demanded,  the  liability  of  each 
coirrRovicBST  defendant  is  several,  and  the  complainant  cannot  con- 
ABLB.  *"*^*"  vert  a  controversy  which  is  wholly  between  itself  and 
each  of  the  two  defendants  into  one  between  itself  and  both  de- 
fendants by  treating  it  as  joint  in  the  prayer  for  relief.  It  is  only 
where  the  cause  of  action  is  founded  upon  a  joint  and  several  lia- 
bility that  a  plaintiff  may,  at  his  election,  proceed  against  both  de- 
fendants jointly  or  each  severally.  Boyd  v,  Gijl,  19  Fed.  Rep.  145 ; 
Louisville  &  N.  R.  R.  Co.  v,  Ide,  114  U.  S.  52.  The  removing 
defendant  and  the  plaintiff  are  the  only  indispensable  and  the  only 
proper  parties  to  the  suit,  so  far  as  it  is  founded  upon  the  breach 
of  the  second  clause  of  Exhibit  A.  The  bill  thus  discloses  a  sepa- 
rate controversy  between  the  plaintiff  and  the  removing  defendant, 
and  the  motion  to  remand  should  therefore  be  denied. 

The  defendants  move  to  dissolve  the  ex  parte  injunction  ob- 
tained by  the  plaintiff  in  the  State  court,  restraining  the  defend- 
ants from  diverting  the  traffic  of  the  Great  Westera  Despatch 
Freight  Line  from  tne  railroad  of  the  plaintiff,  and  from  diverting 
any  traffic  from  the  plaintiff's  road  which  it  is  entitled  to  receive 
under  various  agreements  set  out  in  the  complaint,  and  from,  re- 
taining and  appropriating  certain  moneys  of  plaintiff  to  which 
plaintiff  claims  to  be  entitled  under  various  provisions  of  the  agree- 
ment between  the  parties. 

It  cannot  be  seriously  contended  that  the  injunction  should  be 
permitted  to  stand  in  the  broad  fonn  in  which  it  was  granted.  So 
far  as  it  restrains  the  defendants  from  retaining  and  appropriating 
moneys  which  tliey  ought  to  pay  over  to  the  plaintiff,  it  should  be 
vacated,  because  the  plaintiff  has  an  adequate  common-law  remedy 
to  recover  these  sums.  Injunctions  to  restrain  breaches  of  nega- 
tive covenants,  and  mandatory  injunctions  to  compel  the  observ- 
ance of  affirmative  covenants,  are  granted  when  the  threatened 
breach  of  an  existing  contract  is  clearly  shown,  but  only  when  the 
recovery  of  damages  at  law  would  inadequately  redress  tlie  impend- 
ing injury.  So  far  as  the  injunction  restrains  the  diversion  of 
traffic  from  the  plaintiff,  the  plaintiff's  case  rests  upon  the  breach 
of  two  distinct  contracts.  The  firet  is  a  contract  between  the  par- 
ties by  which,  in  consideration  of  the  mutual  stipulations  to  be  kept 
and  performed  by  each,  they  agreed  that  so  much  of  the  railroad 
of  the  defendant  the  New  York,  Lake  Erie  &  Western  R.  R.  Co. 
as  extended  from  the  city  of  New  York  to  Salamanca,  and  so  much 
of  the  railroad  of  the  defendant  the  New  York,  Pennsylvania  & 
Terms  of  btip.  Oliio  R.  R.  Co.  as  extended  from  Salamanca  to  Marion, 
THROUGH  UKK.  Oliio,  shouW  form,  with  the  railroad  of  the  plaintiff 
extending  from  Marion  to  Chicago,  and  then  under  construction,  a 
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tlirongh-line  for  traffic,  both  freight  and  passenger,  between  New 
York  and  Chicago.  In  that  agreement  the  plaintiff  covenanted  to 
forward  by  said  through-line  all  freight  and  passengers  which  it 
could  lawfully  control  to  all  points  reached  by  the  railroads  of  the 
defendant  and  their  respective  connections,  provided  the  same 
could  be  done  at  equal  rates  and  with  equal  facilities  of  any  other 
line  or  route. 

The  defendant  the  New  York,  Lake  Erie  <fe  Western  Co.  cov- 
enanted on  its  part,  so  far  as  it  could  lawfully  control  the  same, 
to  forward  by  the  way  of  the  railroads  of  the  New  York,  Penn- 
sylvania &  Ohio  Co.  and  of  the  plaintiff,  as  nearly  as  practica- 
ble, as  large  a  proportion  of  its  all-rail  business  destined  for  Chicago 
and  points  beyond  as  the  business  received  by  it  from  Chicago  and 
points  beyond,  over  the  railroad  of  the  plaintiff,  and  of  the  New 
York,  Pennsylvania  &  Ohio  Co.,  should  bear  to  the  whole 
amount  of  its  all-rail  business  from  Chicago  and  points  beyond. 
The  New  York,  Pennsylvania  &  Ohio  R.  R.  Co.  covenanted  on  its 
part  to  forward  by  the  railroad  of  the  plaintiff  as  large  a  propor- 
tion of  its  business  destined  for  Chicago  and  points  beyond,  orig- 
inating on  its  own  line,  as  the  amount  of  its  business  from  Chicago 
and  points  beyond,  coming  to  it  over  the  road  of  the  plaintiff, 
sliould  bear  to  the  whole  amount  of  the  business  coming  to  it  from 
Chicago  and  points  beyond,  and  destined  for  points  on  its  road  and 
its  connection.  It  was  further  provided  in  this  agreement  that 
through-rates  on  all  business  done  over  the  three  roads  should  be 
divided  between  them  proportionately  to  the  distance  carried  on 
their  said  roads,  respectively,  after  deducting  the  usual  terminal 
and  lightei*age  charges. 

The  bill  does  not  allege  in  specific  terms  the  breach  of  any  of  the 
covenants  in  this  agreement  on  the  part  of  the  defendants.  It 
avers  on  information  and  belief  that  the  defendants  *^  have  violated 
their  contracts  with  the  plaintiff  for  the  maintenance  oehkral  avb». 
and  support  of  the  through-line  between  New  York  OTromSr^Ka 
and  Chicago  by  the  diversion  of  traffic  therefrom,  and  aS^5otcS?o»?* 
by  other  acts  hostile  to  the  interests,  of  such  through-line ;"  but  in 
what  particulars  the  defendants  have  violated  their  contract  does 
not  appear.  By  a  reference  to  the  affidavits  accompanying  the  bill, 
it  appears  that  the  defendant  the  New  York,  Lake  Erie  &  West- 
ern Co.  has  collected  and  retained,  and  refuses  to  pay  over, 
moneys,  a  portion  of  which  belongs  to  the  plaintiff.  Clearly  the 
plaintiff  cannot  maintain  its  injunction  if  this  is  the  only  breach  of 
the  agreement  on  the  part  of  the  defendants.  The  general  aver- 
ment of  a  diversion  of  traffic,  when  none  of  the  circumstances  are 
shown,  is  a  mere  conclusion  of  law.  The  bill  would  be  bad  upon 
demurrer.  Dillon  v.  Barnard,  21  Wall.  430, 437.  More  than  this 
is  necessary  to  authorize  an  injunction.  Spooner  v.  McConnell,  1 
McLean,  337,  360 ;  Brooks  v.  O'Hara,  8  Feb.  Rep.  529. 
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Afiide  from  the  failure  to  allege  safflciently  a  breach  of  this  agree- 
ment, there  is  another  fatal  objection  to  the  plaintifi's  case,  so  far 
as  it  is  founded  upon  this  agreement.  By  the  terms  of  the  agree- 
ment the  defendants  were  to  forward  by  the  railroad  of  the  main- 
tiff  only  such  a  proportion  of  their  Chicago  traffic,  respectively,  as 
the  amount  they  should  respectively  receive  from  the  plaintiff  beare 
to  the  whole  amount  of  traffic  coming  to  the  defendant  from  Chic- 
ago and  points  beyond.  There  is  no  allegation  in  the  bill  that  the 
defendants  have  not  forwarded  to  the  plaintiff  the  requisite  propor- 
tion of  traffic  to  which  the  plaintiff  is  entitled  under  the  term^  of 
the  agreement.  If  they  have  forwarded  that  proportion,  the  plaintiff 
has  no  cause  of  complaint. 

The  plaintiff's  right  to  an  injunction  must  be  sustained,  if  it  can 
he  sustained  at  all,  upon  the  case  made  in  respect  to  the  second  agree- 
ment referi'ed  to.  By  that  agreement  the  plaintiff,  the  defendant 
•the  New  York,  Lake  Erie  &  Western  Co.,  and  several  other  rail- 
road companies,  undertook  to  form  a  co-operative  organization  for 
the  development  and  accommodation  of  connecting  througli-freight 
traffic  between  certain  western  and  eastern  points  and  districts  upon 
Aammr  or  reached  by  their  respective  roads  and  their  conuee- 
im.**  ""^  tions.  The  parties  agreed  to  establish  a  freight  line  to 
be  known  as  the  Great  Western  Despatch,  to  be  operate  via  Sala- 
manca, both  eastwardly  and  westwardly,  solely  upon  and  in  con- 
nection with  the  roads  of  the  several  railway  companies  that  were 
f>arties  to  the  agreement.  They  were  to  contribute  a  capital  or 
ine  fund  and  pay  expenses  in  proportion  to  their  earnings,  and 
were  to  contribute  cars  in  proportion  to  their  bnsiness.  Each  party 
agreed  to  give  the  Despatcli  line  as  favorable  rates,  time,  and  work- 
ing facilities  as  it  should  ^ive  to  other  freight  lines,  and  to  place  it 
•on  as  favorable  a  footing  m  every  respect  as  the  most  favoi-ed  lines 
operating  by  other  routes  or  roads  between  the  same  or  similar 
points.  \V"e8t-bound  rates  were  to  be  controlled  by  roads  east  of 
•Salamanca,  and  east-bound  rates  by  roads  west  of  Salamanca ;  and 
the  rates  were  to  be  maintained  as  high  as  those  of  other  competing 
lines.  The  line  wan  to  be  in  charge  of  a  general  manager,  selected 
by  the  companies,  who  was  to  have  control  of  its  agentig,  and  to 
whom  accounts  were  to  be  transmitted  by  the  sevei*al  companies, 
■and  who  was  to  adjust  and  pay  over  the  sums  accruing  to  each. 

The  agreement  is  silent  in  regard  to  the  manner  in  which  traffic 
is  to  be  secured  for  or  contributed  to  the  Despatch  line  by  the 
several  companies.  There  is  no  stipulation,  express  or  inferential, 
which  binds  either  of  them  to  give  traffic  or  business  to  the  De- 
spatch. The  provision  that  the  parties  shall  give  to  each  other 
facilities  equal  to  those  given  to  like  traffic  of  other  railway  lines 
negatives  the  inference  that  their  traffic  or  business  is  to  be  given 
exclusively  to  tlie  Despatch.  Manifestly  it  was  the  contemplation 
of  the  parties  to  this  agreement  that  their  mutual  interests  would 
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be  promoted  and  developed  by  this  co-operative  organization,  and 
that  considerations  of  profit  and  convenience  would  induce  each  to 
coutribute  its  full  share  of  tra£Sic.  The  bill  alleges  that  by  the 
terms  of  this  agreement  each  party  stipulated  to  give  to  the  line 
all  traffic  it  could  control,  intended  for  shipment  between  points. 
upon  the  lines  of  the  railroads,  parties  to  the  agreement.  This- 
averment  is  a  mere  conclusion  oi  the  pleader,  and  wholly  unwar- 
ranted by  the  agreement.  The  breach  assigned  is  in  part  predi- 
cated npon  this  unfounded  allegaition. 

It  is  alleged,  however,  and  the  affidavits  support  the  bill  in  this 
regard,  that  traffic  destined  for  transportation  over  the  Despatch 
line,  and  received  by  it,  has  been  continuously' diverted  by  the 
influence  and  intervention  of  the  defendant  the  New  AtERMBiiT  ahd. 
York,  Lake  Erie  &  Western  Co.  with  the  manager  of 
the  Despatch  line,  from  the  railroad  of  the  plaintiff  to 
lines  of  railroad  companies  not  parties  to  the  agreement. 
If  freight  is  delivered  to  the  defendants  for  transportation  by  the 
Despatch  line  to  Chicago,  or  to  intermediate  points  to  which,  by 
the   usual  course  of  business,  it  would  be  transported   over  the 
plaintifTs  railroad,  and  the  traffic  which  the  plaintiff  would  thereby 
receive  has  been  diverted  by  the  actions  of  the  defendants,  a  sub- 
stantial breach  of  the  agreement  on  the  part  of  the  defendants  has 
taken  place,  because  tue  agreement  expressly  provides  that  the 
freight  line  is  to  be  operated  solely  by  the  railway  companies 
parties  to  the  agreement.     The  plaintiff  is  entitled  to  receive  its 
due  proportion  of  the  traffic  which  it  would  thus  derive.     It  is  ap- 
parent, from  the  facts  stated  in  the  affidavit,  as  well  as  from  the 
character  of  the  agreement  itself,  that  it  would  be  difficult  and 
probably  impossible  to  determine  the  extent  of  the  pecuniary  loss 
which  the  plaintiff  may  sustain  by  this  divei*sion  of  traffic.     The 
defendants  insist  that  tne  plaintiff  has  violated  the  agreement  upon 
its  part ;  but  the  affidavits  do  not  sustain  this  assertion. 

The  defendants  rely  upon  two  legal  propositions  to  defeat  the 
right  of  the  plaintiff  to  an  injunction  restraining  this  diversion  of 
traffic :  First,  it  is  contended  that  the  agreement  for  the  organiza- 
tion and  maintenance  of  the  Despatch  line  is  not  valid,  because 
various  railroad  companies  who  were  named  in  the  agreement  as 

farties  to  it  did  not  sign  or  subsequently  come  in  under  its  terms, 
doubtless  an  agreement  which  is  not  to  be  deemed  complete  until 
other  signatures  should  be  attached  to  it  is  not  binding  upon  those 
who  have  signed  it.  But  here  the  parties  who  sign  have  placed 
their  own  interpretation  upon  the  agreement,  and  shown  by  their 
own  acts  in  maintaining  the  organization  and  transacting  the  busi- 
ness according  to  its  provisions  since  the  first  day  of  January,  1884, 
that  they  I'egarded  it  as  complete,  although  not  signed  by  the 
others.  It  is  quite  too  late  for  them  to  say  now  that  it  was  merely 
an  inchoate  affair.     Secondly,  it  is  contended  that  the  agreement 
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is  of  8iich  a  character  that  a  court  of  equity  will  not  attempt  to 
decree  its  specific  pei*formance,  and  therefore  an  injnnction  shonld 
not  be  granted  to  restrain  its  breach.  It  is  nrged  that  the  contract 
is  one  in  which  the  skill,  experience,  and  cultivated  judgment  of 
the  pai'ties  must  be  exercised,  in  order  to  confer  upon  either  of 
them  the  substantial  benefit  of  its  performance,  and  also  that  it 
would  I'equire  a  constant  supervision  and  intervention  on  the  part 
of  the  court,  during  the  five  years  of  the  life  of  the  contract,  to 
enforce  its  observance 

The  cases  Fallon  v.  Railroad  Co.,  1  Dill.  121 ;  Marble  Co.  v. 
Ripley,  10  Wall.  358  ;  Port  Clinton  R.  R.  Co.  v.  Cleveland  &  T. 
R.  R.  Co.,  13  St.  544;  and  Rosst?.  Union  Pac.  R.  R  Co.,  Woolw.  26, 
are  cited  as  adjudications  of  our  own  courts  in  point ;  and  the 
English  cases  Luinley  v.  Wagner,  1  De  G.,  M.  &  G.  604 ;  John- 
son  V.  Shrewsbury  &  B.  Ry.  Co.,  3  De  G.,  M.  &  6.  914 ;  Peto  v. 
Brighton  Ry.  Co.,  11  Wkly.  Rep.  874,  are  also  cited. 

In  many  cases  where  the  act  to  be  done  by  the  delinquent  party 
was  not  a  single  act,  to  compel  which  a  single  decree  of  the  court 
would  be  suflicient,  but  a  series  of  acts  which  would  call  for  the 
f  I'equent  interposition  of  the  court  during  a  protracted  period  of 
iMjuHcnovwiLL  time  by  successive  decrees  or  orders,  the  inconvenience 
Fu^nrT?  £  of  the  remedy  of  specific  performance  has  been  deemed 
MwoFAow.  g^  great  that  the  courts  have  refused  to  interfere,  and 
have  left  the  party  aggrieved  to  his  remedv  at  law.  So,  also,  when 
the  act  to  be  performed  depends  npon  the  skill,  experience,  and 
cultivated  judgment  of  the  person  who  has  obligated  himself  for 
its  performance,  courts  of  equity  will  not  undertake  to  coerce  a 
literal  and  perfunctory  performance  which  would  be  but  a  vain 
and  idle  act. 

It  is  one  thin^,  however,  to  stop  a  party  from  doing  that  which 
he  cannot  rightfully  do,  and  anotiier  to  undertake  to  compel  him 
to  do  an  act  involving  the  exercise  of  faculties  and  judgment  which 
are  peculiar  and  personal  to  himself ;  and  the  argument  from  in- 
convenience which  may  properly  be  invoked  when  the  court  is 
asked  to  decree  a  specific  pei^ormance  would,  if  it  should  be  con- 
trolling when  the  court  is  asked  to  restrain  the  doing  of  an  unlaw- 
ful act,  apply  to  al>  cases  in  which  the  corrective  power  by  injunc- 
tion is  exercised. 

In  the  case  of  Lumley  v.  Wagner  the  defendant  had  entered  into 
an  engagement  with  the  plaintiff  to  sing  at  his  theatre,  and  not  to 
sing  at  any  other  theatre ;  and  it  was  held  that  although  the  court 
would  have  been  unable  to  specifically  enforce  the  defendant's 
affirmative  covenant  to  sing,  it  could,  nevertheless,  restrain  a  viola- 
tion of  his  negative  covenant.  McCauU  v.  Braham,  16  Fed.  Rep. 
38,  is  a  similar  case.  In  Singer  Sewing-machine  Co.  r.  Union 
Button-hole  &  E.  Co.,  1  Holmes,  253,  the  court,  after  a  carefnl 
review  of  the  authorities,  held  that  an  injunction  may  be  granted 
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to  restrain  acts  in  violation  of  a  lawfnl  contract,  although  the  nature 
of  the  oontract  is  such  that  specific  performance  would  not  be  en- 
forced. Lowell,  J.,  said  :  '^  It  is  now  firmly  established  that  the  court 
will  often  interfere  by  injunction  when  it  cannot  decree  specific  per- 
formance." To  the  same  effect  is  W.  U.  Tel.  Co.  v.  Union  Pac. 
R.  R.  Co.,  3  Fed.  Rep.  423, 429  ;  Wells,  Fargo  &  Co.  v.  Oregon  Rj. 
&  N.  Co.,  16  Am.  &  Eng.  R.  R.  Cas.  71 ;  and  Wells,  Fargo  &  Co. 
V.  Northern  Pac.  R.  R.  Co.,  18  Am.  &  Eng.  R.  R.  Cas.  441. 

Wolverhampton  &  W.  Ry.  Co.  v.  London  &  N.  W.  Ry.  Co.,  L. 
R.  16  £q.  433,  is  a  case  quite  in  point,  where  the  defendant  was 
restrained  from  a  wrongful  diversion  of  traffic  on  the  plaintiff^s 
road.  The  agreement  between  the  two  companies  was  that  the 
defendant  should  work  the  plaintiff's  line,  and  during  the  continu- 
ance of  the  agreement  develop  and  accommodate  the  local  and 
through  trade  thereof,  and  carry  over  it  certain  specified  traffic. 
The  bill  was  filed  to  restrain  the  defendant  from  carrying  a  portion 
of  the  traffic  which  ought  to  have  passed  over  the  plaintiff's  line 
by  other  lines  of  the  defendant.  The  point  was  made  by  the  de- 
fendant, which  is  made  here,  that  the  court  could  not  undertake 
to  enforce  specific  performance  upon  such  a  contract,  because  it 
woald  require  a  series  of  orders,  and  a  general  supierintendence,  to 
enforce  the  performance,  which  could  not  conveniently  be  admin- 
istered by  a  court  of  justice ;  but  the  point  was  overruled  and  the 
injanction  granted. 

It  is  not  a  valid  objection  to  the  plaintiff's  right  to  an  injunction 
that  other  railroad  corporations,  parties  to  the  agreement,  are  not 
parties  to  this  controversy.  None  of  them  are  interested  in  the 
specific  controversy  now  before  the  court.  It  has  been  assumed 
by  the  plaintiff,  upon  the  argument  of  the  motion,  that  the  defend- 
ant the  New  York,  Pennsylvania  &  Ohio  R.  R.  Co.  was  a  party  to 
the  agreement.  It  appears,  however,  that  its  only  relation  to  the 
Great  Western  Despatch  line  is  that  of  lessor  to  the  defendant  the 
New  York,  Lake  Erie  &  Western  R.  R.  Co.,  and  all  acts  done  in 
violation  of  the  agreement  have  been  those  of  the  latter  company. 
The  order  of  the  court,  therefore,  is  that  the  injunction  be  vacated 
as  against  the  New  York,  Pennsylvania  &  Ohio  R.  R.  Co.,  and  as 
aj^inst  the  other  defendant  that  it  be  modified  in  accordance  with 
this  opinion. 

Specific  Performance — Injunction — Series  of  Acttt — The  distinction  taken 
in  this  case  between  compelliDg  the  specific  performance  of  a  contract  in- 
▼olving  the  performing  of  a  series  of  acts  or  continuous  acts,  and  granting  an 
injunction  to  restrain  the  commission  of  a  series  of  illegal  acts  in  violation 
of  a  contract,  is  well  taken,  and  is  conclusively  established  by  the  authori- 
ties. In  the  ifoUowing  cases  it  was  held  that  specific  performance  would  not 
be  decreed  on  the  ground  that,  the  contract  calling  for  the  performance  of 
a  series  of  acts,  a  court  of  equity  could  not  dispose  of  the  entire  cause  in  a 
single  order  or  decree,  but  would  have  to  interpose  at  every  step  and  virtu- 
ally superintend  the  execution  of  the  entire  contract.    Marble  Co.  v,  Ripley, 
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10  Wall.  868;  Port  Clinton  R.  R.  Co.  v.  Cleveland  &.  T.  R  R.  Co.,  18  Ohio 
St.  544;  RoTss  «.  Union  Pac.  R.  R  Co.,  Woolw.  (U.  8.  0.  Ct.)  26;  Lumley 
V.  Wagner,  1  De  G.  M.  &  G.  604;  Peto  f>.  Brighton  R  R  Co.,  11  Weekly 
Rep.  874 ;  Wolverhampton  &  W.  R.  R.  Co.  «.  London  &  N.  W.  R.  R  Co., 
L.  R  16  £q.  488;  South  Wales  R  R  Co.  «.  Wythes,  1  K.  <&  J.  186;  Munro. 
«. Wivenhoe  &  Brightlingsea  R  R  Co.,  4  De  G.  J.  &  S.  728 ;  Heathcote  «.  North 
Staffordshire  R  R  Co.,  20  L.  J.  N.  S.  Ch.  p.  82;  Waring  o.  Manchester,  etc, 
R.  R.  Co.,  7  Hare,  492;  Wheatley  v.  Westminster  Brymbo  Coal  Co.,  L.  R  J^ 
Eq.  588;  see  also  Pomeroy  on  Specific  Performance  of  Contracts,  §  812,  and 
numerous  cases  cited  in  the  note. 

Courts  of  Equity  will  not  Specifically  Enforce  Contracts  to  Construct 
Rail  road  Si-T- Among  the  above-cited  cases,  where  it  was  held  that  equity 
would  refuse  to  enforce  specific  performance  on  the  ground  that  a  decree  of 
specific  performance  would  entail  upon  the  court  the  duty  of  supervising  the 
performance  of  a  great  number  of  acts  involving  an  immense  amount  of 
labor  and  detail,  are  the  cases  relating  to  contracts  for  the  construction  of 
railroads.  It  has  been  uniformly  held  that  equity  will  not  enforce  specifi- 
cally contracts  for  the  construction  of  railroads,  and  for  the  reasons  above 
given.  One  of  the  earlier  English  cases  on  this  subject  was  South  Wales 
R  R  Co.  «.  Wythes,  1  K.  &  J.  186.  In  that  case  the  railway  company  sought 
to  have  a  contract  for  the  construction  of  a  branch  road  enforced  specifically 
against  the  contractors.  By  the  terms  of  the  contract  the  defenaants  con- 
tracted to  build  the  entire  branch  road  for  a  fixed  sum,  and  to  complete  the 
works  within  two  years  after  receiving  possession  of  the  requisite  land.  The 
court  held  that  equity  would  not  undertake  to  enforce  specific  performance 
of  such  a  contract.  The  opinion  of  the  court  was  delivered  by  Page- Wood, 
V.  C.  He  says:  **  So,  also,  in  Price  v.  The  Corporation  of  Penzance  the  cor- 
poration, by  virtue  of  a  contract  with  the  plaintiff,  had  obtaijied  possession 
of  his  land,  and  having  obtained  such  possession  had  neglected  to  construct 
a  market-place,  the  construction  of  which  had  formed  the  very  purpose  for 
which  he  had  sold  them  the  land.  It  is  true,  the  argument  of  inconvenience 
was  applicable  to  that  case ;  it  might  be  inconvenient  for  the  court  to  super- 
intena  the  building  of  the  market-place,  but  it  was  an  inconvenience  not  to 
be  put  in  comparison  with  the  enormous  inconvenience  which  would  attend 
the  operations  of  the  court  if  it  were  to  take  upon  itself,  as  between  con- 
tractors and  railway  companies,  the  making,  as  it  would  probably  have  to 
make,  half  the  railways  in  the  kingdom.''  Again,  further  on,  he  says:  *'  But 
this  court  could  hardly  bring  a  suit  of  this  description  to  a  termination ;  the  mo- 
tions would  have  to  be  incessant  for  committal,  or  otherwise,  for  non-per- 
formance of  the  different  orders  with  regard  to  the  making  of  a  particular 
bridge,  cutting,  or  other  work;  and,  again,  there  would  be  no  small  difficulty, 
on  the  ground  of  reciprocity,  in  enforcing  that  part  of  the  agreement  by 
which  the  plaintiffs  are  to  provide  the  land.  I  should  have  to  be  continually 
operating  on  the  plaintiffs  to  make  them  complete  the  purchases  and  put  the 
defendants  in  possession  of  the  land.'' 

Of  course,  if  the  courts  will  not  specifically  enforce  contracts  to  construct 
railroads  against  the  contractor,  it  follows  that  they  will  not  specifically  en- 
force such  contracts  in  favor  of  the  contractor  and  against  the  railroad  com- 
pany ;  since  it  is  well  settled  that  equity  will  not  enforce  performance  of  a 
contract  against  one  of  the  parties  unless  it  can  also  enforce  performance 
against  the  other  party  as  well.  In  the  following  cases  courts  of  equity  de- 
clined to  enforce  specifically  against  the  railroad  company  building  contracts 
unexecuted  on  both  sides:  Munro  v,  Wivenhoe,  etc.,  R.  R  Co.,  4  De  G.  J. 
&  S.  723;  Peto  v,  Brighton,  etc.,  R  R  Co.,  1  H.  &  M.  468;  Heathcote  «. 
N.  Staffordshire  Ry.  Co.,  20  L.  J.  N.  S.  Ch.  p.  82;  Waring  «.  Manchester,  etc., 
R  R  Co.,  7  Hare,  492;  Ross  v.  Union  Pacific  R.  R  Co.,  Woolw.  (U.  S.  C- 
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Ct.)  26.   See  also  Port  Clinton  R.  B.  Co.  e.  Cleveland  &  T.  B.  B.  Co.,  13  Ohio 
St.  544. 

So  impossible  is  it  for  courts  of  equity  to  undertake  to  enforce  specifically 
a  contract  to  construct  a  railroad  that  they  will  not  attempt  to  do  so  even  in 
cases  where  the  equities  are  strongly  in  favor  of  the  complainant,  and  the 
court  is  anxious  to  grant  him  aU  relief  in  its  power.  Thus,  in  Peto  v. 
Brighton,  etc,,  P  B.  Co.,  1  H.  &  M.  468,  Vice-Chancellor  Wood  says 
(commenting  on-  the  conduct  of  the  defendants):  **I  never  read  a 
more  discreditable  letter.  The  man  is  their  agent,  acting  under  their 
(defendants*)  written  authority,  and  yet  they  attempt  to  turn  round  on 
him  and  tell  him  that  he  had  been  informed  not  to  act,  which  is  entirely 
untrue.  ...  I  have  every  possible  inducement  to  afford  the  plaintiffs  as 
large  measure  of  relief  as  I  can  give  them  consistently  with  the  established 
principles  of  this  court,  but  I  feel  the  difficulties  to  be  quite  insuperable." 

Leading  /\mer{can  Cases  on  Speoific  Performance  of  Contracts  Involv- 
ing the  Performance  of  a  Series  of  Acts. — Perhaps  the  leading  American 
case  on  the  subject  is  Marble  Co.  e.  Bipley,  10  Wall.  889.  That  case  involved 
the  question  whether  the  court  would  decree  specific  performance  of  a  con- 
tract to  quarry  marble  from  a  certain  (quarry  and  deliver  it  in  blocks  of  cer- 
tain kinds  and  sizes  at  Bipley's  mills  in  quantities  sufficient  to  supply  the 
mills,  and  for  so  long  a  time  as  Bipley  might  want  it.  It  was  further  pro- 
vided that  Bipley  might  abandon  the  contract  at  anytime  on  giving  a  yearns 
notice,  and  that  in  case  the  marble  was  not  supplied  according  to  agreement, 
Bipley  might  enter  and  quarry  the  same  himself.  It  was  held  that  specific 
performance  of  this  contract  would  not  be  granted.  The  court  say  (p.  858) : 
**  Another  serious  objection  to  a  decree  for  a  specific  performance  is  found 
in  the  peculiar  character  of  the  contract  itself,  and  in  the  duties  which  it 
requires  of  the  owners  of  the  quarries.  The  duties  are  continuous.  They 
involve  skill,  personal  labor,  and  cultivated  judgment.  It  is,  in  effect,  a 
personal  contract  to  deliver  marble  of  certain  kinds,  and  in  blocks  of  a  kind 
that  the  court  is  incapable  of  determining  whether  they  accord  with  the  con- 
tract or  not.  The  agreement  being  for  a  perpetual  supply  of  marble,  no  de- 
cree the  court  can  make  will  end  the  controversy.  If  performance  be  de- 
creed the  case  must  remain  in  court  forever,  and  the  court,  to  the  end  of 
time,  may  be  called  upon  to  determine,  not  only  whether  the  prescribed  quan- 
tity of  marble  has  been  delivered,  but  whether  every  block  was  from  the 
right  place,  whether  it  was  sound,  whether  it  was  of  suitable  size  or  shape 
or  proportion.  ...  It  is  manifest  that  the  court  cannot  superintend  the  exe- 
cution of  such  a  decree.    It  is  quite  impracticable.'* 

Another  very  important  and  well-reasoned  case  is  that  of  Blanchard  v. 
Detroit,  etc.,  B.  B.  Co.,  81  Mich.  43.  In  that  case  the  plaintiff  had  deeded 
certain  land  to  the  defendant  railroad  company  for  a  right  of  way.  The 
consideration  clause  of  the  deed  stated  that  the  conveyance  was  made  '*  in 
consideration  of  five  hundred  dollars  and  the  covenami  to  buUd  a  depot  here-' 
inafter  mmtwmed,^'*  and  following  the  description  was  the  following  clause: 
*  *  But  this  conveyance  is  made  upon  the  exipre9s  condition  that  said  railroad 
company  shall  build,  erect,  and  maintain  a  depot  or  station-house  on  the 
land  herein  described,  suitable  for  the  convenience  of  the  public^  and  that  at 
least  one  train  each  way  shall  itop  at  tuch  depot  or  station  eoery  day  when 
trains  run  on  said  road,  and  that  freight  and  passengers  shall  "be  regtdarly 
taJcen  at  such  depot^^  The  railroad  company  took  possession  of  the  land  in 
question  and  constructed  their  road,  but  refused  to  build  the  depot  or  stop 
the  trains.  Plaintiff  sought  to  compel  them  to  do  so  by  a  bill  for  specific 
performance.  The  court  held  that  the  language  of  the  deed  amountea  to  a 
condition  subsequent,  and  not  to  a  covenant;  but  they  said,  further,  that 
even  if  the  language  of  the  deed  had  amounted  to  a  covenant,  the  court  could 
hot  have  specificiSly  enforced  such  a  covenant.    They  say:  "If  the  writing 
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embodies  any  promiMory  agreement  at  all,  it  is  that  when  and  so  long  as 
trains  run  on  the  ready  one  train  each  way  shall  eoery  day  stop  at  this  place, 
and  also  that  passengers  and  freight  shall  be  there  regvlarly  reooMd  and 
ducharged,'''^ 

**  Waiving  all  considerations  of  possible  future  action  by  the  goTemmeDt 
under  the  postal,  war,  police,  or  other  powers  inconsistent  with  any  partic- 
ular decree  which  might  now  be  made,  can  the  court  see  that  in  all  comioe 
time  these  requirements  are  carried  out  ?    Can  it  know  or  keep  infonned 
whether  trains  are  running,  and  what  accommodations  are  suitable  to  the 
public  interest  ?    Can  it  see  whether  the  proper  stoppages  are  made  each 
day?    Can  it  take  notice,  or  legitimately  ana  truly  ascertain  from  day  to 
day  what  amounts  to  regularity  in  the  receipt  and  discharge  of  passengen 
and  freight  ?    Can  it  have  the  means  of  deciding  at  all  times  whether  the 
due  regularity  is  obeerred  f    Can  it  superintend  and  supervise  the  bosinesi* 
and  cause  the  requirements  in  question  to  be  carried  out  ?    If  it  can,  and  if 
it  may  do  this  in  regard  to  one  station  on  the  road,  it  may  with  equal  pro- 
priety upon  a  like  showing  do  the  same  in  regard  to  all  stations  on  the  road, 
and  not  only  so,  but  in  regard  to  all  stations  on  all  the  present  and  future 
roads  in  the  State.*' 

Specific  Performance  of  Contracts  to  Aflbrd  Express  Facilities — Contracts 
between  Connecting  Linesi  etCi — An  instnA^tive  case  showing  the  unwilling- 
uess  of  courts  of  equity  to  undertake  to  enforce  specific  performance  when 
by  BO  doing  they  will  draw  upon  themselves  the  supervision  over  the  per- 
formance of  a  large  number  of  acts  and  a  large  amount  of  executive  detail 
labor  is  the  case  of  Powell  Duffeyn  Steam  Coal  Co.  v.  Taff  Vale  R.  R.  Ca, 
L.  R  9  Ch.  App.  881.     In  that  case  the  plaintiff  was  allowed  by  statute  tiie 
right  to  run  its  locomotives  over  defendants'  tracks,  and  sought,  by  bill  for 
injunction,  to  restrain  defendants  from  interfering  with  that  right    Tbe 
court  was  of  opinion  that  the  right  to  run  locomotives  over  defendants' 
tracks  could  not  be  exercised  with  safety  unless  all  signals  and  points  were 
used  and  managed  by  the  defendants'  own  servants — ^that  defendant  ongbt 
not  to  be  compelled  to  trust  its  points  and  signals  to  any  other  persons  thu 
its  own  pointsmen  and  its  own  signal-men.     The  court  then  refused  the  in- 
junction for  the  following  reasons:  **If,  therefore,  relief  is  given  to  the 
plaintiffs,  it  must  in  substance  involve  ordering  defendants  to  work  tlie 
points  and  signals.     But  it  is  not  the  practice  of  this  court  to  compel  by 
injunction  either  a  company  or  an  individual  to  do  a  continuous  act  which 
requires   the  continuous   employment   of   people.     The   court   will  in  a 
proper  case  restrain  a  man  from  singing  at  one  theatre,  but  it  will  not  under- 
take to  compel  him  to  sin?  at  another;  it  may  restrain  him  from  writiog 
a  book  for  one  publisher,  but  it  cannot  compel  him  to  write  a  book  for 
another.     Where  what  is  required  is  not  mereiy  to  restrain  a  party  from 
doing  an  act  of  wrong,  but  to  oblige  him  to  do  some  continuous  act  involf- 
ing  labor  and  care,  the  court  has  never  found  its  way  to  do  this  by  in  junc- 
tion.    Both  the  learned  vice-chancellors  say  that  in  all  their  experience  they 
have  known  such  an  injuction  granted.     My  experience  is  the  same.    I 
think,  therefore,  that  the  order  dismissing  the  bill  must  remain  affirmed. 
At  the  same  time,  it  is  to  be  observed  that  the  plaintiffs  come  here  to  enforre 
a  right  which  the  Act  of  Parliament  eives  them,  and  that  they  do  not  fail  od 
the  merits.  .  .  .  The  plaintiffs  fail  only  because  of  the  difficulty  in  the  way  of 
this  court  enforcing  such  a  right — a  difficulty  which  to  my  mind  is  insuper- 
able."   The  court  therefore  dismissed  the  bill  with  costs. 

A  very  interesting  class  of  cases  has  arisen  in  this  country  involving  the 
rights  of  express  companies  to  compel  railroad  companies  to  furnish  them 
facilities  for  carrying  on  their  business.  It  has  been  almost  uniformly  held: 
1.  That  railroads  are  not  authorized  to  carry  on  an  express  business;  %,  Thit 
they  must  furnish  facilities  to  companies  engaged  in  carrying  on  that  bu&i- 
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ness;  and  3.  That  they  must  furnish  equal  facilities  to  all  express  companies 
that  apply.  In  nearly  all  the  cases  that  have  come  up,  the  express  com- 
panies have  sought  by  bill  to  enjoin  the  railroad  companies  from  withdraw- 
ing facilities  theretofore  nan  ted  or  allowed,  and  in  all  such  cases  the  in- 
junction has  been  granted.  Southern  Express  Co.  «.  St.  Louis,  etc.,  R.  R 
Co.,  13  Repr.  353;  Dinsmore  «.  Nashville,  etc.,  R.  R.  Co.,  10  Cent.  L.  J. 
468;  Southern  Express  Co.  «.  Memphis,  etc.,  R  R.  Co.,  8  Fed.  Rep.  799; 
Wells,  Fargo  &  Co.  «.  Oregon  Ry.  &  Nav.  Co.,  8  Saw.  U.  8.  C.  Ct.  600; 
affirmed  on  appeal,  18  Fed.  Rep.  517;  Southern  Express  Co.  «.  St.  Louis, 
«tc.,  R.  R.  Co.,  10  Fed.  Rep.  210;  Fargo  o.  Redfield  et  oZ..  22  Fed.  Rep. 
373;  8.  c,  18  Am.  <&  Eng.  R.  R  Cas.  463  (see  note  appended  to  case).  In 
none  of  these  cases,  however,  is  the  point  as  to  specific  performance  of  a 
series  of  acts  passed  upon.  In  Southern  Express  Co.  v.  St.  Louis,  etc.,  R.  R. 
Co.,  10  Fed.  Rep.  210,  Miller,  J.,  says:  *^I  am  of  opinion  that  a  court  of 
equity  in  a  case  properly  made  out  has  the  authority  to  compel  the  railroad 
companies  to  carry  this  express  matter,  and  to  perform  the  duties  in  that  re- 
apect  which  I  have  already  indicated,  and  to  make  such  orders  and  decrees, 
and  to  enforce  them  by«the  ordinary  methods  in  use  necessary  to  that  end.'* 
Among  the  '*  duties''  referred  to  are  to  provide  special  cars,  allow  messen- 

5 era  to  ride  in  express  cars,  etc.  And  in  accordance  with  this  opinion  a 
ecree  was  entered  directing  defendant  to  afford  plaintiff  equal  facilities 
with  other  express  companies,  and  enjoining  the  defendant  from  interfering 
with  such  facilities  as  complainant  theretofore  enjoyed. 

It  would  seem  that  there  are  very  grave  difficulties  in  the  way  of  compel- 
ling railroad  companies  to  afford  express  facilities  to  express  companies  by  a 
decree  of  a  court  of  equity.  The  relation  between  express  companies  and 
railroad  companies  is  a  verv  complex  one,  and  the  nature  and  extent  of  the 
facilities  which  the  railroaa  should  furnish  are  matters  which  are  constantly 
changing  with  the  fluctuations  of  business,  with  the  advancing  civilization 
of  the  people,  the  development  of  the  country,  etc.  To  compel  a  railroad  to 
furnish  facilities  to  an  express  company  is  to  compel  it  to  do  a  series  of 
affirmative  acts — to  furnish  special  cars  or  parts  of  cars,  and  to  furnish  them 
on  certain  trains  or  on  all  trains,  etc.  If  a  court  of  equity  once  undertakes 
to  interfere  between  an  express  company  and  the  railroad,  it  is  hard  to  see 
at  what  point  it  can  stop  short  of  taking  upon  itself  a  supervision  over  all  the 
relations  between  the  express  company  and  the  railroad  as  long  as  such  re- 
lations shall  exist,  which  would  practically  amount  to  its  undertaking  to 
run  an  express  business  on  its  own  account.  It  may  be  argued  that  where 
the  express  company  has  heretofore  been  afforded  facilities,  and  the  railroad 
threatens  to  withdraw  them,  complete  relief  may  be  granted  by  simply  en- 
joining such  withdrawal.  But  it  is  doubtful  if  complete  relief,  or  indeed 
any  aoequate  measure  of  relief,  could  often  be  secured  in  that  way  for  the 
reasons  above  indicated — that  the  nature  and  extent  of  facilities,  and  what  is 
a  just  compensation  to  be  paid  for  them,  are  matters  which  are  constantly 
changing;  that  what  are  reasonable  facilities  and  a  reasonable  compensation 
for  them  to-day  may  not  be  so  next  month.  In  short,  to  attempt  to  give  re- 
lief by  injunction  would  in  the  end  involve  the  court  in  the  same  difficulties 
as  if  it  attempted  to  afford  relief  by  mandatory  decree. 

It  must,  however,  be  admitted,  that  the  rule  that  equity  will  not  specifi- 
cally enforce  the  performance  of  a  series  of  acts  is  not  an  absolute  one  ;  that 
in  some  cases  equity  will  enforce  the  performance  of  a  series  of  acts  or  of 
continuous  acts.  Thus,  a  court  of  equity  has  specifically  enforced  a  contract 
to  build  a  market-place.  Price  v.  Corporation  of  Penzance,  4  Hare,  506.  So 
it  has  compelled  specific  performance  of  a  contract  to  build  an  arched  pas- 
sage-way under  a  railway  embankment.  Storer  «.  Great  Western  R.  R.  Co., 
8  Railw.  Cas.  106.  On  the  other  hand,  we  have  seen  that  a  court  of  equity 
will  not  compel  specific  performance  of  a  contract  to  build  a  railroad.     The 
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reason  for  the  diBtinction  seenu  to  lie,  not  in  a  difference  in  kind  in  the  con- 
tracts, for  both  require  the  performance  of  a  series  of  acts,  but  in  a  difference 
in  degree.  In  enforcing  specifically  the  building  of  a  market- place,  the  oout 
enforces  the  performance  of  a  series  of  acts,  it  is  true;  but  the  series  is  a  goi&- 
paratively  short  one,  and  hence  the  supervision  of  the  performance  will  not 
involve  any  great  burden  or  charge  upon  the  court;  while  in  the  case  of  & 
contract  to  construct  a  railroad  the  number  of  acts  to  be  performed  is  Yerr 
great,  and  the  supervision  of  the  performance  would  involve  a  very  greet 
burden  upon  the  court.  Exactly  where  the  line  is  to  be  drawn  where  the 
court  will  refuse  to  enforce  specific  performance  in  such  esses  is  a  matter  of 
judicial  discretion.  Hence  it  is,  perhaps,  too  strong  to  say  that  in  no  case 
should  a  court  of  equity  undertake  to  compel  a  railroad  to  furnish  facilities 
to  an  express  company.  It  may,  however,  well  be  doubted  whether  it  should 
undertake  to  do  so  except  in  cases  where  the  relation  between  the  two  parlies 
is  an  extremely  simple  one.  It  would  seem  that  in  ordinary  cases  a  court  of 
equity  was  unsuited  to  settle  disputes  in  these  classes  of  cases,  and  that 
special  tribunals  should  be  created  to  take  cognizance  of  them. 

Specific  Performance  of  Negative  Contracts  by  lr\]unction.~It  is  well  set- 
tled that  equity  will  specifically  enforce  negative  contracts;  that  is,  contracts 
where  one  of  the  parties  contracts  that  he  will  not  do  some  act  or  acts  of  a 
certain  kind  or  class.  Pomeroy  Specific  Performance,  |  t^.  The  leading 
case  on  this  subject  is  Lumley  e.  Wagner,  1  De  O.  M.  &  G.  604.  In  that  case 
the  defendant,  an  opera-singer,  contracted  with  plaintiff  to  sing  at  his  theatre 
and  not  to  sing  at  any  other  theatre  during  the  term  of  the  engagement. 
The  court,  conceding  that  it  could  not  enforce  the  afiirmative  stipulation, 
granted  an  injunction  restraining  the  defendant  from  singing  elsewhere 
than  at  the  plaintiff^s  opera-house.  T|ie  rule  has  since  been  extended  to 
cases  in  which  the  contract  contained  no  express  negative  stipulation,  and  it 
is  now  settled  that  such  an  express  negative  is  not  a  prerequisite  to  the  exer- 
cise of  the  jurisdiction,  provided  the  negative  stipulation  enforced  is  neces- 
sarily implied  from  the  express  stipulations  of  the  contract.  Pomeroy  Specific 
Perf.  $  24,  and  cases  cited.  For  a  similar  case  to  Lumley  v.  Wagner,  see 
M'CauU  e.  Braham,  16  Fed.  Rep.  87. 

Wherever  such  a  negative  stipulation  exists,  whether  express  or  implied,  it 
may  be  specifically  enforced  by  an  injunction,  even  though  the  stipolation 
may  be  to  refrain  from  doing  a  series  or  class  of  acts.  It  is  conceived  that 
the  contract  in  the  principal  case  between  the  companies  that  freight  should 
be  forwarded  over  the  lines  of  the  contracting  roads  necessarily  implied  a  con- 
tract on  the  part  of  each  road  not  to  divert  trafSc.  This  negative  contract, 
it  was  held,  could  be  enforced  specifically  by  injunction.  A  case  similar 
in  principle  to  the  principal  case  is  that  of  Wolverhampton,  etc.,  R.  Co.f- 
London  &  N.  W.  R.  Co..  L.  R.  16  Eq.  433.  In  that  case  defendant  had  taken 
a  lease  of  plaintiffs  line  of  road  and  had  contracted  to  carry  certain  traffic 
over  it,  and  the  court  granted  an  injunction  restraining  defendant  from 
diverting  such  traffic,  apparently  implying  a  negative  stipulation  not  to 
divert  from  the  affirmative  stipulation  to  carry  the  traffic  over  plaintiff's  line 
of  road. 

A  somewhat  similar  case  is  Lathrop  et  al.  v.  Junction  R.  Co.  etoL  In  that 
case  the  Junction  road  was  built  for  the  purpose  of  uniting  three  other  rail- 
roads, which  were  the  principal  owners  of  its  stock.  One  of  these  thrfc 
roads  allowed  a  portion  of  the  uniting  road  to  be  located  over  its  propertt, 
and  built  that  portion  at  its  own  expense.  Subsequently  it  refused  to  ailov 
the  uniting  road  to  transport  freight  and  passengers  thereon.  It  was  held 
that  an  injunction  would  oe  granted  prohibiting  the  company  owning  such 
portion  from  interfering  with  the  transportation  of  traffic  over  it  Lat£rops- 
Junction  R.  Co.,  4  Fed.  Rep.  41. 

In  Singer  Co.  v.  Union  Co.  the  defendant  company,  which  was  engag<0d  is 
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the  manufacture  of  button-hole  machines,  made  a  contract  with  the  Singer 
Co.,  who  were  manufacturers  of  sewing-machines,  by  which  the  Singer  Co. 
were  made  sole  agents  for  the  sale  of  the  button-hole  machine,  except  in 
France  and  in  the  city  of  Boston,  and  by  which  defendant,  the  Union  Co., 
were  to  furnish  plaintiffs,  the  Singer  Co.,  with  button-hole  machines,  as  called 
for,  up  to  the  capacity  of  the  factory.  The  plaintiffs  filed  a  bill  to  compel 
specific  performance  of  this  contract  and  to  eujoin  the  manufacture  and  sale 
of  the  machines,  except  in  conformity  with  the  contract.  The  court  con- 
•ceded  that  the  affirmative  contract  could  not  be  enforced,  but  granted  the 
injunction  prayed  for.  This  decision  seems  undoubtedly  correct,  for  the  rea- 
son that  the  contract  to  make  plaintiffs  sole  agents  for  the  sale  of  the 
machines  necessarily  implied  a  contract  not  to  sell  to  any  one  else,  which  was 
specifically  enforceable  by  injunction.  The  court  say,  as  to  the  propriety  of 
granting  an  injunction  in  cases  of  this  kind,  '*If  the  case  is  one  in  which 
the  negatiTe  remedy  of  injunction  will  do  substantial  justice  between  the 
partly  by  obliging  the  defendant  either  to  carry  out  his  contract  or  lose  all 
benefit  of  the  breach,  and  the  remedy  at  law  is  inadequate,  and  there  is  no 
reason  of  policy  against  it,  the  court  will  interfere  to  restrain  conduct  which 
is  contrary  to  the  contract,  although  it  may  be  unable  to  enforce  a  specific 
performance  of  it.''   Singer  Co.  o.  Union  Co.  1  Holmes  (U.  8.  C.  Ct.),  258,  258. 

It  is  thought  that  this  lan^age  goes  too  far.  It  is  thought  that  a  court  of 
equity  will  not  attempt,  by  injunction,  to  coerce  parties  into  the  perform- 
ance of  contracts  which  the  court  cannot  compel  them  to  perform  spe'cifi- 
<cally;  that  it  will  not  attempt  to  do  by  indirection  what  it  cannot  do 
directly. 

It  must,  however,  be  admitted  that  in  the  case  of  Western  Union  Tel.  Co. 
t.  Union  Pacific  R.  R.  Co.,  McCrary,  J.,  did  hold  that  an  injunction  would  be 
granted  to  restrain  a  defendant  from  receding  from  and  stopping  work  on  a 
construction  contract  which  the  court  held  that  it  could  not  specifically 
enforce.  Western  Union  Tel.  Co.  c.  Union  Pacific  R.  R.  Co.,  8  Fed.  Rep. 
423-429.  But  it  is  thought  that  the  better  reason  (see  remarks  on  injunc- 
tion to  restrain  withdrawal  of  express  facilities)  and  authority  (see  Co  well  & 
Daffryn  Steam  Coal  Co.  v,  Taff  Vale  R.  R.  Co.,  L.  R.  9  Ch.  App.  881,  quoted 
above;  see  also  Fallon  v,  ^ssouri  &  Mississippi  R.  R.  Co.,  1  Dill.  (U.  S.  C.  Ct.) 
121),  sustain  the  view  above  set  forth,  and  that  an  injunction  will  only  be 
granted  in  case  of  negative  stipulations  which  can  be  completely  enforced 
thereby. 


COFPEB 
V. 

Louisville,  Evanbvillb  akd  St.  Loins  B.  R.  Oo. 

(Adwxnee  Oase,  Indiaria.     October  17,  1886.) 

Where  the  master  delegates  duties  which  the  law  imposes  on  him  to  an 
agent,  the  latter,  whatever  may  be  his  rank,  in  performing  such  duties,  acts 
as  the  master,  and  if  a  servant  of  the  common  master  is  injured  by  the  negli- 
gence of  the  a^nt  in  performing  such  duties,  the  master  is  liable. 

For  the  negligence  of  a  foreman  or  other  like  agent  the  master  is  not  liable 
to  a  fellow-servant  engaged  in  the  same  general  service,  except  where  the 
duties  of  the  master  have  been  delegated  to  the  foreman. 
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A  serraQt  of  a  railroad  company  engaged  in  constnicting  and  repairing 
tunnels  on  the  line  of  its  road  is  a  fellow-servant  of  the  engineer  in  diaige 
of  the  train  which  conveys  him  to  and  from  his  work. 

Appeal  from  Floyd  circuit  court. 

K  Staff  and  Ferris^  Spencer  dk  Ferris  for  appellant 

Adams  <b  Michener  for  appellee. 

Elliott,  J. — ^The  material  allegations  of  the  appellant's  com- 
plaint are  these :  "  Prior  to  the  seventh  day  of  February,  1883,  the 
plaintiff,  being  a  laborer,  entered  into  the  service  of  the  defendant 
factb.  to  work  and  assist  at  removing  loose  and  projecting 

pieces  of  stone  from  the  side  and  roof  of  a  tunnel,  and  to  place  in 
the  tunnel  timbers  and  frames  for  bracing  and  suppoiljng  the  sides 
and  roof  thereof,  in  the  doing  of  all  of  which  the  plaintiff  acted 
under  the  command  and  directions  of  one  James  O'Hara,  who  was 
the  person  appointed  by  the  defendant  as  the  general  superintend- 
ent of  the  said  work  and  the  laborers  engaged  therein.  On  the  sev- 
enth day  of  February,  1883,  while  engaged  about  his  work  at  the  said 
tunnel,  he,  with  other  laborers,  was  directed  and  ordered  by  James 
O'Hara,  under  a  threat  of  discharge  if  he  disobeyed,  to  get  upon  a 
freight  train  of  the  defendants  and  ^o  to  another  tunnel,  near 
Georgetown,  to  work.  The  freight  ti-am  was  not  stopped  to  allow 
the  plaintiff  to  embark  thereon,  but  was  running  slowly,  so  that 

Elaintiff  might  safely  have  gone  upon  the  steps  and  into  the  car 
ut  for  the  negligence  and  carelessness  of  the  defendant's  servants 
who  were  in  charge  of  the  said  train.  James  O'Hara  directed  the 
plaintiff  to  get  upon  said  train  while  it  was  moving  slowly,  a6  afore- 
said, and  the  plaintiff,  in  obedience  to  said  order,  and  using  due  care 
to  prevent  accident  or  injury,  attempted  so  to  do,  and  for  that  pur- 
pose  he  took  hold  of  the  iron  rod  or  hand-rail  at  the  rear  end  of 
the  car  into  which  he  was  directed  to  go,  and  started  to  get  upon 
the  steps  of  said  car,  but  the  plaintiff  says  that  at  that  instant  the  en- 
gineer and  servants  of  the  defendant  in  charge  of  the  engine  which 
was  moving  said  car  along  the  track,  without  warning  the  plaintiff 
of  their  intention  so  to  do,  violently  forced  said  car  forward  with 
great  violence,  causing  the  same  to  violently  jerk  the  plaintiff,  by 
the  force  and  violence  of  which  his  hold  was  loosened  fix>m  tlie 
iron  rod,  and  he  was  thrown  under  the  car,  and  his  foot  run  over 
and  crushed." 

The  appellee  contends  that  the  trial  court  rightly  decided  that 
the  complaint  was  bad,  for  the  reason  that  it  appears  that  the 
injury  to  the  plaintiff  was  caused  by  the  negligence  of  a  fellow- 
servant.  The  appellant,  on  the  other  hand,  contends  that  the  rul- 
ing of  the  trial  court  was  wrong,  because  the  servants  of  the  ap- 
pellee whose  negligence  caused  the  injuiy  were  not  in  Uie  same 
general  line  of  employment. 
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• 

The  allegations  of  the  complaint  do  not  bring  the  case  within 
the  cases  holding  that  where  a  servant  is  transferred  by  command 
of  his  superior  to  a  line  of  service  different  from  that  tranbtee     of 
which  lie  undertook  when  he  entered  the  service  of  the  SSkb^biplot? 
master,  he  may  maintain  an  action  against  the  master  ""*^* 
for  injuries  received  while  enga^d  in  the  work  to  which  he  was 
transferred.     Such  decisions  as  tnose  in  Lalor  v.  Chicago,  etc.,  Co., 
52  111.  401 ;  Union  Pac.  R.  R  Co.  v.  Fort,  17  Wall.  553 ;  Chicago, 
etc.,  Co.  V.  Bayfield,  3Y  Mich.  205;  Hurst  v.  Chicago,  etc.,  R.  K. 
Co.,  49  Iowa,  76;  and  Mann  t;.  Oriental  Print  Works,  11  R.I.  152, 
do  not  in  any  event  rale  this  case,  and  we  need  not,  and  we  do  not, 
enter  upon  any  examination  of  the  doctrine  which  they  maintain. 
The  complaint  before  us  does  not  aver  that  the  appellant  engaged 
in  the  service  of  the' company  to  do  a  particular  work  or  pursue  a 
designated  line  of  service  from  which  he  was  wrongfully  trans- 
ferred.    It  does  not  appear  that  the  command  of  the  superintend- 
ent was  not  one  which  the  duties  of  the  appellant's  employment 
required   him   to  obey.     For  anything  that   appears,   the  com- 
mand   to  go  from  one  tunnel  to  another  was  one  which  the  super- 
intendent had  a  right  to  give,  and  to  which  the  engagement  of  the 
anpellant  required  him  to  yield  obedience.     It  is  true  that  the  com- 
plaint avers  that  the  command  of  the  superintendent  was  given 
under  a  threat  of  discharge,  but  this  is  by  no  means  equivalent  to 
averring  that  the  command  took  the  appellant  out  of  the  general 
line  of  his  employment,  or  that  it  was  one  to  which  he  was  not 
bound  to  submit  under  his  engagement  in  the  service  of  the  com- 
pany.    It  cannot  be  presumed  that  either  the  master  or  the  supe- 
rior agent  violated  a  duty  and  disregarded  the  rights  of  the  appel- 
lant.    A  plaintiff  who  founds  a  cause  of  action  upon  a  breach  of 
duty  must  state  such  facts  as  show  the  duty  and  its  violation. 

It  may  now  be  taken  as  settled  in  this  State  that  where  a  master 
delegates  duties  which  the  law  imposes  upon  him  to  an  dblkoation 
agent,  the  agent,  whatever  his  rank,  in  performing  >«^i«R*" 
these  duties,  acts  as  the  master.  Indiana  Oar  Co.  v.  Parker,  100 
Ind.  181,  and  authorities  cited ;  Atlas  Engine  Works  v,  Randall, 
Id.  293.  The  case  relied  on  by  the  appellant,  Ohio,  etc.,  Co.  v. 
Collarn,  73  Ind.  261,  rests  on  this  principle.  In  that  case  the  rail- 
road company  was  held  liable  on  the  ground  that  the  master  me- 
chanic whose  negligent  breach  of  duty  caused  the  injury  was  not  a 
fellow-servant,  but,  in  the  discharge  of  the  duties  cast  upon  him, 
was  acting  for  the  master,  and  stood  in  his  place.  The  complaint 
under  examination  does  not  state  facts  showing  that  the  superin- 
tendent, O'Hara,  acted  in  the  master's  place;  on  the  contrary,  it 
states  such  facts,  and  only  such  facts,  as  show  that  the  so-called 
superintendent  was  nothing  more  than  the  foreman  in  charge  of 
the  particular  work  in  which  the  appellant  was  employed. 
In  the  case  of  Indiana  Car  Co.  v.  rarker,  mpra,  a  great  number 
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of  cases  were  collected,  from  which  it  appears  that  the  rale  has 
been  long  and  firmlj  established  that  for  the  negligence  of  a  fore- 
man, or  other  like  agent,  the  master  is  not  liaUe  to  a  serTant 
ensued  in  the  same  general  service.  It  is  not  necessary  to  again 
review  the  cases,  or  investigate  the  subject,  for  the  mle  is  too  well 
established  to  be  now  shaken  that  a  foreman,  except  where  the  mas- 
ter's duties  are  delegated  to  him,  is  a  fellow-servant  with  those  under 
his  immediate  supervision,  and  that  for  the  negligence  of  a  fellow- 
servant  an  action  will  not  lie  against  the  common  master* 

The  case  is  that  of  a  servant  engaged  in  the  work  of  constmct- 
__  ins:  Aiid  repairing  tunnels  upon  the  line  of  the  railroad. 

Track- RKPAntKR       ^^  .    f  ^.     .  i  •  i      i     -  •    ji    i> 

AKD  KxoMBBR  sluq  rccciving  an  injury  while  being  caiTied  from  one 
point  to  another  upon  the  line  of  his  employer's  road. 
The  decisions  of  our  court  are  that  one  who  is  employed  to  do 
work  upon  the  track  of  a  railroad  is  a  co-servant  with  the 
engineer  and  others  in  charge  of  the  train  that  carries  him  to 
and  front  his  work.  Ohio  &  M.  R.  R.  Co.  v,  Tindall,  13  Ind. 
366;  Wilson  v.  Madison,  etc.,  Co.,  18  Ind.  226 ;  Slattery  v.  Toledo, 
etc.,  R.  R.  Co.,  23  Ind.  81 ;  Thayer  v.  St.  Louis,  etc.,  Co.,  22  Ind. 
26;  Ohio,  etc,  Co.  t>.  Hammersley,  28  Ind.  371;  Gormleyi?. 
Ohio,  etc.,  Co.,  72  Ind.  31.  It  is  not  possible  to  distinguish 
in  principle  between  the  cases  we  have  cited  and  the  pres- 
ent, for  it  cannot  make  any  difference  whether  the  servant 
was  employed  to  repair  tunnels,  relay  rails,  replace  ties,  or  spread 
gravel  in  oallasting  the  track ;  and  this  case  must  fall  within  the 
rule  declared  in  those  cases.  The  authorities  are  very  nnmerous  hi 
snpport  of  the  doctrine  maintained  by  our  decisions,  and  among 
the  cases  npon  this  subject  are :  O'Brien  v.  Boston,  etc.,  Co.,  19 
Reporter,  462 ;  Gillshannon  v.  Stony  Brook  R.  R.  Corp.,  10  Cash. 
228;  Russell  v.  Hudson  River  R.  K.  Co.,  17  N.  Y.  134;  Holden 
V.  Railroad  Co.,  129  Mass.  268 ;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.W; 
Roberts  v.  Railway  Co.,  22  N.  W.  Rep.  389 ;  Man ville  v.  Cleveland, 
etc.,  Co.,  11  Ohio  St.  417;  Keystone  Bridge  Co.  v.  Newberrv,  96 
Pa.  St.  246 ;  Vick  v.  New  York,  etc.,  R  R.  Co.,  95  N.  Y.  267  ;'6.  c, 

17  Am.  &  Eng.  R.  R.  Cas.  609 ;  Tliompson  v.  Cliicago,  etc,  Co., 

18  Fed.  Rep.  239 ;  Pennsylvania  R.  R.  Co.  v.  Wachter,  60  Md. 
396 ;  6.  c,  15  Am.  &  Eng.  R.  R.  Cas.  187 ;  Dallas  v.  Gulf,  etc,  Co., 
61  Texas,  196 ;  s.  c,  21  Am.  &  Eng.  R.  R.  Cas.  575 ;  Troughear  v. 
Lower  Vein  Coal  Co.,  62  Iowa,  578;  Brown  v.  Minneapolis,  etc, 
Co.,  31  Minn.  553;  s.  c,  15  Am.  &  Eng.  R.  R.  Cas.  333;  Hove 
V.  Chicago,  etc.,  Co.,  62  Wis.  525 ;  s.  c,  19  Am.  &  Eng.  R..R.  Cas. 
347 ;  Chicago,  etc.,  Co.  v.  Moranda,  93  111.  302 ;  Cunningham  v. 
International  R.  R.  Co.,  51  Tex.  503. 

The  doctrine  is  now  so  well  settled,  and  has  so  long  prevailed, 
that  we  cannot  depart  from  it,  although,  if  it  were  an  open  ques- 
tidn,  some  of  us  would  be  inclined  to  a  different  view. 

Our  conclusion  is  that  the  complaint  is  bad,  because  it  shows  that 
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the  negligence  which  caused  the  plaiirtifiPe  injuries  waB  that  of  a 
feIlow-servaiit«    Judgment  affirmed. 

See  note  to  Slater  9.  Jewett,  5  Am.  &  Eng.  R  R  Gas.  6d<(. 

Con'^ibutory  Negligence ^Brakeman. — u  an  injury  to  a  brakeman  on  a 
train  results  from  the  negligence  of  an  engineer,  conductor,  or  other  brake- 
man  on  the  train,  with  no  want  of  care  on  the  part  of  the  railway  company, 
the  party  injured  cannot  recover  damages  of  tne  railway  company.  Hous- 
ton, etc.,  R.  R  Co.  t>.  Gilmore,*  62  Tex.  891. 

Instruction  not  based  on  Evidence — Error. — A  charge  of  the  court  as  to 
the  duty  of  the  railway  company  in  the  selection  and  retention  of  its  em- 
ployees is,  in  a  suit  for  damages  caused  by  alleged  negligence  of  the  com- 
pany, erroneous  and  prejudicial  when  there  is  no  evidence  or  issue  as  to  that 
subject  before  the  court.    Houston,  etc.,  R  R  Co.  e.  Gilmore,*  62  Tex.  891. 


Atlajstta  and  Charlotte  Air  Line  B.  B.  Co. 

V. 

Rat. 

(70  Georgia  BeporU  674.) 

Although  a  juror  in  Georgia  may  have  served  four  weeks  during  a  term  of 
court  which  began  in  December,  yet  he  would  not  thereby  be  disqualified 
from  another  week  of  service  in  the  succeeding  year,  although  at  the  same 
term,  which  continued  into  the  new  year.  The  prohibition  is  against  service 
for  more  than  four  weeks  in  a  year,  which  means  a  calendar  year. 

On  the  trial  of  an  action  for  damages  by  an  employee  of  a  railroad  against 
the  company,  based  upon  the  insecure  fastening  01  a  stove  in  one  of  its  cars, 
resulting  in  damage  to  the  plaintiff,  it  was  not  error  against  the  defendant 
to  charge  that  it  was  not  liable  unless  it  *'  knew  or  should  have  had  reason 
to  know''  that  the  stove  was  in  an  unsafe  condition. 

If  it  was  the  duty  of  a  flagman  to  make  fires  in  the  stove  on  one  of  the  cars 
of  a  railroad  company,  whicn  he  did ;  and  if  there  was  a  defect  in  the  man- 
ner in  which  the  stove  was  fastened,  such  as  to  make  it  unsafe  to  build  a 
fire  therein  on  account  of  the  dangers  incident  to  railroad  travelling;  and 
this  was  such  an  open  and  patent  defect  as  he  could  have  easily  seen,  but  on 
account  of  his  own  negligence  he  carelessly  overlooked  it  and  failed  to  re- 
port it,  that  it  might  be  remedied,  then  he  was  guilty  of  contributing,  by  his 
own  negligence  and  carelessness,  to  the  injury  which  he  received,  and  was 
therefore  not  entitled  to  recover. 

A  flagman  on  a  railroad  whose  place  was  in  the  rear  car  when  in  motion, 
but  who  had  duties  which,  on  occasion,  might  call  him  to  other  parts  of  the 
train,  having  brought  suit  against  the  railroad  company  for  an  injury  re- 
ceived while  he  was  in  another  portion  of  the  train,  resulting  from  the  over- 
taming  of  a  stove  in  the  car  where  he  was,  it  was  necessary  for  him  to  show 
sffirmatively  that,  at  the  time  he  was  hurt,  his  duty  required  him  to  be  at 
the  place  where  the  injury  occurred. 

Refobted  in  the  decision. 

Henry  HiUier  and  L.  J,  Wirm  for  plaintiff  in  error. 

Hopicms  dk  Olenn  for  defendant. 
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Crawford,  J. — Samuel  0.  Ray,  the  defendant  in  error,  was  em- 
ployed as  a  flagman  by  the  Atlanta  &  Charlotte  Air  Line  K.  R. 
Co.  to  ran  on  its  passenger  train  from  Atlanta,  Greoi^ia,  to  Cbar- 
facw.  lotte,  iforth  Carolina,  and  back.     Whilst  so  employed 

and  engaged  in  its  service,  near  Gafiney  City,  Sontli  Carolina,  tiie 
train  ran  off,  and  the  car  in  which  he  was  riding  was  thrown  down 
an  embankment,  and  the  stove,  which  had  fire  in  it,  turned  over 
upon  him,  and  he  was  severely  injured. 

He  brought  this  suit  to  recover  damages  from  the  company,  be- 
cause of  its  negligence  and  carelessness  in  not  having  its  stove  in 
said  car  so  securely  fastened  as  to  have  prevented  the  injury  which 
he  received.  He  further  alleged  negli^nce  in  the  company  in 
that  it  had  a  schedule  for  the  train  which  was  too  fast  for  safety 
in  the  unsafe  condition  of  its  track,  and  that  it  was  also  otherwiee 
negligent.  The  case,  however,  was  tried  upon  the  first  ground 
only;  and,  saving  a  preliminary  question,  it  is  from  that  alone  the 
the  exceptions  spring  which  bring  it  up  to  this  court 

1.  The  preliminary  question  arose  in  the  selection  of  the  joiy  to 
coOTTMCT  OF  try  the  case.  The  defendant  challenged  one  A.  W. 
T1oul^snylol.  Hoffmau,  as  being  an  incompetent  juror,  u[>on  the 
ground  that  he  had  already  served  four  weeks  at  that  term  of  the 
court,  and  was  therefore  disqualified  under  section  3938  of  the 
Code,  which  declares  that  no  person  shall  be  allowed  to  serve  as  a 
travei-se  juror  longer  than  that  time  in  any  one  year. 

The  record  shows  that  the  juror  was  in  the  fifth  week  of  his 
service  at  that  term,  which  began  in  the  month  of  December  of  the 
preceding  year,  and  had  then  reached  into  the  month  of  Januarv 
of  the  succeeding  year.  The  judge  refused  to  sustain  the  challenge, 
and  allowed  the  juror  to  serve.  The  law  is  that  no  pei*son  shall  be 
compelled  to  serve  as  a  grand  or  petit  juror  more  than  four  weeks 
in  any  one  year.  Nor  shall  he  be  allowed  to  serve  as  a  petit  juror 
in  the  superior  courts,  or  as  sl  tales  jnror  in  any  criminal  case,  or  on 
any  jor^^  other  courts,  more  thai  four  weJke  in  any^  year. 
The  legislature,  in  passing  this  law,  intended  to  lighten  and  equal- 
ize the  burden  of  jury  duty  upon  the  citizens,  in  the  first  place, 
and  therefore  granted  this  exemption,  after  the  full  performance 
of  the  service  required.  In  the  next  place,  it  intended  to  exclude 
those  who  sought  such  service,  and  were  known  to  bench  and  bar 
as  "  professional  jurors,"  and  who,  from  constant  attendance  upon 
the  courts,  had  a  pretty  thorough  knowledge  of  the  important  cases 
to  be  tried,  and  whose  opinions,  inclinations,  and  prejudices  were 
not  unknown  to  others  who  had  business  and  duties  in,  the  court. 
Hence  this  act  was  passed,  declaring  that  they  should  not  be 
allowed  to  serve  longer  than  the  time  provided. 

It  is  true  that  this  is  a  statute  which  should  be  construed  liber- 
ally, so  that  the  evil  complained  of  might  be  suppressed,  and  the 
remedy  advanced.    But  tins  juror  was  only  in  the  first  week  of  his 
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service  for  the  year  when  he  was  challenged,  and,  as  section  4  of 
the  Code  requires  that,  whenever  the  word  year  is  used  in  the 
statutes,  it  shall  be  constmed  to  mean  calendar  year,  there  was  no 
error  in  allowing  the  juror  to  serve.  We  think,  however,  that  this 
law  shonld  be  strictly  and  energetically  enforced  by  the  judges  in 
not  allowing  persons  thus  disqualified  to  serve.  W  hilst  there  are 
many  men  of  good  character  and  honest  purpose  who  have  availed 
themselves  of  the  benefits  derived  from  this  service,  yet  it  may  be 
that  all  are  not  actuated  by  the  best  of  motives.  But,  whether  so 
or  not,  the  law  says  that  tney  shall  not  be  allowed  thus  to  serve, 
and  this  should  be  sufficient  for  the  courts. 

2.  The  case  went  to  trial  upon  the  merits,  and,  under  the  evi- 
dence and  instructions  of  the  court,  the  jury  found  for  the  plaintiff 
the  sum  of  $6500  for  his  damages.  The  defendant  made  a  motion 
for  a  new  trial,  because  of  the  errors  committed  by  the  court  in  the 
charge  given,  and  in  the  refusal  to  charge  certain  written  requests 
asked  for  by  his  counsel. 

Oat  of  tlie  many  questions  brought  up  by  the  record,  there  are 
hut  two  which  go  to  the  vitals  of  the  case  and  necessary  to  be  con- 
sidered here.  The  judge  below  narrowed  the  issues  to  be  tried  by 
the  jnry  to  the  question  of  negligence  in  the  defendant,  in-  not 
having  the  stove  so  securely  fastened  as  to  provide  against  such  ac- 
cidents as  were  incident  to  railroad  travelling ;  and  to  the  negligence 
of  the  plaintiff  in  being  away  from  his  post  of  duty  at  the  time  he 
was  injured. 

The  great  error  alleged  to  have  been  committed  by  the  judge  in 
his  charge  was  in  instructing  the  jury  that  '^  the  company  is  bound 
to  furnisn  safe  machinery,  equipments,  appointments,  and  every- 
thing of  that  sort  necessary  tor  the  running  of  trains ; 
and,  therefore,  I  charge  you  that,  in  regard  to  the  alle-  2S7 
gations  of  plaintiff  as  to  the  stove  not  being  securely 
fastened,  the  placing  of  that  stove  there  originally  was 
the  act  of  the  company,  and  not  the  act  of  the  servants,  and  hence, 
if  yon  believe  from  the  evidence  that  that  stove,  when  it  was  orig- 
inally put  there,  was  not  reasonably  safe  and  secure  to  provide 
against  accidents  that  were  usual  and  known  to  be  incident  to  trans- 
portation by  the  train,  that  the  company  would  be  liable  for  it,  pro- 
vided the  company  knew  or  should  have  had  reason  to  know  of 
the  condition  of  the  stove ;  and  it  is  a  question  for  you  to  sav 
whether  that  stove  originally  was  put  there  insecurely,  for  such 

fmrpoee ;  and  if  it  remained  so  up  to  the  time  of  this  accident,  you 
lave  a  right  to  hold  the  company  responsible  for  whatever  damage 
may  have  occurred  from  that  stove." 

Under  our  view  of  the  law,  we  are  of  opinion  that  the  judge  did 
not  err  against  the  defendant  in  charging  the  jury  that  it  was  not 
liable,  unless  it  "  knew  or  should  have  had  reason  to  know  "  that 
the  stove  was  in  an  unsafe  condition.     We  think  that  the  error 
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committed  in  tliis  connection  was  in  not  charging,  as  he  shonld 
Lave  done,  that  the  duty  of  the  defendant  was  to  properly  select 
and  superintend  its  operatives,  its  machinery,  appliances,  and 
appointments  of  every  sort  used  in  its  business.  That  it  was  a 
guarantor  that  all  reasonable  and  proper  care  had  been,  and  should 
be,  exercised  in  the  performance  of  those  duties,  and  its  liability 
should  be  limited  to  a  failure  to  meet  its  obligations  in  this  i^espect. 

3.  Another  error  which  we  think  was  committed  by  the  jndee, 
and  to  which  his  attention  was  called  by  the  16th  request  of  tlie 
DxjTTTOBvon  defendant,  was  that  if  it  was  the  duty  of  the  plaintiff 
sKFBcr  a  MA.  to  make  fires  in  that  stove,  and  he  did  so,  and  there  was 

a  defect  in  the  manner  in  which  it  was  fastened  such 
as  to  make  it  unsafe  to  fire  it  up  on  account  of  the  dangers  inci- 
dent to  railroad  tmvelling,  and  this  defect  was  open  and  patent,  sudi 
as  he  could  have  easily  seen,  and  yet,  on  account  of  his  own  negli- 
gence, he  carelessly  overlooked  it,  and  failed  to  report  it  that  it 
might  have  been  remedied,  then  he  was  guilty  of  contributing,  by 
his  own  negligence  and  carelessness,  to  the  injury  which  he  re- 
ceived, and  was  therefore  not  entitled  to  recover.  Cooley  on  Torts. 
663 ;  54  Ga.,  609  ;  66  lb.  133,  279  ;  29  Conn.  648 ;  81  Penn.  St. 
E.  366 ;  31  Mich.  429  ;  76  111.  106 ;  101  Mass.  50  ;  47  Miss.  404. 

4.  Again,  we  think  that,  under  the  decisions  of  tin's  and  the  conrts 
of  other  States,  the  judge  should  have  instructed  the  jury  that^  the 
plaintiff  being  an  employee  of  the  defendant,  before  he  was  entitled 
to  recover  it  was  necessary  for  him  to  have  shown  aifirmatively  that, 
at  the  time  he  was  hui1;,  his  duty  I'equired  him  to  be  at  the  place 
where  the  injury  occurred.  There  is  no  dispute,  as  we  gather  it  from 

„ the  record,  that  his  duties  were  those  of  a  fla£:inan,  and 

PLACB    WHKBB  tliat  whilst  thc  train  was  in  motion  his  place  nias  in  tbe 

rear  car,  that  he  might  discharge  the  duties  of  his  posi- 
tion. It  is,  however,  said  that  lie  had  other  duties  whidi,  on  occa- 
sion, might  call  him  to  other  parts  of  the  train.  If  this  be  admit- 
ted, then  we  have  the  fact  that  the  proper  place  for  the  plaintiff 
was  in  the  rear  car,  unless  special  duty  called  him  to  the  front;  and 
l>eing  hurt  in  that  part  of  the  car,  he  was  bound  to  show  that  he  was 
there  in  the  dischai*ge  of  such  special  duty.  His  own  testimoDj 
fails,  just  at  this  important  point,  to  show  any  occasion  at  that  time, 
the  cars  being  at  full  speed,  for  his  presence  near  this  stove.  Not 
only  this,  but  it  is  shown  that  ho  was  there  in  a  sitting  posture  ou 
the  arm  of  a  passenger  seat.  Even  if  he  had  duties  calling  him 
there,  he  should  have  attended  to  them,  and  returned  without  de-  • 
lay,  unless  he  chose  to  take  the  risk  of  an  accident  such  as  this  with- 
out the  liability  of  the  defendant  to  answer  therefor. 

If  the  fact  be  that  an  emergency  or  duty  required  his  presence 
in  dangerous  proximity  to  this  stove,  when,  without  sucn  emer- 
gency or  duty,  his  place,  as  he  swears  himself,  was  in  the  rear  car, 
then  he  should  show  affirmatively  the  facts  making  the  emergency 
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or  doty.  This  rule  was  clearly  laid  down  in  the  case  of  the  Cen- 
tral R.  R.  V.  Sears,  61  Ga.  279.  And  if  the  plaintiff,  by  reason  of 
the  shock  or  the  lapse  of  time,  has  lost  the  memory  which  would 
enable  him  to  establish  this  important  fact,  it  is  his  great  misfor- 
tune, but  the  law  cannot  bend  to  benefit  the  case  of  anj  suitor  by 
dispensing  with  the  rules  necessary  to  the  rendition  of  a  judgment 
in  his  favor.     56  Ga.  588. 

Wliilst  laying  down  the  legal  principles  governing  this  case,  itia 
to  be  remembered  that  all  tne  rules  of  procedure  m  the  trial  are 
such  as  are  prescribed  for  our  courts  in  the  ascertainment  of  facts. 
Hence,  whether  the  defendant  properly  selected  and  superintended 
its  operatives  and  agents,  its  machinery,  appliances,  and  appoint- 
ments of  every  sort  used  in  its  business;  and  whether  all  reasonable 
and  proper  care  had  been  exercised  in  the  performance  of  these 
daties,  so  as  to  meet  its  obligations ;  and  whether  the  plaintiff,  on 
his  part,  had  properly  discharged  his  duties  and  obligations  to  the 
defendant  by  obedience  to  its  orders,  or  there  was  any  omission  of 
duty  on  his  part  in  failing  to  notice  and  report  any  defect  in  the 
fastening  of  the  stove  which  may  have  been  open  and  patent,  are 
all  questions  of  negligence,  to  be  settled  by  the  jury  under  the  in- 
structions of  the  court,  and  to  be  gathered  not  only  from  the  testi- 
mony of  the  plaintiff  and  the  agents  of  the  defendant,  but  from 
all  the  facts  and  circumstances  of  the  case  as  shown  by  the  proof. 

Judgment  reversed. 

See  notes  to  Jackson  v.  Kaosae  Oity,  etc,  R.  R.  Co.,  16  Am.  Ss  Eng.  R.  R. 
Gas.  180;  Texas  Pacific  R.  R  Co.  e.  Kane,  Ibid.  223;  McQueen  v.  Central 
Branch,  etc.,  R.  R  Co.,  Ibid.  229;  Kitteringham  «.  Sioux  City  &  Pacific 
R  R  Co.,  18  Ibid.  19;  O'Rorke  v.  Union  Pacific  R  R  Co.,  Ibid.  22;  East 
Tennessee,  Va.  &  Ga.  R  R  Co.  v.  Duffield,  Ibid.  42. 

Master  and  Servant — Dangerous  Work  outside  of  Regular  Employment— 
Liability  of  Matter  for  Injury  to  Servant — Knowledge  of  Danger — The  in- 
testate, Mr.  English,  was  employed  as  a  car-repairer  by  the  defendant.  On 
the  day  of  the  accident  he  was  sent  by  his  foreman,  Mr.  Goodman,  to  go  to 
a  water*tank  and  repair  it.  That  water-tank  stood  upon  standards  11  or  12 
feet  in  height.  At  the  summit  of  these  standards,  and  at  the  base  of  the 
tank,  there  was  a  deck,  octagonal  in  shape,  encircling  the  bottom  of  the 
tank,  sloping  slightly  from  the  tank,  so  that  water  would  pass  off.  There 
was  some  little  dispute  as  to  the  amount  of  deflection,  perhaps  three  fourths 
of  an  inch  to  one  and  one  half  inches  to  the  foot.  The  deck  was  in  the 
narrowest  place  about  21  inches  wide,  and  at  the  octagonal  points  a  little 
wider  than  that, — about  30  inches.  The  work  to  be  done  required  the  work- 
man to  go  outside  the  tank  and  let  the  water  off,  and  then  get  inside  and 
fix  a  Talre,  which  was  done  by  replacing  a  bolt  and  screwing  on  a  nut.  The 
.water  was  taken  out  of  the  tank  by  four  holes,  closed  by  plugs, — ^two 
00  each  side.  They  were  reached  by  walking  around  on  this  narrow  deck. 
The  intestate  took  out  the  plugs  to  let  out  the  water,  and  went  to  dinner. 
He  returned  later  to  put  them  in,  and  walked  around  the  deck,  which  had 
become  slippery  with  ice,  fell,  and  was  killed.  He  took  no  precautions  to 
prevent  slipping.  Hsldy  evidence  of  contributory  negligence  on  his  part  and 
a  new  trial  ordered,  his  administrator  having  recovered  a  verdict  in  the  first 
trial 
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Where  a  master  commands  a  servant  to  go  outside  of  his  regular  employ- 
ment to  do  a  work  which  is  attended  with  special  danger,  and  the  serrant, 
in  response  to  the  specific  commands  of  his  master,  goes  and  does  the  work 
in  the  way  and  at  the  time  directed,  the  fact  that  the  servant  knew  it  was 
dangerous  does  not  exonerate  the  master  from  responsibility,  or  make  the 
servant  guilty  of  contributory  negligence,  unless  the  character  of  the  danger 
be  so  patent  and  so  extreme  that  no  one  but  a  foolhardy,  reckless  man  would 
attempt  it. 

Same — Contributory  Negligence — Discretion  as  to  Time  and  Manner  of 
Doing  WorlCi — Where  a  servant  has  equal  means  of  knowing  the  danger,  so 
that  the  master  and  servant  stand  equal  in  that  respect,  and  the  servant  is 
not  specifically  commanded  as  to  the  time  and  manner  in  which  the  work 
may  be  done,  but  is  told  to  do  a  particular  thin^,  and  has  such  diacretion 
that  he  can  have  some  control  over  the  means,  time,  and  manner  of  doing 
the  work,  then,  unless  he  does  it  in  a  way  and  with  the  means  which  will  be 
safest,  he  is  guilty  of  contributory  negligence.  English  e.  Chicago,  M.  &  8l 
P.  R.  R.  Co..  *U.  8.  C.  C,  Minnesota,  September,  1885.  See  Miller  e.  Union 
Pacific  R.  R.  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  614. 

Section  Hand — Injury  by  Freezing — Contributory  Negligence. — ^The  plain- 
tiff  being  employed  as  a  ** section  hand**  by  defendant,  with  anotiier 
**  section  hand,"  and  a  '^boss,'*  for  the  purpose  of  cleaning  snow  from  a 
portion  of  the  track  of  the  section  of  which  they  had  the  care,  went  apon  a 
hand  t^ar  about  three  miles,  in  order  to  begin  the  work  of  the  day.  The 
morning  was  excessively  cold ;  the  thermometer,  according  to  plaintiff's  tes- 
timony, being  37  deg.  below  zero.  Plaintiff  voluntarily  went  upon  the  car; 
that  is,  it  would  not  have  been  regarded  as  an  act  of  insubordination  had 
he  refused  to  go.  The  workmen  had  not  proceeded  more  than  half  the  way 
when  plaintiff  complained  that  his  feet  were  very  cold,  and  he  feared  they 
were  freezing,  and  expressed  a  wish  to  stop  the  car,  which  was  running  at 
about  12  miles  per  hour,  that  he  might  get  off  and  walk.  It  appears  that 
the  '^  boss  "  made  no  reply,  and  it  is  not  shown  that  he  hesxd  the  request. 
Soon  after  a  like  request  was  made,  to  which  the  ''boss"  made  an  evasive 
reply,  and  with  whicn  he  did  not  comply.  In  a  few  minutes,  not  exceeding 
10,  after  the  last  request,  the  car  was  stopped.  The  *'  boss  "  and  the  other 
man  went  into  a  *  Hank-house"  for  a  time,  where  some  shelter  was  af- 
forded from  the  extreme  cold.  The  plaintiff  remained  outside.  In  a  short 
time  the  three  proceeded  to  the  work  of  shovelling  snow  at  points  on  the 
track  beyond  the  place  at  which  they  had  stopped.  They  returned  to  the 
*  Hank-house"  about  2  o'clock,  and  took  their  dinner  at  4.  Plaintiff  then 
informed  the  **bos8"  that  his  feet  were  frozen,  and  that  he  desired  to  go 
home.  He  was  taken  home  upon  the  hand  car,  when  it  was  found  that  his 
feet  were  severely  frozen.  He  has  suffered  greatly  from  the  injury,  which  is 
permanent.  Held,  that  plaintiff  could  not  recover  because  he  could  have 
stopped  the  hand  car  without  insubordination,  and  should  have  done  so; 
that  the  *'  boss "  was  not  negligent  because  not  requested  with  sufiSdent 
urgency  to  let  plaintiff  attend  to  his  feet;  and  because  plaintiff  was  guilty 
of  contributory  negligence  in  not  going  to  a  **  tank-house,"  where  there  was 
a  fire.     Farmer  v.  Central  Iowa  R.  R.  Co.,  *Iowa,  October  7,  1885. 

Bralceman  setting  Switch  and  getting  on  Train  in  Motion  is  Negligent! — 
A  brakeman  in  tlie  employ  of  a  railroad  company  went  to  adjust  a  switch  in 
the  dark.  According  to  the  rules  of  the  company  he  should  have  immedi- 
ately gotten  upon  the  train  before  it  started,  and  report  that  the  switch  wss 
all  right.  He  failed,  however,  to  do  this,  but  waited  to  get  upon  the  trsin 
until  the  same  was  in  motion,  when,  in  endeavoring  to  do  so,  he  slipped, 
fell,  and  was  injured.  Hdd,  that  he  had  been  guilty  of  such  contributory 
negligence  as  to  preclude  a  right  to  recover  damages.  Chambers  e.  Western 
North  Carolina  R.  R.  Co.,*  North  Carolina,  18W.  See  Eelley  v.  Chicsgo, 
'yi.  &  St.  P.  R.  R.  Co.,  2  Am.  &  Eng.  R.  R.  Cas.  65. 
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KSABNS 
V. 

Ghioaoo,  Milwaxtkbb  akd  St.  Paul  B.  B.  Go. 

(Advance  Ccue,  Iowa.     July  22,  1886.) 

A  brakeman,  while  descending  from  a  car  on  a  moring  train  to  uncouple 
can,  was  struck  by  a  post  erected  by  the  station  agent  near  the  track  for  his 
own  use,  and  in  no  way  connected  with  the  operation  of  the  road.  Hdd^ 
that  the  brakeman,  having  no  knowledge  of  the  existence  of  the  post,  was 
not  negligent  in  not  looking  out  for  it  and  avoiding  striking  it,  but  that 
the  railroad  company  was  negligent  in  allowing  the  post  to  remain  in 
dangerous  proximity  to  the  track,  and  that  it  was  liable  for  the  injury 
caused  thereby. 

Appeal  from  Dallas  circuit  court. 

Action  to  recover  for  personal  injuries  sustained  by  plaintiff 
while  in  the  employment  of  defendant  as  a  brakeman.  There  was 
a  judgment  upon  a  verdict  for  plaintiff.     Defendant  appeals. 

Burton  Scmson  and  J.  O.  Davis  for  appellant,  Unicago,  M. 
&  St.  P.  R.  R.  Co. 

Cc^dell  <&  Shortly  for  appellee,  Oomelius  Eeams. 

Beck,  C.  J. — 1.  The  plaintiff,  while  in  the  employment  of  de- 
fendant, and  in  the  discharge  of  his  duty  as  a  brakeman  upon  a 
freight  train,  was  required  to  assist  in  moving  certain  cars  at  a 
way  station.   The  cars  to  be  moved  were  on  a  side-track  pacts. 

passing  along  the  platform  of  the  station-house,  which  was  situated 
between  the  main  track  and  this  side-track.  It  was  necessary  for 
plaintiff  to  accompany  the  engine  to  the  cars  intended  to  be  moved. 
He  rode  upon  one  of  the  cars  past  the  platform,  and  was  required 
to  descend  bv  the  ladder  for  the  purpose  of  uncoupling  the  cars, 
or  some  of  them,  and  while  in  this  act  he  was  struck  by  a  post 
fixed  in  the  platform  about  20  inches  from  the  car,  and  thereby 
sustained  the  injury  of  which  he  complains  in  this  action.  The 
l)ost,  with  others,  had  been  erected  by  the  station  agent  for  the 
purpose  of  supporting  a  clothes-line  used  by  his  family,  living  in  a 
part  of  the  station-house.  The  posts  were  in  no  way  connected 
with  the  use  of  the  railroad. 

2.  The  jury,  besides  a  general  verdict  for  plaintiff,  found  spe- 
cially that  plaintiff  rode  past  the  posts  just  before  he  was  injured ; 
that  he  could  not  have  seen  them  if  he  had  looked  in  the  proper 
direction ;  that  upon  again  passing  them,  when  he  was  injured,  he 
conld  not  have  seen  the  posts  in  the  exercise  of  ordinary  care ;  tliat 
ordinary  care  required  him,  while  riding  on  the  side  of  the  cai-s 
at  the  time  of  the  accident,  to  '*  keep  a  lookout "  in  the  direction 
he  was  riding,  and  that  he  did  look  in  that  direction  while  riding 
upon  the  side  of  the  cars. 
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3.  Connsel  for  defendant  first  insists  that  the  district  conrt  erred 
in  not  directing  the  jury  to  return  a  general  verdict  for  defendant. 
In  our  opinion,  the  special  findings  of  the  jury  are  not  so  wanting 
in  support  of  the  testimony  that  they  shonld  have  been  set  aside. 
The  jury  were  authorized  by  the  evidence  to  find  that  plaintiff  did 
not  know  of  the  existence  of  the  posts,  and  that  he  exercised  due 
lOD-  care  in  looking  in  the  direction  he  was  riding.     These 


rLn.  Look  posts  wcrc  in  no  manner  connected  with  the  use  of  the 
oScfc  **"'  roadj  and  plaintiff  was  not  required  to  direct  his  atten- 
tion to  the  discovery  of  dangers  caused  by  impediments  and 
structures  in  no  way  required  in  the  operations  of  the  road.  He 
was  authorized  to  presume  that  no  such  obstructions  were  in  his 
way,  and  he  cannot  be  charged  with  negligence  in  failing  to 
discover  tliem.  We  therefore  conclude  that  the  evidence  author- 
ized the  conclusion  that  plaintiff  was  not  chargeable  with  con- 
tributory negligence. 

4.  The  evidence  shows  negligence  of  defendant  in  permitting 
the  posts  to  be  erected.  They  were  not  useful  in  operating  the 
DANOEEOU8  OB-  rallroad  and  were  not  required  in  aid  thereof.  Kail- 
tSS,  not^JS^  ^'^^^  corporations  ought  not  to  be  permitted  to  add  to 
puAjicM.  ^i^Q  perils  of   their  employees  engaged  in   operating 

trains,  by  erecting  or  permitting  obstructions  which  are  not  con- 
nected with  the  use  of  their  roads.  The  ordinary  perils  of  this 
class  of  employees  ought  not  to  be  causelessly  increased.  We 
conclude  that  the  evidence  sufficiently  supported  the  general  and 
special  verdicts,  and  the  district  court  did  not  err  in  refusing  to 
direct  a  verdict  for  defendant,  and  ino  verruling  the  motion  for  a 
new  trial. 

4.  The  refusal  to  give  certain  instructions  is  assigned  for  error 
Counsel  attempt,  by  argument,  to  support  but  one  of  these  instruc- 
tions. The  others  need  not,  therefore,  be  noticed.  This  instruction 
is  to  the  effect  that  if  the  posts  were  far  enough  from  the  side  of 
LooKotJT.  nm-  til®  car  so  tliat  plaintiff,  in  the  exercise  of  ordinary  care, 
uoEKCK.  could  have  safely  ridden  past  them,  he  cannot  recover. 

The  instructions  leave  out  of  view  the  element  of  plaintiff's  knowl- 
edge of  the  existence  of  the  posts.  Unless  he  had  such  knowledge 
he  was  not  bound  to  exercise  care  to  avoid  danger  resulting  from 
the  posts.  No  one  can  be  charged  with  negligence  in  failing  to 
avoid  danger  of  which  they  know  nothing.  Plaintiff  was  not 
chargeable  with  negligence  in  failing  to  keep  his  body  ont  of 
reach  of  the  post  when  he  did  not  know  it  was  there,  and,  as  we 
have  seen,  was  authorized  to  presume  no  such  danger  existed. 

6.  The  defendant  complains  that  an  oral  instruction  was  given 
to  the  jury.  But  the  alleged  fact  upon  which  the  objection  is 
based  is  not  shown  by  the  record.  The  foregoing  discussion  die- 
poses  of  all  questions  raised  in  the  case. 

The  judgment  of  the  district  court  must  be  affirmed. 
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€k>T7LD,  Adm'r, 

V. 

Chioaoo,  Bubungton  and  Quinoy  B.  R.  Go. 

(AdwxiMe  Case,  lama.    Jul/y  22,  1886.) 

Hie  conductor  of  a  freight  train  neglected  to  give  the  usual  eignal  to  the 
engineer  when  passing  a  station,  and  the  engineer  leaned  out  of  his  engine 
to  look  for  the  signal,  when  his  head  struck  against  a  water-crane  near  the 
track  and  he  was  killed.  Mddy  that  the  negligence  of  the  conductor  was 
not  the  proximate  cause  of  the  accident,  and  that  the  railroad  company  was 
not  liable. 

A  railroad  company  is  not  to  be  regarded  as  negligent' in  erecting  or  main- 
taining contrivances  or  things  for  use  in  the  operation  of  its  road  for  the 
reason  that  they  are  ''dangerous  to  the  persons  operating  the  trains.'' 

Appeal  from  Dee  Moinee  circuit  court. 

Action  to  recover  the  damages  sustained  by  the  estate  of  which 
plaintiff  is  the  administrator,  resulting  from  the  death  of  an  intes- 
tate, caused,  as  it  is  alleged,  by  the  carelessness  of  defendant  and 
its  employees.  At  the  time  ox  intestate's  death  he  was  in  the  em- 
ployment of  defendant  as  an  engineer,  operating  a  locomotive  run- 
ning upon  defendant's  road.  l%e  injuries  resulting  in  his  death 
were  received  while  engaged  in  such  employment.  There  was  a 
judgment  upon  a  verdict  for  plaintiff.     Defendant  appeals. 

H.  H.  Trimile^  J.  W.  Blyifie^  and  TJiomad  Hedge^  Jr.^  for  ap- 
pellant. 
Poor  <&  jBalchom  for  appellee. 

Bbck,  C.  J. — 1.  The  intestate,  at  the  time  of  his  death,  was  the 
engineer  in  charge  of  an  engine  drawing  a  freight  train  between 
Burlington  and  Ottumwa.  He  was  instructed  to  make  the  trip 
without  stopping  at  any  station  unless  signalled  or  spe-  facts. 

cially  directed.  It  appears  that  it  was  the  duty  of  the  conductor 
or  brakeman  of  the  rear  end  of  the  train,  when  passing  stations, 
to  make  signals  to  the  engineers.  The  train  having  reached  Leffer, 
and  the  engine  and  many  cars  having  passed  the  station-house,  the 
intestate,  after  making  inquiry  of  the  nreman  in  regard  to  the  ex- 
pected  signal,  which,  it  appears,  was  not  given,  went  to  the  side  of 
the  engine  usually  occupied  by  the  fireman,  and  leaned  out  of  the 
^^  gangway,"  looking  back  for  the  expected  signal.  He  was  almost 
instantly  struck  upon  the  head  by  a  '*  water-crane"  or  "  water- 
column,"  causing  an  injury  which  soon  resulted  in  death.  The 
water-crane,  or  Uie  frame  supporting  it,  was  about  two  feet  from 
the  floor  of  the  gangway  upon  which  intestate  was  standing  when 
he  received  the  injury. 
22  A.  &  £.  R  Cas.— 19 
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2.  The  circuit  court  gave  to  the  jury  the  following  instmctioD : 
"  (10)  If  you  find  from  the  evidence  that  it  was  the  duty  of  the 
conductor  to  give,  or  cause  to  be  given,  a  signal  to  the  en^in^r 
about  the  time  the  car  passed  Leffer  station,  and  that  the  conductor 

uo  negligently  failed  to  give  or  have  the   usual   signal 

or  DKFB«DAHT»8  fflveu,  thcu  thc  dcfcudants  were  ffuilty  of  neerliffence." 
We  think  the  mstraction  ought  not  to  have  been  given. 
The  failure  of  the  conductor  to  give  the  signal  was  un- 
doubtedly negligence ;  but  it  is  plain  that  it  was  not  the  proximate 
caase  of  the  injury.  Indeed,  the  failure  to  give  the  si^al  did  not 
cause  the  intestate  to  expose  himself  to  the  danger  of  the  water- 
crane  by  looking  for  the  signal.  He  acted  as  he  did  for  the  pur- 
pose of  discovering  the  signal,  and  had  it  been  given,  he  would, 
notwithstanding,  have  met  with  the  accident.  The  failure  to  make 
the  signal  did  not  require  him  to  expose  himself  to  danger.  It 
was  his  duty  to  look  for  it,  whether  it  was  given  or  was  not  given, 
and  the  result  would  have  been  alike  in  each  case.  It  therefore 
cannot  be  said  that  the  negligence  of  the  conductor  in  failing  to 
give  the  signal  was  the  proximate  cause,  or  one  of  the  proximate 
causes,  of  the  injury..  But  the  instruction  just  quoted  holds  defend- 
ant liable  for  the  negligence  of  the  conductor,  which,  to  say  the 
most  of  it,  had  but  a  remote  influence  in  causing  the  accident 

3.  The  court  gave  instructions  in  the  following  language :  *'  Sixth. 
It  is  also  the  duty  of  the  company  to  use  reasonable  and  proper 
precautions  to  protect  its  employees  from  iniury  while  engaged  in 
the  performance  of  their  duties.  Seventh,  if  you  find  from  the 
evidence  that  the  water-column  was  placed  in  such  close  proximity 
to  the  track  as  to  be  dangerous  to  the  persons  operating  the  trains, 
you  will  be  justified  in  finding  that  defendants  were  guilty  of 
negligence  in  the  erection  and  location  of  the  column.  Eighth. 
On  the  other  hand,  if  you  find  from  the  evidence  that  the  crane 
was  so  located  as  to  be  reasonably  safe  for  trainmen  operating 
trains  in  a  reasonably  safe  and  prudent  manner,  then  defendants 
were  not  guilty  of  negligence  in  the  location  of  the  crane." 

The  sixth  and  eighth  of  these  instructions  are  correct,  but,  in 
our  opinion,  the  seventh  is  erroneous  and  misleading.  It  is  not 
true  that  a  railroad  company  is  to  be  regarded  as  negligent  in 
neomsary  ap-  erecting  or  maintaining  contrivances  or  things  for  use 
in  the  operation  of  their  roads,  for  the  reason  that  they 
are  "  dangerous  to  the  persons  operating  the  trains." 
Indeed,  the  whole  business  of  operating  trains  is  "  dangerous."  It 
is  full  of  perils  to  those  employed  therein.  Because  there  is 
danger,  it  does  not  follow  that  the  companies  are  negligent  as  to 
the  thing  from  which  the  danger  springs.  The  instruction  should 
have  expressed  the  thought  that  if  the  crane  was  dangerous  to  per- 
sons operating  trains  in  the  exercise  of  ordinary  care,  the  defendant 
was  negligent  in  constructing  it.     It  is  possible  that  this  thought 
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may  be  disco vei'ed  in  reading  the  seventh  and  eighth  instrnctions 
together.  But  is  clear  to  our  minds  that,  taken  together,  they  are 
misleading,  and  that  the  jury  reached  the  couchision,  upon  finding 
there  was  danger  from  the  crane,  that  defendant  was  negligent, 
without  inquinng  whether  the  danger  could  have  been  avoided  by 
the  exercise  on  the  part  of  the  intestate  of  proper  care. 

4.  Counsel  for  defendant  claim  the  evidence  shows  that  the 
intestate  was  negligent,  and  that  no  negligence  upon  the  part  of 
defendant  is  made  to  appear.  They  insist,  too,  that  if  negligence 
of  defendant  is  shown,  it  was  waived  by  intestate  remaining  in  the 
employment  of  defendant  without  complaint  or  protest.  They 
also  complain  of  certain  rulings  upon  the  admission  of  evidence. 
These  questions  ought  not  now  to  be  considered  by  us.  They  all 
pertain  to  the  evidence  submitted  to  the  jury,  which  may  not  be 
the  same  at  another  trial.  We  are  not  accustomed  to  express 
views  as  to  the  evidence  when  a  cause  is  sent  back  for  retrial  upon 
errors  in  instructions,  or  for  other  errors  committed  in  settling  the 
law  of  the  case  by  the  court  below.  For  the  errors  in  the  instruc- 
tions pointed  out,  the  judgment  of  the  circuit  court  is  reversed. 

See  note  to  Ballou  «.  Chicago  and  Northwestern  R.  R.  Co.,  5  Am.  A  Eng. 
R.  R  Gas.  607. 


Houston  and  Texas  Central  K  B.  Go. 

V. 

Hampton. 
(Adeanee  Ooie,  TexMy  1886.) 

In  an  action  for  damages  against  a  railroad  company  for  killing  a  mail 
agent,  hddy  that,  under  we  facts,  the  court  correctly  submitted  to  the  jury 
the  question  whether  such  agent  believed  it  to  be  necessary  to  put  his  head 
out  of  the  car  door  when  approaching  a  station,  and  was  led  thus  to  believe 
by  the  conduct  of  employees  of  the  railway  company. 

A  mail  agent  or  his  heirs  are  entitled  to  recover  of  the  company  for  in- 
juries resulting  from  the  negligence  of  its  employees. 

Appeal  from  Grayson  county. 

R.  DeArmond  and  (7.  N,  BucJder  for  appellant. 

Wilkina  <&  Patty  for  appellee. 

Julv  3, 1884,  appellee  and  her  infant  son,  Ben  8.  Hampton, 
brought  this  suit  against  the  appellant,  alleging  that  B.  S.  Hamp- 
ton was  the  husband  of  Lula  B,  Hampton,  and  the  father  of  Ben 
S.  Hampton,  and  that  he  was  killed  on  January  7, 1884,  at  Kosse, 
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Texas,  through  the  negligence  of  appellant ;  that  prior  to,  and  at 
the  time  of  his  death,  lie  was  en^ged  as  mail  agent,  and  was  in 
charge  of  the  mail  on  defendant's  train ;  that  when  the  train  ar- 
rived  at  Kosse  it  was  necessary,  for  the  proper  discharge  of  his 
duties  as  such  mail  agent,  to  put  his  head  out  of  the  train  ;  that  in 
doing  so  he  was  struck  on  the  head  by  some  box  cars  which  had 
been  left  and  were  standing  very  near  the  main  track,  and  was 
caught  between  the  mail  car  and  said  box  cai'S  and  killed. 

Appellant  answered  October  28,  1884,  by  general  denial,  and 
pleaded  specially  that  Hampton,  by  having  his  head  out  of  the 
door  of  the  car,  contributed  to  his  death ;  that  there  was  no  neces- 
sity  or  justifiable  excuse  for  his  putting  his  head  out  of  the  car ; 
that  he  was  not  a  passenger  on  defendant's  train,  and  that  it  had 
no  contract  with  him,  and  owed  him  no  such  duty  as  it  did  to  it& 
passengers. 

October  31,  1884,  the  appellee  suggested  the  death  of  her  co- 
plaintiff,  Ben  S.  Hampton,  and  as  to  him  the  suit  was  abated. 

A  trial  resulted  in  a  judgment  in  favor  of  appellee  for  $7000^ 
from  which  this  appeal  is  prosecuted. 

Del  ANY,  J. — The  first  assignment  of  error  is  that  the  court 
CHARGE  AB  TO  ©rrcd  in  giving  the  first  special  charge  asked  by  the 
p]ainti£E  because  there  were  no  pleadings  to  warrant  the 
charge,  and  because  it  was  calculated  to  mislead  the 
jury  by  submitting  to  them  other  issues  than  those  made  by  the 
pleadings. 

The  charge  was  as  follows :  "If  you  believe,  from  the  evidence^ 
that  it  was  necessary  for  B.  S.' Hampton,  in  the  discharge  of  his 
duty,  to  project  his  head  from  the  car  at  Kosse  station,  but  that 
he  put  his  head  out  before  it  was  actually  necessair,  on  account  of 
the  distance  of  the  train  from  the  passenger  platform,  this  would 
not  prevent  the  plaintiflE'from  recovering  if  otherwise  entitled,  if 
yon  believe  that  the  acts  of  defendant's  servants  in  charge  of  the 
train  were  such  as  would  reasonably  induce  the  said  Hampton, 
situated  as  lie  was,  to  believe  that  he  was  at  the  usual  place  for 
projecting  his  head  in  performance  of  his  duty." 

Whether  it  was  necessary  for  the  mail  agent  to  put  his  head  out 
of  the  car  upon  approaching  stations,  the  witnesses  were  not  agreed. 
Some  of  them  said  it  was  necessary ;  others  that  it  was  not ;  but 
almost  all  of  them  agreed  that  it  was  generally  done.  But  in  this 
case  Hampton  was  killed  at  the  north  end  of  the  switch,  which  is 
about  four  hundred  yards  north  of  the  station.  Hence,  appellant 
insists  that  there  could  be  no  necessity  for  him  to  look  out,  or  put 
his  head  out  of  the  cai'S  at  that  place.  Admitting  this  to  be  true 
for  the  sake  of  the  argument,  the  question  put  to  the  jury  by  the 
charge  was  whether  Hampton  believed  it  to  be  necessary,  and  was 
led  to  believe  so  by  the  conduct  of  defendant's  servants. 


NSOUOKNCS  m 
LOOKING  OUT  OF 
DOOR. 


MAIL  AGBNT— STATUS — RECOVERY   FOR  INJURIES.      293 

We  will  state  some  of  the  facts  in  connection  with  the  charge. 
On  the  night  before  Hampton's  death  some  freight  cars  had  been 
left  upon  the  switch,  but  so  close  to  the  main  track  that  some  of 
the  witnesses  testify  that  the  train  could  not  pass  without  rubbing 
against  them.  They  say  that  the  marks  on  the  passenger  cars 
plainly  showed  that  they  had  been  rubbed  against  the  box  cars  in 
passing  them.  The  conductor  says  that  he  passed  the  box  cai-s 
without  touching  them,  but  that  when  he  attempted  to  back  his 
train  he  could  not  pass  them,  and  had  to  remove  them.  The  en- 
gineer says  that  on  reaching  the  proper  place  he  sounded  his 
whistle  for  the  station.     This  was  some  distance  from  the  switch. 

Not  far  from  the  switch  he  again  sounded  his  whistle,  on  seeing 
6ome  stock  on  the  track.  The  other  witnesses  do  not  agree  with 
the  engineer  in  this  part  of  the  evidence.  They  say  that  the  whistle 
sounded  for  the  station ;  the  train  slackened  its  speed  and  then 
started  again.  Shortly  after  this  he  saw  the  box  cars  and  '*  slowed 
up"  to  see  whether  he  could  pass  them.  Appellee  maintains  that 
this  conduct  misled  the  mail  a^ent  and  induced  him  to  believe  that 
they  were  approaching  the  platform.  The  witnesses  testify  that 
the  ^'  slowing  up,"  after  the  sounding  of  the  whistle,  indicates  the 
approach  to  the  platform. 

It  was  a  very  cold  morning,  say  the  witnesses,  and  the  frost  cov- 
ered everytliing.  The  car  was  shut,  and  the  agent  was  compelled 
to  open  the  door  in  order  to  see  anything  on  the  outside. 

One  of  the  defendant's  witnesses  says:  "I  can  always  look 
through  the  glass  doors  and  see  parties  and  trunks  on  the  platform." 
But  Hampton  may  not  have  been  able  to  see  through  the  glass 
door,  or  rather  windows,  on  the  side  of  the  car  (for  there  were  none 
in  the  ends)  on  account  of  the  frost. 

The  witnesses  testify  that  the  agent  is  kept  very  busy  just  before 
approaching  Kosse,  because  he  has  quite  a  large  number  of  pack- 
ages to  prepare  for  distribution  near  that  place. 

No  one  was  in  the  car  with  Hampton  at  the  time  of  his  death ; 
but  from  all  the  evidence,  direct  and  circumstantial,  our  opinion  is 
that  the  court  did  not  err  in  submitting  the  charge  complained  of. 
T.  &  P.  R  R.  V.  Garcia,  21  Am.  &  Euff.  R.  R.  Cas.  384. 

The  next  question  of  importance  is  whether  the  court  erred  in 
refusing  the  first  special  charge  asked  by  the  defendant,  as  follows : 
*'  If  you  believe  from  the  evidence  that  plaintiff's  hus-  status  of  mail 
band,  Ben  S.  Hampton,  was,  at  the  time  he  received  ^®"^' 
the  injuries  resulting  in  his  death,  employed  upon  defendant's  train 
as  mail  clerk  in  the  service  of  the  United  States,  then,  by  accept- 
ing such  employment,  he  assumed  all  the  risks  ordinarily  incident 
thereto,  and  defendant  would  not  be  under  the  same  obligations  to 
him  as  if  he  had  been  a  passenger  on  its  train  ;  and  if  you  further 
believe  that  the  death  of  said  Hampton  was  caused  by  the  negli- 
gence of  any  of  defendant's  servants,  engaged  in  operating  any  of 
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itfi  trains,  defendant  would  not  be  liable  therefor,  and  jou  wHlfind 
for  defendant." 

The  charge  places  the  mail  agent  in  the  same  position  as  an 
employee  of  the  railway  company,  and  in  that  event  the  other  em- 
ployees on  the  train  would  be  his  fellow-servants. 

In  Pennsylvania  these  mail  agents  are  placed  npon  the  footmg 
of  employees ;  but  this  is  by  virtue  of  an  act  of  the  L^slatnre  of 
that  State.  The  case  of  Railroad  Co.  v.  Price,  96  Penn.  St  256 ; 
S.C.,  1  Am.  &  Eng.  R.  R.  Cas.  234,  is  directly  in  point.  In  that  case 
the  mail  a^eut  on  the  train  was  killed  by  a  collision,  and  the  euIc 
was  brought  by  his  widow.  It  was  held  that  she  could  not  recover. 
The  court,  however,  rests  its  decision  upon  the  statute.  The  court 
says :  '*•  The  effect  of  the  Act  of  Congress  is  to  make  his  position 
on  the  car  a  lawful  one.  Beini^  lawfully  on  the  train,  a  reeorerj 
might  possibly  have  been  had  for  his  death,  upon  the  duty  to  carrr 
safely.  Collett  v.  Railroad  Co.,  16  Q.  B.  984,  and  Nolton  v.  W. 
R.  R.  IS  N.  Y.  444,  ^oes  to  this  extent.  But  here  the  Act  of 
1868  comes  in  and  declares  that  persons  so  employed  upon  the 
road  shall  have  only  the  rights  of  employees  of  the  companv." 

The  same  case  is  published  in  volume  1  of  American  and  English 
Railroad  Cases,  page  234.  In  a  note  on  page  239  the  editor  sap: 
*'  The  question  in  the  present  case  was  res  Integra,  The  author- 
ities cited  and  relied  on  by  the  court  below  for  holding  plaintiffs 
decedent  a  passenger  were  Collett  -w.  L.  &  N.  W.  R.  K.,  16  Q.  K 
984 ;  Toeraans  v.  Steam  Nav.  Co.,  44  Cal.  71 ;  Blair  v,  Erie  R.  R. 
66  N.  Y.  313;  Hammond  v.  N.  E.  R.  R.,  6  Rich.  (S.  C.)  130; 
Penn.  R.  R.  v.  Henderson,  1  Smith,  315.  These  cases  may  be  ad- 
mitted to  establish  the  fact  that  in  the  absence  of  the  Act  of  Assem- 
bly the  plaintiff  would  have  been  entitled  to  recover.  They  estab- 
lish, however,  no  more.  In  none  of  them  was  it  specifically  decided 
that  such  a  person  as  the  plaintifPs  decedent  was  a  passenger,  as 
distinguished  from  a  person  engaged  or  employed  on  or  about  the 
roads,  ...  on  or  about  any  train  or  car  .  .  .  thereon.'^ 

In  the  subsequent  case  of  Seybolt  t.  Railroad  Co.,  95  N.  Y.562; 
B.  c,  18  Am.  &  Eng.  R.  R.  Cas.  162,  it  was  held  that  a  raihoad 
corporation  owes  the  same  degree  of  care  to  mail  agents  riding  in 
postal  cars,  in  charge  of  the  mails,  as  they  to  do  other  passengerE. 
The  court,  in  commenting  upon  the  case  of  Price  quoted  above,  use 
this  language :  "  The  opinion  in  the  case  of  Railroad  v.  Price  not 
only  does  not  conflict  with  the  doctrine  of  these  cases,  but  cites  with 
approval  the  Nolton  case.  The  question  in  that  case  was  upon  the 
the  construction  to  be  given  to  the  word  passenger^  as  used  in  the 
Act  of  April  4,  1868,  of  the  Laws  of  Pennsylvania,  and  it  vas 
held,  from  the  act,  that  the  lemslature  intended  to  exclude  postal 
agents  from  the  class  therein  designated  as  passengers. ..." 

Whatever  may  be  the  status  of  a  postal  clerk  on  a  railroad  train, 
we  think  it  may  be  fairly  concluded  that  he  would  be  entitled  to 
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recover  of  the  company  for  injaries  reBnltlng  from  the  negligence 
of  its  employees. 
Affirmed. 

Status  of  Mail  Agent.~8ee  New  York,  Lake  Erie  &  Western  R.  R.  Co. 
V.  Sejbolt,  18  Am.  &  Eng.  R.  R.  Cas.  169.  See  also  note  to  Price  f .  Penn- 
sylvania R.  R  Co.,  Ibid.  275. 

Brakeman — Negligence  in  Thrusting  Body  out  Door  of  Baggage  Can — 
The  deceased  was  a  brakeman  in  the  employ  of  the  defendant,  a  railroad 
comfxany.  He  was  killed  by  being  struck  by  a  bridge  while  he  was  standing 
at  the  door  of  a  baggage  car  with  his  body  projecting  out.  He  was  looking 
backwards  at  the  time,  in  order  to  see  if  certain  freight  cars  attached  to  the 
train  had  become  uncoupled.  The  train  on  which  plaintiff  was  riding  at  the 
time  was  made  up  of  freight,  baggage,  and  passenger  cars,  the  baggage  and 
pasaenffer  cars  being  in  the  middle  of  the  train.  This  made  it  necessary  for 
plaintm  to  be  inside  the  baggage  car.  There  was,  however,  another  brake- 
Diao  on  top  of  the  freight  cars  at  the  front  of  the  train. 

One  of  the  rules  of  the  company  requires  a  red  flag  kept  on  the  hindmost 
car  to  enable  the  engineer  himself  to  see  it  in  case  the  rear  cars  became  un- 
coupled. But  it  was  not  done  by  those  in  charge  of  that  train,  and  the  duty 
was  consequently  imposed  on  the  brakeman  to  watch  the  rear  cars.  And  as 
they  had  iMecome  uncoupled  as  many  as  two  times  before  reaching  the  bridge 
where  the  deceased  was  injured,  there  was  a  necessity  for  increased  vigilance 
on  their  part.  It  also  appeared  that  the  train  was  running  at  a  greater  rate 
of  speed  when  it  crossed  the  bridge  than  the  prescribed  rules  of  the  company 
authorized,  and  that  although  the  proper  signal  was  whistled,  the  bell  was 
not  rung  as  the  train  approached  the  bridge. 

Eidd^  that  the  accident  was  caused  wholly  by  the  negligence  of  the  de- 
ceased in  thrusting  his  body  outwards  from  the  car  and  looking  backwards, 
and  that  the  negligence  of  defendant  in  the  making  up  the  train,  the  failure 
to  put  a  flag  on  the  rear  car,  etc.,  were  not  in  any  sense  proximate  to  the  in- 
jury. The  court  say :  ^^  It  may  be  assmned  that  he  (the  deceased)  was  at  the 
time  he  received  the  injury  in  the  performance  of  what  he  conceived  to  be  his 
duty,  and  that  he  placed  his  body  in  the  position  it  was  when  the  injury  was 
received  for  the  purpose  of  ascertaining  whether  the  cars  were  coupled ;  still 
there  was  no  necessity,  nor  was  he  required,  at  that  time  to  recklessly  expose 
himself  to  the  injury  he  received,  for  there  was  another  brakeman  on  top  of 
the  freight  car  who  was  performing  the  same  service,  and,  besides,  the  deceased 
could  and  should  have  awaited  the  crossing  of  the  bridge  before  exposing 
himself.  Nor  can  the  act  of  the  deceased  and  consequent  injury  be  directly 
and  immediately  attributed  to  either  the  failure  to  ring  the  bell  or  the  in- 
creased speed  of  the  train.  For  it  is  clear  that  the  ringing  of  the  bell  would 
not  have  been  more  apt  to  attract  his  attention  than  the  whistle  of  the 
engine,  and  that  the  injury  would  have  occurred  even  if  the  train  had  been 
running  at  the  usuid  rate  of  speed."  (It  was  not  claimed  that  the  side  of  the 
bridge  was  dangerously  near  the  track.)  Jones,  Adm'r,  v,  Louisville  R.  R 
Co.  *  Kentucky,  March  28,  1886. 

Riding  on  Fiat  Car  with  Leg  Hanging  over  the  Side  is  Negligent.— The 
plaintiff,  a  day  laborer  in  the  employ  of  a  railroad  company,  was  injured 
while  riding  to  his  work  on  a  flat  car  with  other  fellow-laborers.  The  plain- 
tiif  was  at  the  time  of  the  injury  sitting  at  the  side  of  the  car  with  his  feet 
banging  over  the  side,  and  the  injury  was  caused  by  plaintiff^s  leg  being 
struck  by  a  cattle-guard  which,  as  plaintiff  claimed,  was  placed  dangerously 
near  the  track.  It  was  customary  for  defendant  to  convey  the  gang  of  work- 
men in  which  plaintiff  was  working  to  and  from  their  place  of  work  on  flat 
cars. 
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The  men  were  in  the  habit  of  sitting  on  the  side  of  the  cars  with  their  legs 
banging  orer.  This  made  it  necessary  to  jerk  up  their  feet  in  passing  cross- 
ings. They  had  frequently  been  warned  by  the  conductor  and  brakemen 
against  this  practice.  The  car  on  which  plaintiff  was  riding  at  the  time  of 
the  injury  had  been  provided  for  the  purpose  of  conveying  the  men  to  their 
work.  There  was  a  beam  six  or  seven  inches  high  in  the  centre  of  the  car 
and  running  its  entire  length,  on  which  the  men  could  and  did  sit 

The  car  was  not  crowded.  There  was  plenty  of  room  on  the  centre-beam 
and  elsewhere  about  the  car.  The  train  was  running  fifteen  or  sixteen  miles 
an  hour. 

The  plaintiff  testified  that  he  had  passed  this  particular  cattle  guard  ss 
often  as  forty  times ;  that  he  had  on  this  same  day  passed  three  cattle-guardt 
without  drawing  up  his  feet;  that  he  was  in  the  habit  of  riding  thus  and  in 
passing  a  cattle-guard  would  sometimes  pull  up  his  feet  and  sometimes  not 
On  this  occasion,  as  it  seems,  he  attempted  to  pull  up  his  legs  and  feet,  bat 
was  careless  or  slow  about  it. 

Held,  reversing  a  judgment  on  a  verdict  for  plaintiff,  that  the  accident 
was  caused  by  plaintiff's  negligence  in  riding  with  his  leg  hanging  over  side 
of  car,  and  that  he  could  not  recover  damages  from  the  company  for  bis  in- 
jury.    St.  Louis,  etc.,  R.  R.  e.  Marker,*  41  Ark.  Rep.  542. 

See  Pool  V.  Chicago,  M.  &  St.  P.  R.  R.  Co.,  3  Am.  &  £ng.  R.  R  Cas.  832. 


Atohison,  Topeka  and  Saitta  F£  B.  B.  Ca 

V. 

MoCandlibs,  Adm'r,  etc. 
(Advance  Oase^  Kansaa,    April  10,  1885.) 

The  failure  of  a  jury  to  answer  special  questions  presented  to  them  for 
the  reason,  as  expressed  by  them,  that  the  evidence  is  conflicting  and  they 
cannot  answer,  is  generally  equivalent  to  a  finding  that  the  facts  concerning 
which  they  are  asked  to  make  findings  do  not  exist  or  are  not  proved. 

The  defendant,  f o;r  the  purpose  of  obtaining  a  finding  from  the  jury  show- 
ing contributory  negligence  on  the  part  of  the  plaintiff,  requested  the  court 
to  instruct,  and  the  court  did  instruct,  the  jury  to  answer  the  special  ques- 
tion whether  a  certain  railroad  train  was  in  motion  at  a  particular  time  and 
place ;  and  an  afiirmative  answer  to  this  question  would  have  tended  to  show 
such  contributory  negligence;  but  the  jury  answered  this  question,  ** Evi- 
dence conflicts,  and  we  cannot  answer;**  and  the  jury  also  rendered  a  gen- 
eral verdict  in  favor  of  the  plaintiff  and  against  the  defendant.  EM,  that 
the  failure  of  the  jury  to  answer  the  special  question  is  equivalent  to  a  find- 
ing, against  the  defendant,  that  the  train  was  not  in  motion. 

The  act  of  a  servant  in  walking  over  a  train  of  flat  cars  while  the  same 
are  in  motion,  or  even  stepping  from  one  of  such  cars  to  another  while  the 
train  is  in  motion,  is  not  negligence  per  se.  In  an  action  by  him  to  recover 
damages  for  injuries  sustained  by  a  fall  occasioned  by  a  sudden  jerk  of  the 
cars,  the  question  of  contributory  negligence  is  for  the  jury. 

Error  from  Lyon  county. 

A,  A.  Hurd  and  (7.  N,  Sterry  for  plaintiff  in  error. 

Buck  (&  Feigha/n  for  defendant  in  error.- 
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Valentine,  J. — This  was  an  action  brought  in  the  district  conrt 
of  Ljron  connty  by  R.  R.  McOandliss,  administrator  of  the  estate 
of  James  St.  Clair  Allen,  deceased,  against  the  Atchison,  Topeka 
&  Santa  Fe  R.  R.  Co.,  to  recover  for  the  benefit  of  the  next 
of  kin  of  the  deceased  damages  for  injuries  alleged  to  have  been 
caused  by  the  wrongful  act  of  the  defendant.  The  petition 
alleges,  in  substance,  that  on  April  24,  1882,  plaintiffs  intestate 
was  in  the  employment  of  the  defendant  as  a  common  laborer,  en- 

faged  in  repairing  the  track  of  what  is  known  as  the  "  McPherson 
Iranch,"  and  whue  in  such  employment  and  in  the  line  of  his 
(Inties^and  while  being  transported  upon  a  flat  car  of  a  construction 
train  to  the  place  of  his  work,  and  upon  arriving  near  that  place 
the  train  stopped,  and  the  foreman  of  the  work  ordered  the  em- 
ployees to  get  off  the  train  to  resume  their  labors ;  that  facts. 
the  car  upon  which  the  deceased  was  situated  was  then  standing 
upon  a  bridge,  and  he  was  obliged  to  walk  a  long  distance  over 
the  flat  cars  so  as  to  get  to  a  place  where  he  could  get  off  the  train 
in  safety ;  "  and  while  so  getting  off,  and  while  he  was  in  the  line 
and  faithful  discharge  of  his  duty  as  such  laborer,  and  without 
any  fault  on  his  part,  the  said  train  of  cars,  without  any  warning 
given,  was,  through  the  ^oss  negligence,  carelessness,  wrongf iil 
act,  and  omission  of  the  said  defendant  and  its  servants  and  agents, 
suddenly,  violently,  and   rapidly  started   started,  propelled,  and 
jerked  forward,  throwing  plaintiff's  intestate  down  between  two 
cars,  and  drawing  one  car  over  him,  crushing  one  of  his  legs  and 
otherwise  injuring  him,"  therebv  causing  his  death.     The  defend- 
ant's answer  was  a  general  denial,  and  a  statement  that  the  injuries 
to  the  plaintiflps  intestate  was  caused  by  his  own  negligence.     The 
case  was  tried  before  the  court  and  a  jury,  and  the  jury  foimd  a 
general  verdict  in  favor  of  the  plaintiff  and  against  the  defendant, 
and  assessed  the  damages  at  $2000 ;  and  the  jury  also  made  the 
following  special  findings,  in  answer  to  the  following  special  ques- 
tions presented  to  them  by  the  court,  at  the  request  of  the  defend- 
ant, to  wit : 

^'  (1)  What  was  the  age  of  Allen  at  the  time  he  was  killed  ? 
Answer.  Forty-two  years.  (2)  How  much  a  month  was  Allen 
earning  at  the  time  of  his  death  ?  A.  $36.40.  (3)  How  much  a 
month  was  Allen,  at  the  time  of  his  death  and  prior  thereto,  con- 
tributing to  the  support  of  his  familv  ?  A.  Don't  know.  (4)  At 
the  time  of  Allen's  death,  and  prior  thereto,  how  much  a  month  was 
he  contributing  to  the  support  of  the  other  members  of  his  family 
onteide  of  himself  t  A.  Don't  know.  (5)  Deducting  that  por- 
tion of  Allen's  wages  at  the  time  of  his  death,  and  prior  thereto, 
which  went  to  the  use  of  himself,  or  for  his  personal  benefit,  how 
moch  of  said  wages  went  to  the  support  of  his  wife  and  children  ? 
A,  Don't  know.  (6)  Did  not  Allen  meet  his  death  by  falling  be- 
tween the  ends  of  two  flat  cars  which  were  coupled  together?    A. 
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whether  this  court  shall  so  order  or  not  is  the  only  question  pre- 
sented to  this  court. 

The  ground  upon  which  it  is  claimed  that  judgment  should  be 
rendered  in  favor  of  the  plaintiff  in  error  (defendant  below),  and 
against  the  defendant  in  error  (plaintiff  below),  is  the  fact  that  the 
jury  did  not  answer  the  eighteenth  and  twentieth  special  questions 
presented  to  them  for  their  consideration.     No  objec-  failure  to  ah- 
tion  was  made  at  the  time  to  this  failure  on  the  part  ^Smom!'^ 
of  the  jury  to  answer  these  two  questions.     The  plain-  "*^- 
tiff  in  error,  however,  now  claims  that  the  jury,  by  failing  to 
answer  these  two  questions,  in  effect  found  against  the  plaintiff 
below, — ^found  that  the  train  had  already  started  and  was  in  motion 
before  the  plaintiff's  intestate  attempted  to  make  the  last  and  final 
step  which  resulted  in  his  death ;  and  that  he  had  ample  notice 
from  the  movement  of  such  train  of  the  dangerous  character  of 
the  attempt  to  make  such  step.     It  seems  to  us,  however,  that  the 
logic  from  the  jury's  failure  to  answer  these  questions  is  against 
the  plaintiff  in  error,  and  not  in  its  favor.     Upon  the  authority  of 
the  case  of  Morrow  v.  Commissioners  of  Saline  Co.,  21  Kan.  484, 
504,  it  would  seem  to  follow  that  the  failure  of  the  jury  to  answer 
these  questions  would,  in  effect,  be  a  finding  that  the  facts  con- 
cerning which  they  were  asked  to  find  did  not  exist  or  were  not 
proved.     In  other  words,  it  would  seem  to  follow  that  it  was  not 
proved  that  the  train  had  been  put  in  motion  or  was  moving  prior 
to  the  time  when  the  plaintiff's  intestate  attempted  to  step  from 
the  car  on  which  he  was  walking  to  the  car  in  front  of  it ;  and  by 
the  nineteenth  finding  of  the  jury,  and  their  other  findings,  and 
their  general  verdict,  the  jury,  in  effect,  found  that  the  train  was 
then  started  with  a  sudden  jerk  forward,  which  caused  the  plain- 
tiff's intestate  to  step  between  the  two  cars,  and  to  fall  between 
them,  and  to  be  so  injured  as  to  cause  his  death. 

The  plaintiff  in  error  claims  that  the  plaintiff  below  was  guilty 
of  contributory  negligence.  Now,  the  burden  of  proving  sucn 
negligence,  if  it  existed,  rested  upon  the  defendant  below ;  and 
the  harden  of  obtaining  a  finding  showing  such  negligence  also 
rested  upon  the  defendant  below.  But  the  ^neral  verdict  of 
the  jury  and  their  special  findings  are  a^inst  the  theory  or  claim 
that  the  defendant  was  guilty  of  contributory  negligence ;  and  it 
must  be  so  held  unless  it  is  shown,  by  the  jury's  failure  to 
answer  the  eighteenth  and  twentieth  special  questions,  that  the 
plaintiff's  intestate  attempted  to  make  the  fatal  step  after  the  train 
W  started  and  while  it  was  dangerously  in  motion.  But,  as  the 
harden  of  showing  this  rested  upon  the  defendant  below,  the 
failure  of  the  jury  to  answer  the  eighteenth  and  twentieth  special 

Juestions  is,  in  efcect,  the  same  as  a  finding  that  the  train  was  not 
angerously  in  motion  at  the  time  when  the  plaintiff's  intestate 
made  such  final  step.    And,  indeed,  such  failure  is  equivalent  to 
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also  mach  plausibility  in  this  answer  of  the  defendant  in  error 
(plaintiff  below). 

A  general  verdict  is  seldom  overturned  by  inference ;  and  as 
the  failure  to  ring  the  bell,  or  to  give  the  usual  signal  or  warning 
when  Btartins:  a  train,  is  evidence  pri/ma  fade  of  nee-  „ 
ligenoe,  a  prtrifiafacie  case  of  negligence  was  in  the  bbxx  »  nmu- 
first  instance  made  out  against  the  defendant  below.  **"^ 
Bat,  after  all,  are  not  these  special  questions  18  and  20  immaterial  ? 
Would  it  have  made  anv  difference  even  if  the  juiy  had  answered 
them  in  the  afiirmative  ?  The  questions  were  not  put  to  the  jury 
in  such  a  manner  as  to  require  them  to  find  that  the  train  was  put 
in  dangerous  motion,  or  was  moving  at  a  dangerous  rate  of  speed, 
prior  to  the  time  when  the  plaintifPs  intestate  made  the  fatal  step. 
The  questions,  in  order  to  be  material,  should  have  been  so 
framed  that  an  affirmative  answer  to  them  would  show  that  the 
train  was  moving  at  a  dangerous  rate  of  speed,  and  one  that  would 
make  it  dangerous  for  any  person  to  step  from  one  of  the  cars  to 
another ;  but  these  questions  were  not  so  iramed.  These  questions 
might  have  been  answered  in  the  affirmative,  and  still  the  train 
might  have  been  moving  very  slowly,  and  only  at  the  rate  of  one 
rod  or  one  mile  an  hour. 

Affirmative  answers  would  not  have  shown  that  the  train  was 
moving  at  a  dangerous  rate  of  speed,  or  at  a  velocity  that  would 
have  tneen  a  warning  to  the  plaintiff's  intestate  not  to  attempt  to 
make  the  step  from  one  car  to  the  other.     For  the  purposes  of  this 
case,  we  may  assume  that  the  train  was  moving  at  a  slow  rate, 
scarcely  perceptible  (and  many  of  the  witnesses  testified  that  it 
was  not  moving  at  all),  and  that  when  the  plaintiff's  intestate 
attempted  to  step  from  one  car  to  the  other  it  was  then  put  in 
BQcli  quick  and  rapid  motion,  and  by  such  a  sudden  jerk  forward, 
as  to  cause  the  plaintiff's  intestate  to  step  between  the  two  cam 
instead  of  upon  the  one  in  front  of  him,  and  to  fall  between  them, 
and  to  be  injured  as  he  was.     It  must  also  be  remembered  that  in 
this  case  the  foreman  of  the  work  had  ordered  the  plaintiff's 
intestate  as  well  as  others  to  get  off  the  train,  and  that  the  plain- 
tiff's intestate  was  simply  carrying  out  that  order  by  attempting  to 
get  onto  a  car  from  which  he  could  alight  from  the  train  with 
safety ;  and  in  such  a  case  the  plaintiff's  intestate  had  a  right  to 
presume  that  the  defendant  or  its  servants  would  not  render  it 
dangerous  or  unsafe  for  him  to  take  the  only  means  to  get  off  the 
train  which  seemed  to  be  open  to  him. 

Walking  over  a  train  of  fiat  cars  while  the  same  are  in  motion, 
or  even  stepping  from  one  of  such  cars  to  another  while  the  train 
is  in  motion,  is  not  negligence  per  se^  as  all  the  cars  in  such  case 
are  moving  at  the  same  i*ate  of  speed  ;  and  as  the  per-  w^lkhto 
son  walking  over  them  is  carried  along  witli  them,  and  S 
partakes  of  the  same  motion,  there  is  usually  but  very  " 
little  danger  in  walking  over  them  or  in  stepping  from  one  car  to 
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genoe  on  part  of  defendant,  and  alleged  contributory  negligence  on 
part  of  plaintiff.  When  plaintiff  rested,  the  court,  on  motion 
of  defendant,  dismissed  the  action.  We  are  inclined  to  think  that 
there  was  evidence  reasonably  tending  to^rove  that  defendant  was 
negligent  in  not  properly  protecting  its  roadbed  at  the  place  of 
accident  by  ditches  and  culverts  for  the  passage  of  water.  Hence 
the  case  should  have  gone  to  the  jury,  unless  the  evidence  affirma- 
tively showed  negligence  on  part  of  the  plaintiff  so  clearly  and  pal- 
pably as  to  come  within  the  rule  laid  down  in  Abbett  v.  Chicago, 
M.  &  St.  P.  R.  R.  Co.,  30  Minn.  482.  This  presents  the  only 
question  in  the  case.  The  plaintiff  was  in  the  service  of  defendant 
as  locomotive  engineer  on  a  mixed  train  running  between  Water- 
YiUe  and  Red  liVing  on  what  was  known  as  the  ^'  Can-  factb. 

non  Valley  Division."    At  the  time  of  the  accident,  July  21,  1883, 
he  was  making  his  third  round  trip,  and  had  been  over  the  road 
once  on  a  former  occasion.     Hence,  although  not  so  well  acquainted 
with  the  road  or  the  topography  of  the  country  as  one  longer  in 
the  service,  he  must  be  presumed  to  have  had  a  general  knowledge 
of  both.     On  the  day  mentioned  he  started  from  Waterville  in  the 
morning,  and  arrived  at  Red  Wing  at  11:25  a.  m.,  and  left  there  on 
his  return   trip  at  1:35  p.  m.     For  the  last  few  miles  before  he 
reached  Red  Wing  it  had  been  raining  quite  hard,  and  continued 
to  rain  for  some  time  after  he  reached  that  place.    Just  before 
starting  from  Red  Wing  the  conductor  of  the  train  read  him  ^^  an 
order"  to  the  following  effect:  "Look  out  for  slide,  seven  miles 
east  of  Cannon  Falls,  for  200  feet  on  the  track,  a  foot  deep.     Look 
out  for  washouts  between  switches  at  Cannon  Falls,  and  a  slide  east 
of  Morristown."     When  he  got  about  a  mile  out  of  Red  Wing,  the 
train  was  signalled  by  a  section-man,  who  informed  him  that  there 
was  a  washout  a  short  distance  ahead.     Plaintiff  and  the  conductor 
both  got  off  and  examined  it.    They  concluded  it  was  safe,  and 
both  of  them  got  on  the  engine  and  passed  over.     Just  beyond  this 
was  a  stretch  of  bottom  land  for  about  two  and  one-half  miles  be- 
fore coming  to  a  curve.     Across  this  bottom  plaintiff  went  at  the 
rate  of  18  to  20  miles  an  hour.     The  curve  beyond  this  bottom  was 
about  half  a  mile  long,  and  ran  around  or  near  the  base  of  a  hill, 
and  cutting  through  a  point  of  it.     As  he  approached  the  curve, 
plaintiff  shut  off  steam  and  called  for  brakes,  so  as  to  go  slow  around 
the  curve,  and  kept,  as  he  states,  a  sharp  lookout  ahead.     His  rea- 
sons for  doin^  so,  according  to. his  own  statement,  were  that  the 
conductor  told  him  they  had  to  go  slow  "  because  there  were  bad 
places." 

Plaintiff  also  says  that  although  they  had  not  yet  got  near  the 
place  where  the  "  order"  warned  them  of  washouts  and  slides,  yet 
ne  thought  they  would  meet  with  danger  "  sooner  than  that,"  and 
"  I  thought  there  might  be  trouble.  L  was  ^oing  round  a  curve 
^here  I  could  not  see,  and  I  wanted  to  be  cautious."    He  "  slowed  " 
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minent  danger,  and  hazard  the  safety  of  themdelveB  and  their  trains. 
On  the  contrary,  we  apprehend  that  they  are  not  only  at  liberty,  but 
are  required,  when  running  over  a  road  during  or  immediately  after 
heavy  storms,  to  run  cautiously  and  without  regard  to  '^  time-card 
time,"  and  especially  in  places  liable  to  slides  or  washouts.  From 
these  considerations  we  have  arrived  at  the  conclusion  that  the 
court  was  justified  in  taking  the  case  from  the  jury.  We  have  done 
so  with  some  hesitation,  for  the  reason  that  it  is  perhaps  almost  a 
"  border"  case,  and  we  recognize  the  caution  that  should  be  exer- 
cised in  this  class  of  cases  not  to  encroach  upon  the  domain  of  the 
jury.  It  is  sometimes  an  exceedingly  close  and  difficult  question 
to  decide  whether  or  not  a  case  of  this  class  should  be  submitted  to 
the  jury.  In  a  case  coming  very  near  the  line,  we  are  disposed  to 
give  some  weight  to  the  judgment  of  the  trial  judge.  This  con- 
sideration has  some  additional  weight  in  this  case,  from  the  fact  that 
we  have  not  the  full  benefit  of  the  explanation  of  the  topography 
of  the  country  given  in  the  court  below  by  Spicer,  the  witness  who 
made  the  map  before  us. 
Order  denying  new  trial  affirmed. 

Hoisting  Coal — Injury  by  Crane— No  Negligences — The  plaintiff  was  em- 
ployed in  a  coal-house  of  the  defendant.  While  so  employed  hoisting  coal 
for  the  purpose  of  filling  a  car,  a  co-employee  so  negligently  managed  a  crane 
which  they  were  using  m  the  work  that  it  struck  the  plaintiff^s  arm  and  broke 
it.  The  danger  arising  from  the  use  of  the  crane  does  not  appear  to  have 
been  greater  or  less  by  reason  of  the  fact  that  it  was  used  in  loading  a  rail- 
road car,  nor  does  it  appear  that  the  plaintiff  while  engaged  in  his  duties 
waa  exposed  to  any  danger  from  the  operation  of  the  road.  The  case  comes 
within  lialone  «.  Burlington,  C.  R  &  N.  R.  R.  Co.,  61  Iowa,  826.  HM^  no 
liability.  Luce  v,  Chicago,  St.  P.,  M.  &  O.  R.  R.  Co.,*  Iowa,  September  26, 
1885,  and  Foley  v,  Chicago,  R.  I.  &  P.  R.  R.  Co.,  21  N.  W.  Rep.  124. 

Ordinary  Care—Act  of  Qod. — A  railway  employee  was  killed  in  a  train 
accident  as  to  which  there  was  evidence  tending  to  show  that  it  was  due  to 
a  defective  bridge,  and  also  to  an  extraordinary  downfall  of  water  known  as 
a  cloud-burst,  and  attributed  to  Gk>d.  The  court  instructed  the  jury  thus: 
''But  if,  in  addition  to  the  act  of  Gk>d,  so  called,  the  intervention  of  man 
takes  place,  co-operating  with  it  and  commingling  with  it  to  any  extent, 
however  slight,  and  an  injury  then  results,  the  injury  is  to  be  ascribed  not 
to  the  act  of  €k>d — which  would  constitute  no  defence  in  the  case  supposed — 
but  to  the  act  of  man ;  and,  therefore,  if  the  negligence  of  a  human  being 
concurs  with  the  act  of  Gk>d  and  causes  an  injury,  the  party  thus  negligent 
would  be  responsible  therefor."  Held^  erroneous,  in  that  it  failed  to  distin- 
guish between  the  degree  of  defendants  negligence,  defendant  being  liable 
only  in  case  of  want  of  ordinary  care.  Rodgers  e.  Central  Pacific  R  R. 
Co.,*  California,  October  29,  1885. 

22  A.  &  E.  R.  Caa.— 20 
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(Adoanee  OoMe^  Kansoi.    March  7,  1885.) 

Chapter  98  of  the  Laws  of  1874,  which  provides  that  railroad  oompanis 
shall  be  liable  for  all  damages  to  any  of  its  employees  caused  by  the  negii- 
gence  of  co-employees,  does  not  deny  to  railroad  companies  the  eqatl  pro- 
tection of  the  law  guaranteed  by  the  fourteenth  amendment  to  the  consdta- 
tion  of  the  United  States,  and  is  not  in  conflict  therewithu 

The  in<}uiry  of  what  are  the  general  duties  of  a  fireman  on  a  switch-engine, 
in  a  certain  track-yard,  at  a  stated  time,  does  not  relate  to  a  matter  which  is 
the  subject  of  expert  testimony,  and  upon  which  an  opinion  may  be  girefl. 
but  is '  a  question  of  fact  which  may  be  testified  to  by  any  witness  haTing 
personal  knowledge  thereof. 

While  witnesses  ought  not  to  be  permitted  to  express  an  opinion  that  a 
fireman  upon  an  engine  performed  a  certain  service  in  the  manner  required 
of  him  in  the  proper  discharge  of  his  duty,  yet  it  is  competent  for  anj  wit- 
ness having  personal  knowl^ge  of  the  facts  to  state  what  the  duty  lb,  or 
what  services  were  generally  performed  by  firemen  in  that  yard. 

In  an  action  aeainst  a  railroad  company  by  one  of  its  employees  to  reooTer 
for  personal  injury  occasioned  by  the  negligence  of  co-employees,  the 
plaintiff  is  held  only  to  the  exercise  of  ordinary  care  to  entitle  him  to  r^ 
cover, — such  care  as  men  of  ordinary  judgment,  intelligrace,  and  pru- 
dence would  exercise  under  Uke  circumstances;  and  an  instmction  tbatanj 
negligence,  or  slight  negligence,  on  the  part  of  the  plaintifl!,  would  prerent 
a  recovery  would  imply  and  hold  the  plaintiff  to  a  higher  degree  of  care 
than  is  by  the  law  required  of  him,  and  was  properly  refused. 

Evidence  considered  and  held  to  be  sufficient  to  show  that  plaintiff  in- 
jury was  caused  by  the  negligence  of  his  co-employees,  and  also  to  sastain 
the  finding  of  the  jury  that  plaintiff  was  in  the  exercise  of  ordinary  care  at 
the  time  he  received  his  injunr. 

An  employee  of  a  railroad  company  thirty-nine  years  of  a^,  in  good 
health,  who  was  serving  in  the  capacity  of  fireman  on  a  locomotive,  bad  his 
leg  and  foot  crushed,  making  amputation  necessary,  and  causing  great  and 
protracted  suffering,  impairing  his  general  health,  and  after  a  lapse  of  more 
than  two  years  the  injury  occasions  him  considerable  nervous  irritation  and 
pain  which  will  probably  increase  and  continue  during  his  lifetime,  is  bj 
the  jury  awarded  damages  in  the  amount  of  $12,000.  Mdd,  that,  under  the 
circumstances,  the  verdict  is  not  so  excessive  as  to  lead  to  a  conclusion  that 
the  jury  were  actuated  by  passion,  prejudice,  or  improper  influences,  nor  to 
justify  this  court  in  setting  the  veraict  aside. 

Errob  from  Atchison  county. 
Everest  <&  Waggener  for  plaintiff  in  error. 
Thomm  P.  JFenlon  and  John  C.  TomUnson  for  defendant  in 
error. 

Johnston,  J. — This  action  was  brought  by  Patrick  Mackey 
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against  the  Missouri  Pacific  B.  B.  Co.  to  recover  for  personal 
injuries  sustained  by  him  while  employed  by  the  de-  'Acn. 

fendant  company  as  fireman  upon  a  switch-engine,  and  which 
injuries  he  alleges  were  occasioned  solely  by  the  gross  carelessness 
and  negligence  of  the  employees  of  the  railway  company  other 
than  himself. 

Among  the  facts,  about  which  there  is  little  if  any  dispute,  may 
be  stated  the  following :   The  railway  company  has  control  of  two 
track-yards,  in  and  aajacent  to  the  city  of  Atchison,  commonly 
designated  as  the  "  upper  yard  "  and  the  "  lower  yard,'*  and  which 
are  about  one  mile  apart.     On  February  11,  1882,  the  defendant 
company  was  using  and  operating  two  switch-engines,  with  their 
crews,  in  these  yards  in  running  and  switching  cars ;  the  engine 
designated  as  No.  166  being  chiefly  used  in  the  upper  yard,  and 
the  other,  known  as  No.  154,  being  principally  used  in  tae  lower 
yard,  although  each  engine  also  hauled  and  pushed  cars  from  one 
yard  to  the  other,  and  both  engines  and  their  crews  were  used  in  the 
common  employment  of  the  defendant.     That  plaintiff  was  serving 
as  fireman  on  engine  No.  166.     On  the  day  the  accident  occurred, 
No.  154  started  from  the  lower  yard,  with  from  ten  to  fifteen  loaded 
cars,  for  the  purpose  of  placing  them  upon  the  side  tracks  in  the 
upper  yard,  where  engine  No.  166  was  at  the  same  time  employed 
in  transferring  cars  from  one  point  to  another  in  the  upper  yard. 
About  the  time  that  No.  154,  going  westward,  entered  tne  upper 
yard,  engine  No.  166  was  backing  eastward,  when  the  two  engines 
collided,  wrecking  the  engines  and  crushing  plaintiff's  foot  and  leg 
60  that  it  became  necessary  to  amputate  it,  wnich  was  done  on  that 
day.    The  collision  occurred  on  a  bright,  clear  day,  between  11 
and  12  o'clock  in  the  forenoon.     The  ground  was  level,  and  the 
track  was  straight  for  a  distance  of  about  a  quarter  of  a  mile  east 
of  the  point  oi  collision,  and  the  engineer  in  charge  of  engine  No. 
154  could  have  seen  engine  No.  166  that  distance ;  and  he  testified 
that  he  did  see  engine  No.  166  at  work  in  the  upper  yard  while 
he  was  approaching  and  when  he  was  a  thousand  feet  away,  but  he 
did  not  ring  the  bell,  sound  the  whistle,  or  give  any  signal  or  warn- 
ing of  the  approach  of  his  engine  until  he  was  within  a  few  feet 
of  engine  No.  166,  and  only  three  or  four  seconds  before  his  engine 
collided  with  the  other.    No  danger  signal  or  warning  was  given 
of  the  approach  of  No.  154  by  the  engineer  in  control  of  No.  166. 
No.  166,  neaded  westward,  had  just  pushed  some  cars  west  on  the 
fiide  track,  and,  returning,  backed  down  upon  the  main  track,  a 
distance  of  four  or  five  hundred  feet,  to  the  point  of  collision. 
When  166  started  to  back  down,  the  plaintin  tapped  the  bell 
several  times,  looking  west  in  the  mean  time  for  signals  from  one 
of  the  crew,  when  he  got  down  and  began  to  break  and  shovel  coal 
into  the  engine ;  while  thus  engaged  he  was  bent  over  with  his 
back  towards  the  east,  and  just  as  he  completed  this  work,  and 
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straightened  up  for  the  purpose  of  taking  his  seat,  the  collision 
occurred. 

The  case  has  been  twice  tried  in  the  district  court  of  Atehigon 
county.  At  the  firet  trial  a  verdict  was  rendered  awarding  the 
plaintiff  $11,000  in  damages.  This  verdict  was  by  the  court  &€t 
aside  for  error  in  the  admission  of  testimony,  and  upon  a  second 
trial,  occurrinff  nearly  a  year  afterwards,  a  verdict  was  rendered  in 
favor  of  the  plaintiff  for  the  sum  of  $12,000.  Numerous  errors 
are  assigned  and  discussed  by  counsel  for  defendant,  which  we  will 
consider : 

1.  It  is  firat  urged  that  if  the  plaintiff  can  recover  at  all,  it  must 
be  under  and  by  virtue  of  an  act  of  the  legislature  approved  Feb- 
AcT  MAKwo  rwary  26,  1874,  which  provides  that  "  everv  railroad 
company  organized  or  doing  business  in  this  State  shall 
be  liable  for  all  damages  done  to  any  employee  of  such 
company,  in  consequence  of  any  negligence  of  its  agenU, 
or  by  any  mismanagement  of  its  engineers  or  other  em- 
ployees, to  any  person  sustaining  such  damage ;"  that  under  this 
statute  a  liability  is  attempted  to  be  created  against  a  railroad  coni- 
pany  where  none  existed  at  common  law ;  and  that  it  subjects  rail- 
road corporations  to  liabilities  and  penalties  not  imposed  upon 
other  corporations  and  persons  under  like  circumstances.  It  is 
argued  with  great  earnestness  and  ability  that  railroad  corporations 
are  therefore,  by  this  statute,  denied  the  equal  protection  of  the 
laws  guaranteed  by  the  fourteenth  amendment  to  the  constitution 
of  the  United  States,  and  the  statute  should  be  held  invalid.  'That 
question  was  presented  to  this  court  in  the  case  of  Missouri  Pac 
K.  R.  Co.  V,  Haley,  25  Kan.  35  ;  s.  c,  5  Am.  &  Eng.  R  R  Cas. 
594.  In  that  case  it  was  decided,  after  full  argument,  and  a  care- 
ful investigation  of  the  question,  that  the  statute  was  not  in  coDflict 
with  the  fourteenth  amendment  to  the  constitution  of  the  United 
States.  Upon  a  re-examination  of  the  question,  we  are  satisfied 
that  it  was  correctly  decided,  but  we  thint  it  would  be  profitles^ 
to  again  review  the  authorities  or  enter  upon  a  further  discussion 
of  the  subject.  We  must  regard  this  ruling  as  the  settled  law  of 
the  State,  unless  it  shall  be  declared  to  be  erroneous  by  the  Supreme 
Court  of  the  United  States.  We  might  add  that  in  Iowa  a  similar 
statute  exists.  Very  recently  its  validity  was  challenged  upon  tlie 
same  grounds  as  are  urged  here.  The  supreme  court  of  that  State 
upheld  the  statute,  and  in  deciding  the  case  said : 

"  The  argument,  briefly  stated,  is  that,  under  the  statute,  railroad 
corporations  are  subjected  to  penalties  and  liabilities  which  other 
persons  and  corporations  engaged  in  like  business  are  not  subjecred 
to.  That  the  business  of  operating  a  railway  is  peculiarly  hazard- 
ous to  employees  engaged  in  the  operation  of  tlie  road  must  I* 
admitted.  Counsel  have  not  called  our  attention  to  any  business 
which  is  equally  hazardous,  and  as  the  statute  is  applicable  to  all 
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corporations  or  persons  engaged  in  operating  railroads,  it  seems  to 
ns  it  does  not  discriminate  in  favor  of  or  against  any  one.  We 
tii.iDk  it  is  a  pare  qaestion  of  legislative  discretion  whether  the 
same  penalties  and  liabilities  should  be  applied  to  carriers  by  canal 
or  stage-coach,  or  to  persons  and  corporations  using  steam  in  man- 
ufactories, as  is  prescribed  by  statute  in  relation  to  railroad  com- 
panies. The  provisions  of  section  30  of  article  3  of  the  constitution 
of  this  State,  and  the  fourteenth  amendment  to  the  constitution  of 
the  United  States,  are  quite  similar,  if  not  in  spirit  identical,  in  so 
far  as  either  can  be  said  to  prohibit  the  legislature  from  conferring 
exclusive  privileges  on  any  person,  or  imposing  penalties  upon  any 
corporation,  which  are  not  shared  by  others  under  like  circum- 
stances ;  and  it  was  held  in  McAunich  v.  Mississippi  &  M.  B.  K. 
Co.,  20  Iowa,  338,  that  the  statute  under  consideration  did  not 
conflict  with  the  constitution  of  this  State,  and  for  like  reasons  we 
do  not  think  it  conflicts  with  the  constitution  of  the  United  States." 
Backlew  v.  Central  Iowa  E.  R.  Co.,  21  K  W.  Rep.  107. 

2.  A  witness  named  John  Steele  was  produced  in  behalf  of 
plaintiff,  who,  in  response  to  questions,  gave  the  following  testi- 
mony : 

"  Question,  What  business  were  you  engaged  in  on  the  eleventh 
of  February,  1882?  Answer.  Running  an  engine  on  the  Central 
branch.  Q.  How  long  had  you  been  running  an  en-  t««timohya8to 
gine  there  I  A.  About  two  years.  Q.  Had  you  any  Sr^SJ^MAS^J 
experience  as  a  fireman  before  that  time  ?  A.  Between  "^"^"cniwonn"- 
three  and  four  yeare.  Q.  Had  you  any  experience  as  a  fireman  on 
a  switch-engine  at  Atchison,  Kansas,  before  that  time  ?  A,  Yes, 
sir;  fired  a  switch-engine  here  in  the  yard  for  six  months.  Q. 
What  was  the  general  duty  of  a  fireman  on  a  switch-engine  while 
the  engine  is  being  moved  from  one  point  to  another  in  the  yard 
at  that  time?" 

The  defendant  objected  to  the  question  last  asked,  stating  as  a 
ground  of  his  objection  that  it  called  for  the  opinion  of  the  wit- 
ness, without  any  proper  foundation  having  been  laid  to  ask  the 
question ;  and,  further,  that  it  was  not  a  proper  subject  of  expert 
testimony. 

While  we  are  inclined  to  agree  with  the  counsel  in  their  claim 
that  the  inquiry  did  not  relate  to  that  which  was  a  subject  of  ex- 
pert testimony,  we  still  think  that  it  was  unobjectionable,  and  that 
the  witness  was  competent  to  answer  the  same.  It  was  not  a  ques- 
tion involving  special  skill  or  scientific  knowledge.  What  the 
general  duties  of  a  fireman  in  the  Atchison  yards  were,  or,  what  is 
equivalent  thereto,  what  duties  were  generally  performed  by  fire- 
men in  the  yards  at  that  time,  was  a  question  of  fact  within  the 
common  observation  of  a  great  many  people ;  and,  as  stated  by 
Chief  Justice  Horton  in  Monroe  v,  Lattiu,  25  Kan.  354,  '4t  is  a 
familiar  rule  that  witnesses  must  speak  to  facts,  and  that  they  are 


KBOLIGEKOB — 00-SBBVANT8 — STATUTE.  311 

brakeman  in  the  discharge  of  his*  daty.  It  may  be  added  that 
testimony  of  a  like  character  was  offered  on  the  part  of  the  rail- 
way company,  and  all  the  testimony  given  in  oehalf  of  either 
party  apon  this  subject  agrees  substantially  with  that  given  by  the 
witness  Steele.  We  think  there  was  no  error  in  admitting  this 
testimony,  and  what  is  said  respecting  its  admissibility  is  applicable 
to  other  testimony  of  a  like  character,  objected  to  by  defendant. 

3.  Objection  is  made  by  the  defendant  to  the  ruling  of  the  court 
in  restricting  the  cross-examination  of  the  plaintiff.  After  he  had 
testified  in  chief  in  relation  to  the  work  performed  by  him  as  fire- 
man, the  defendant  asked  him  the  following  question,  „^ 
upon  cross-examination,  which  was  objected  to  and  ex-  Anoii-DuTr  ov 
eluded :  "  Did  you  consider  it  the  proper  discharge  of  "^***""' 
your  duty  at  that  time  for  each  of  you  to  be  looking  west  and,  that 
train  going  east  as  fast  as  a  man  could  walk  ?"  Under  the  latitude 
which  is  usually  allowed  in  the  cross-examination  of  a  plaintiff, 
we  think  the  question  might  have  been  allowed  without  doing  any 
injustice  to  the  plaintiff.  However,  it  was  not  strictly  pertinent  or 
material  to  the  issue  in  the  case.  What  he  considered  to  be  his 
duty  was  unimportant.  The  question  was,  what  were  his  duties, 
and  was  he  in  tne  proper  performance  of  the  same  at  the  time  and 
immediately  prior  to  the  collision  ?  There  was  no  error  in  its  ex- 
clusion. 

4.  Complaint  is  made  of  the  refusal  of  the  court  to  give  certain 
instructions  which  were  requested  by  the  defendant  on  the  trial  of 
the  case.  A  number  of  them  related  to  the  law  of  contributory 
negligence,  and  its  application  to  the  facts  of  this  case.  nrsTBucnoir 
Counsel  for  defendant  say  that  while  the  court,  in  its 
general  charge  to  the  jury,  instructed  them  that  con- 
tributory negligence  on  the  part  of  the  plaintiff  would  bar  a 
recoverv,  yet  it  failed  to  instruct  what  degree  of  negligence  would 
defeat  the  action.  If  the  charge  of  the  *court  had  been  given  as 
stated,  without  explanation  or  qualification,  it  would  appear  that 
the  plaintiff  had  cause  of  complaint  rather  than  the  defendant.  It 
is  only  ordinary  care  that  the  plaintiff  was  bound  to  exercise, — 
each  care  as  men  of  ordinary  judgment,  intelligence,  and  prudence 
would  exercise  under  like  circumstances.  Slignt  negligence  on  his 
part  is  not  enough  to  defeat  a  recovery,  providing  the  negligence 
of  his  fellow-servant  is  established,  and  the  term  ^^  contributory 
n^ligence"  is  broad  and  inclusive  enough  to  embrace  the  slightest 
n^ligence.  But  the  court,  in  the  instructions  which  it  gave,  did 
not  stop  with  the  mere  statement  that  contributory  negligence 
would  bar  a  recovery.  The  jury  was  told  that  it  was  not  enough 
that  the  injuries  were  received  by  reason  of  the  negligence  of  the 
follow-servants  of  plaintiff ;  that  the  plaintiff  could  not  recover 
unless  it  also  appeared,  by  a  preponderance  of  the  testimony,  that 
the  plaintiff  was  in  the  exercise  of  ordinary  care, — such  care  and 
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for  a  new  tiial ;  that  the  testimony  is  not  snfScient  to  show  that 
the  co-emplojees  of  the  defendant  were  culpably  negli-  p^^crs 
gent ;  ana  that  it  does  show  that  the  plaintifi  was  at 
fault,  and  that  his  negligence  contributed  to  the  injury. 
The  findings  of  fact  retarned  by  the  jury  all  consistently  show  that 
the  co-employees  of  plaintiff  could,  by  the  exercise  of  ordinary 
cire,  have  avoided  the  collision,  and  the  further  finding  is  made 
that  the  plaintiff  was  performing  his  duty  and  in  the  use  of  ordi- 
nary care  when  the  accident  occurred.     We  have  read  the  testi- 
mony and  have  reached  the  conclusion  that  it  abundantly  sustains 
the  finding  that  the  engineer  in  charge  of  engine  No.  154  was  cul- 
pably negligent  in  the  management  of  his  en^ne.     He  saw  the 
other  engine  at  work  in  the  upper  yard  long  before  reaching  it, 
bat  he  came  on  at  a  speed  of  from  four  to  six  miles  an  hour,  the 
other  engine  being  all  the  time  in  plain  view,  and  vet  he  never 
gave  any  signal  or  warning  of  his  approach,  nor  did  he  make  any 
effort  to  stop  his  engine  until  he  was  within  a  few  feet  of  the  other 
engine,  and  only  two  or  three  seconds  of  time  elapsed  between  the 
sounding  of  the  danger  signal  and  the  collision.     There  is  no 
doubt  from  the  evidence  that  he  could  have  stopped  his  engine 
after  the  danger  of  collision  became  apparent  to  liim.     Whether 
the  endneer  in  charge  of  engine  No.  166  noticed  the  approach 
from  the  east  of  engine  No.  154  does  not  appear.     His  engine  had 
been  running  backward  and  forward  in  the  upper  yard  switching 
cars,  and  shortly  before  154  came  into   the  yard  it  had   been 
pushing  cars  in  tne  opposite  direction  from  which  engine  No.  154 
was  coming.     He  then  backed  his  engine  east  at  the  rate  of  from 
four  to  six  miles  an  hour,  a  distance  of  about  500  feet,  to  the  point 
of  collision.     Some  reason  may  be  found  for  his  failure  to  observe 
the  approach  of  engine  No.  154,  though  in  backing  that  distance 
and  at  that  rate  in  a  track-yard  where  other  engines  were  employed, 
ordinary  care  and  prudence  would  seem  to  require  that  he  should 
have  looked  for  obstructions  in  the  direction  in  which  he  was 
moving.     It  is  strongly  urged  that  it  was  equally  the  duty  of  plain- 
tiff to  keep  a  lookout  for  obstructions,  and  if  he  had  done  so  the 
accident  might  have  been  avoided. 

The  evidence  in  the  record  tends  to  show  that  the  engineer  has 
direct  control  of  the  enginej  and  that  the  fireman  is  under  his 
direction  as  well ;  that  the  primary  duty  of  plaintiff  as  fireman  on 
a  switch-engine  in  that  yara,  as  indicated  by  the  name  of  the  em- 
ployment, was  to  fire  the  engine  and  to  keep  steam  on,  and  when 
iiot  thus  engaged  to  assist  the  engineer  to  keep  a  lookout  for  signals 
from  the  crew  and  for  obstructions  on  the  track.  It  also  tends  to 
allow  that  iust  before  the  accident  occurred,  and  when  engine  No. 
166  started  to  back  east,  the  plaintiff  was  looking  west,  from  which 
point  he  had  been  receiving  signals  from  one  of  the  crew,  and, 
after  tapping  the  bell  a  few  times,  stepped  down  from  his  seat  and 
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began  to  break  and  shovel  coal  into  the  engine,  and  that  while  he 
was  thns  engaged  he  was  stooped  over  and  facing  west,  and  could 
not  have  seen  the  approach  ox  engine  No.  154,  except  by  strai^hl- 
ening  np  and  turning  around.  It  is  said  that  if  he  iiad  looked  in 
the  direction  they  were  moving  before  he  beean  to  fire  the  engine 
he  would  have  observed  No.  154  coming,  and  failing  to  do  so  he 
was  at  fault.  This  is  not  necessarily  bo.  Engine  No.  154  was  then 
about  800  feet  away,  and  switch-engines  were  frequently  passing- 
and  repassing  in  the  yard,  and  there  was  still  ample  time  in  which 
to  stop  the  engines.  Besides,  the  plaintiff  had  a  right  to  pre- 
sume that  the  engineers  in  charge  of  their  respective  engines 
would  act  with  prudence,  and  would  exercise  reasonable  care  in 
the  management  of  their  engines.  In  the  language  of  Chief  Jii£- 
tice  Horton  in  Moulton  v.  Aldrich,  28  Kan.  300,  ^*  n^ligenoe  is 
not  attributable  to  a  person  when,  under  the  surrounding  circum- 
stances, he  has  no  reason  to  suspect  any."  It  is  not  claimed  that 
the  plaintiff  was  needlessly  engaged  in  firing  the  engine,  and  the 
jury  find  that  he  was  in  the  performance  of  his  duty  and  in  the 
exercise  of  ordinary  care  at  the  time  his  injury  was  receiyed.  In 
the  face  of  this  finding,  based  on  the  testimony  recited,  we  cannot 
say  that  the  plaintiff  was  guilty  of  negligence  which  contributed 
to  his  injury. 

It  is  nnally  urged  that  the  judgment  should  be  reversed  because 
the  damages  awarded  to  the  plaintiff  by  the  jury  are  excessive. 
DAiuan  BBLD  ^6  are  free  to  state  that  the  award  made  by  the  juiy 
MOTKzcnsiTB.  ^^^g  excecdingly  liberal  and  perhaps  too  ^reat;  but, 
under  the  circumstances  of  the  case,  we  cannot  say  that  uie  amount 
is  so  disproportionate  to  the  injury  as  to  show  that  it  was  given  as 
a  result  of  passion  or  prejudice,  or  by  reason  of  any  improper  in- 
fiuences  having  been  exercised  upon  the  jury. 

The  plaintiff  was  39  years  of  age  at  the  time  of  the  injury,  with 
an  able  body  and  good  health.  His  lower  leg  and  foot  was  badlj 
crushed,  and  was  amputated  about  12  inches  below  the  knee.  His 
suffering  was  great  and  protracted,  so  that  he  was  confined  to  his 
bed  for  about  two  months,  and  he  has  been  under  medical  treat- 
ment more  or  less  ever  since  that  time.  It  is  stated  by  one  of  the 
physicians  who  testified  in  the  case  that,  as  an  effect  of  the  ampu- 
tation, he  has  what  is  called  degeneration  of  the  nerves  of  the 
stump,  and  that  he  will  probably  suffer  more  or  less  pain  from  it 
during  his  lifetime;  that  it  will  affect  his  nerves,  disturb  his 
sleep,  and  impair  his  general  health,  with  a  likelihood  that  the  af- 
fliction will  increase  with  time.  Another  physician  who  testified 
stated  that  the  plaintiff  has  not  since  the  amputation  been  as  strong 
as  formerly  ;  that  he  suffers  pain  ;  that  the  stump  is  unduly  sensi- 
tive on  account  of  the  inflammatory  action  of  the  nerve,  causing 
the  surrounding  muscles  to  be  very  sensitive,  and  as  a  result  there 
is  a  constant  irritation  of  the  nerves ;  that  this  irritation  and  suf- 
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ferin^  will  continue  at  least  until  another  amputation  is  made ; 
that,  m  tie  present  condition  of  his  stump,  he  cannot  wear  a  cork 
leg,  nor  will  he  ever  be  able  to  wear  one  without  undergoing  a 
secondary  amputation,  which  would  be  attended  with  danger,  and 
with  the  risk  that  the  same  condition  of  the  stump  mignt  exist 
afterwards. 

On  all  these  considerations,  the  jury  awarded  the  plaintiff 
$12,000.  A  former  jury  allowed  $11,000.  Considering  these 
facte,  together  with  other  circumstances  that  need  not  be  men- 
tioned, we  cannot  say  that  the  award  was  so  excessive  as  to  lead  to 
the  conclusion  that  the  jury  was  actuated  by  passion,  prejudice,  or 
corruption.  The  verdict  was  approved  by  the  learned  court  that 
presided  at  the  trial,  and  we  do  not  feel  that  we  would  be  justified 
in  setting  it  aside. 

The  judgment  of  the  court  below  must  be  affirmed. 

Valentinb,  J.  (concurring). — ^I  differ  to  some  extent  from  my 
brethren,  and  radically  from  the  chief  justice,  as  to  what  consti- 
tutes knowledge  of  a  primary  character  as  contradistinguised  from 
mere  opinion,  inference,  or  conclusion ;  and  the  decision  in  this 
case  illustrates  such  difference.  The  court  below,  over 
the  objection  of  the  defendant,  permitted  John  Steele,  ?J!?*-to£^' 
a  witness  for  the  plaintiff,  to  answer  the  following  SSST  ^"' 
questions,  to  wit : 

"(1)  What  was  the  general  duty  of  a  fireman  on  a  switch-engine 
while  the  engine  is  being  moved  from  one  point  to  another  in  the 
yard  at  that  time?  (2)  Suppose  at  a  given  time  the  fireman  is 
feeding  his  en^ne,  is  it  his  duty  then  to  look  out  ?  (3)  State,  in 
the  order  in  which  they  come,  what  the  general  duties  of  a  fireman 
on  a  switch-engine  were  on  the  eleventh  day  of  February,  A.D. 
1882,  when  moving  from  one  point  to  another  in  the  yard." 

And  the  court  below  also,  on  the  cross-examination  of  the  plain- 
tiff, who  was  a  witness  in  his  own  behalf,  and  who  had  previously 
testified  that  he  was  a  fireman  on  a  railroad  engine  of  the  defend- 
ant, and  had  testified  with  i*egard  to  his  duties  as  such  fireman, 
snstained  an  obiection  of  the  plaintiff  to  the  following  question 
asked  bv  the  defendant,  to  wit : 

"  Did  you  consider  it  the  proper  discharge  of  your  duty  at  the 
time  for  each  of  you  to  be  looking  west  and  that  train  going  east 
as  fast  as  a  man  could  walk  ?" 

A  majority  of  this  court  sustains  all  these  rulings  of  the  court  be- 
low upon  the  theory  that  the  views  or  beliefs  entertained  by  a 
person  as  to  what  constitutes  the  duties  of  a  fireman  on  a  railroad 
engine  are,  when  derived  from  personal  observation,  not  merely 
matters  of  opinion  or  inference,  but  knowledge  of  a  primarv 
character.  In  this  I  differ  from  my  brethren.  I  believe  that  all 
mental  conceptions  or  operations  are  merely  opinions,  inferences^ 
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or  conclusioDB,  except  the  direct  and  immediate  cognitions  of  the 
person's  own  primary  senses.  And  it  is  clear  to  mj  midd  that  no 
person  can  eitner  see,  hear,  feel,  taste,  or  smell  a  duty.  His  eon- 
ception  of  duty,  when  derived  from  personal  observation,  is  merely 
the  result  of  inference,  comparison,  reasoning. 

One  of  the  questions  which  were  to  be  proved  on  the  trial  of  this 
case  was  whether  it  was  the  duty  of  the  plaiutifE,  while  he,  as  fire- 
man, and  the  engineer  were  operating  a  switch-engine  in  the  en- 
gine yard  of  the  defendant,  to  look  out  for  dangers  or  not  TLe 
defendant  claims  that  such  was  his  duty,  and  that  if  he  had  so 
looked  ont^  no  injury  would  have  occurred ;  while  the  plaintiff 
claims — First,  that  it  was  not  his  duty  to  so  look  out ;  and,  secoDd, 
that  if  such  was  his  duty,  still  '^  that  in  the  oi-der  in  which  they 
(the  duties)  came,''  this  duty  was  the  last  to  be  performed,  ana 
was  to  be  performed  only  when  he  had  nothing  else  to  do ;  aiid 
that  in  the  present  case  when  the  injury  occurred  he  was  alreadr 
engaged  in  the  performance  of  another  and  paramount  duty.  All 
the  foregoing  questions  were  asked  for  the  purpose  of  showing 
what  was  or  was  not  the  duty  of  the  plaintiff  in  this  respect  All 
the  questions  asked  of  the  witness  Steele  are  appix>ved  by  a  major- 
ity of  this  court,  because,  as  a  majority  of  this  court  holds,  they 
were  put  to  him  in  such  a  manner  as  to  obtain  evidence  which  is 
not  opinion  or  inference  or  conclusion,  but  is  evidence  of  a  higher 
character.  Also,  it  is  held  by  a  majority  of  this  court  that  the 
question  put  to  the  plaintiff  himself  on  cross-examination  might  be 
excluded  without  error,  because  it  was  put  to  him,  not  to  obtain 
his  knowledge,  but  merely  to  elicit  an  opinion  from  him ;  or.  in 
other  words,  to  obtain  what  he  considered  to  be  his  duty.  In  all 
these  matters  the  majority  of  this  couit  treats  the  mental  concep- 
tion of  what  is  or  is  not  a  duty,  when  such  conception  is  derived 
from  personal  observation,  as  original  and  primary  knowledge,  and 
not  as  opinion  or  inference  or  conclusion.  Hence  the  approval  of 
the  questions  asked  the  witness  Steele,  and  the  disapproval  of  the 
question  asked  the  plaintiff  on  cross-examination. 

In  my  opinion,  the  mental  conception  of  what  are  or  what  are 
not  the  duties  of  a  fireman,  when  tne  same  is  obtained  from  per- 
sonal observation  and  experience,  is  merely  the  opinion  of  the  per- 
son who  entertains  such  conception.  One  cannot  see  a  duty,  nor 
hear  it,  nor  feel  it,  nor  taste  it,  nor  smell  it ;  nor  can  he  have  any 
conception  of  it  except  by  inference,  comparison,  reasoning.  His 
first  observation  of  the  work  of  a  fireman  might  lead  him  to  think 
one  way,  a  second  another,  and  so  on  indefinitely.  His  first  observa- 
tion might  lead  him  to  think  that  it  was  the  duty  of  the  fireman  to 
look  out  for  dangers  in  a  case  like  this ;  a  second  might  lead  him  to 
think  otherwise ;  a  third  might  lead  him  to  modify  both  of  his 
former  opinions;  and  a  fourth  might  lead  him  to  still  further 
modify;  and  so  on  indefinitely,     ms  inference  from  his  first  ob 
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servation  would,  of  course,  be  worth  but  little,  but  its  value  would 
be  increased  with  every  observation  ;  and  after  many  observations, 
and  a  varied  and  extended  experience,  the  inference  would  become 
exceedingly  valuable.  The  mental  process  leading  to  such  infer- 
ence womd  be  in  such  a  case  a  vast  induction.  Of  courae,  if  the 
mental  conception  of  duty  is  primary  knowledge,  there  is  no  neces- 
sity for  laying  any  foundation  for  the  introduction  of  evidence  to 
Erove  such  duty,  for  a  person  may  always  testify  with  respect  to 
is  primary  knowledge, — that  is,  with  respect  to  what  he  has  seen, 
heard,  etc, — without  any  preliminary  proof  being  offered  ;  and  he 
may  testify  with  regard  to  what  he  has  seen,  heard,  etc.,  although 
he  may  not  have  seen  or  heard  the  same  more  than  once.  Could 
he  testify  as  to  what  the  duties  of  a  fireman  on  a  railroad  engine 
are,  or  are  not,  if  he  had  never  seen  an  engine  operated  more  tnan 
once? 

Some  of  the  duties  of  firemen  on  railroad  engines  may  come  within 
the  common  knowledge  of  people  in  general ;  and  if  they  do,  the 
courts  may  then  take  judicial  notice  of  them  without  proof.  Others,  * 
undoubtedly,  are  matters  of  experience  and  skill,  and  come  within 
the  knowledge  of  a  class  of  persons  only,  usually  called  experts,  and 
can  be  testified  to  only  by  such  class.  And  others  still  may  not  be 
matters  of  judicial  kuowlodge  at  all,  nor  the  subjects  of  expert  tes- 
timony at  all,  but  can  be  proved  only  by  proof  of  the  detailed  facts 
which  tend  to  show  what  they  are ;  and  then  it  is  the  duty  of  the 
jury  to  determine  what  the  duties  are.  There  are  cases  where 
oixiinary  witnesses  may  testify  to  opinions,  but  it  is  not  necessary 
now  to  mention  them.  My  opinion  on  these  subjects  is  more  ex- 
plicitly stated  in  the  case  of  the  City  of  Parsons  v.  Lindsay,  26 
Kan.  426,  432.  My  opinion  is  also  shown  in  the  case  of  Monroe  v. 
Lattin,  25  Kan.  351. 

I  am  inclined  to  think  that  a  sufficient  foundation  was  laid  for 
the  introduction  of  Steele's  testimony,  provided  a  foundation  would 
render  it  competent,  and  I  also  think  that  the  question  asked  the 
plaintiff  on  cross-examination  included  an  assumption  of  the  ex- 
istence of  a  fact  not  warranted  by  the  previous  evidence;  and 
therefore,  with  considerable  doubt,  I  shall  concur  in  affirming  the 
judgment  of  the  court  below. 

HojBTON,  C.  J.  (concurring.) — I  concur  in  the  judgment  in  the 
foregoing  case,  but  deem  it  important  to  add  a  few  words  to  what 
has  already  been  stated  by  the  other  members  of  the  court. 

As  to  the  affirmance  of  the  judgment  below,  it  is  immaterial,  in 
my  opinion,  whether  the  answers  given  by  Steele  to  the  questions 
propounded  him  were  matters  of  opinion  or  of  personal  TEsrnioinr  of 
knowledge.     If  the  questions  put  to  him  were  for  the  ra™'!f  ^°to 
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purpose  of  obtammg  his  opinion  only,  tlien  lie  was  com-  man. 
petent  as  an  expert  to  testify.    The  evidence  shows  that  he  was  en- 
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gaged  as  an  engineer  in  the  service  of  the  railroad  company  at  the 
time  the  plaintiff  was  injured ;  that  before  the  injury  he  had 
worked  three  or  four  years  as  a  fireman,  and  had  actually  worked 
as  a  fireman  for  several  months  on  a  switch-engine  in  the  yard  of 
the  railroad  company  at  Atchison,  and  in  the  identical  yard  where 
the  plaintiff  was  injured.  Therefore,  Steele,  strictly  speaking,  was 
one  who,  by  practice  and  observation,  had  become  experienced  in 
the  duties  of  a  fireman.  But  I  do  not  think  that  the  questions  put 
to  Steele  were  intended  to  obtain  merely  his  opinion  of  the  mattera 
inquired  of,  but  were  intended  to  elicit  from  him  facts  of  which  he 
had  personal  knowledge.  Therefoi*e,  the  question  arises  whether  a 
witness  who  has  actual  knowledge  may  testify  what  the  general 
duties  of  a  servant  or  employee  are. 

Worcester,  among  his  other  definitions,  defines  duly  as  follows: 
"  Any  service,  business,  or  office."  A  like  definition  is  given  in 
the  Iinperial  Dictionary,  vol.  2,  p.  114.  When  we  speak  of  dnty 
as  apphed  to  a  servant  or  employee,  the  matter  involves  his  service 
or  business.  We  intend  to  refer  to  what  he  does  in  his  services  or 
business.  When  we  ask  a  servant  what  his  general  duties  are,  we 
intend  to  ask  him  what  services  or  work  he  generally  performs.  If 
I  advertise  for  a  servant  to  attend  to  my  room,  and  tne  applicant, 
in  answer  thereto,  calls  upon  me  and  asks  ^^  what  his  general  duties 
are  to  be,"  he  doos  not  intend  for  me  to  guess,  or  merely  give  an 
opinion,  but  he  does  seek,  by  the  inquiry,  information  as  to  what 
services  he  is  expected  to  perform  ;  and  when  I  say  to  him  that 
''  his  general  duties  will  be  to  build  my  fires  and  sweep  my  room, 
I  do  not  intend  thereby  to  merely  guess  or  give  an  opinion.  I  in- 
tend to  inform  him  that  if  he  entere  my  service  it  is  expected  of 
him,  as  a  duty  or  service,  to  build  my  fires  and  sweep  my  room. 
After  he  does  enter  my  service,  if  some  one  inquires  of  iiim  "  what 
his  general  duties  are,"  and  he  answers  ''  they  are  to  build  my  fires 
and  sweep  my  room,"  I  do  not  think  that  such  servant,  in  making 
such  an  answer,  merely  fi^iesses,  or  gives  his  opinion.  I  think  he 
testifies  to  matters  within  nisown  personal  knowledge.  It  is  always 
competent  for  a  witness  to  state  what  services  are  performed  bjhim 
in  any  business  or  employment ;  and  when  we  ask  a  witness  to  state 
his  general  duties  in  any  service  or  employment,  the  inquiry  in- 
volves the  general  services  performed  by  nim  in  sudi  employment. 
Therefore,  I  think  that  when  Steele  was  called  upon  to  testify  as 
to  the  general  duties  of  the  plaintiff,  of  which  he  had  actual 
knowledge,  the  inquiry  was  the  same  as,  what  services  were  per- 
formed by  him  as  fireman ;  this  and  nothing  more. 

My  conclusion  is  that  where  the  general  duties  or  general  services 
of  a  servant  or  employee  are  not  prescribed  by  written  orders  or 
rules,  any  witness,  having  actual  knowledge  of  such  general  duties 
or  services,  may  testify  as  to  what  they  are  of  his  own  personal 
knowledge. 
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I  do  not  think  there  is  anything  in  these  views  conflicting  with 
the  case  of  Monroe  v,  Lattin,  25  Kan.  351,  or  with  City  of  rarsons 
V.  Lindsay,  26  Kan.  426.     In  the  case  of  Monroe  v.  Lattin,  stipra, 
the  question  was  asked :  ^'  Then  yoa  wonld  not  think  it  negligent, 
would  yon,  to  leave  him  (the  horse^  unhitched  just  long  enough  for 
yon  to  get  into  the  buggy,  if  the  lines  are  upon  the  same  side  of 
the  horse  you  are  going  to  get  in  ?"     The  answer  was :  "  I  would 
not  consider  it  negligent."     All  of  this  was  excluded.     Of  course, 
this  qnestion  called  solely  for  an  opinion,  and  the  matter  did  not 
involve  skill  or  science.     In  that  case  the  witness  did  not  claim  to 
be  an  expert,  nor  can  it  be,  in  any  manner,  urged  that  the  evidence 
was  upon  matters  within  his  own  personal  knowledge.     In  City  of 
Parsons  v.  Lindsay,  auprOj  the  court  permitted  one  of  the  parties, 
over  the  objection  of  the  other,  to  introduce  in  evidence  the  opin- 
ions of  several  witnesses  that  the  sti'eet-crossin^  was  unsafe  and 
dangerous.     No  attempt  was  made  to  show  that  the  witnesses  were 
experts.     I  therefore  tnink,  in  that  case,  that  the  question  at  issue 
before  the  jury,  whether  the  street-crossing  was  safe  or  not,  should 
have  been  left  to  the  jury  to  be  determined  under  a  statement  of 
all  the  facts  and  circumstances  within  the  knowledge  of  the  wit- 
nesses as  to  the  condition  of  the  crossing.    If  Steele  had  been  asked 
to  give  his  opinion  whether  the  plaintiff  was  negligent  at  the  time 
he  received  his  injury,  the  inquiry  would  have  been  of  the  char- 
acter declared  incompetent  in  Monroe  v.  Lattin,  9tmra.    If  Steele 
had  been  asked  to  give  his  opinion  whether  the  plaintiff  was  acting 
in  an  unsafe  and  dangerous  manner  at  the  time  ne  received  his  in- 
jury, such  inquiry  would  also  have  been  incompetent,  within  City 
of  rarsons  i;.  Lindsay,  svmra. 

In  the  dissenting  opinion  the  following  question  put  to  the  plain- 
tiff is  referred  to  and  commented  upon :  "JDid  you  consider  it  the 
)roper  discharge  of  your  duty,  at  the  time,  for  each  of  you  to  be 
ookin^  west,  and  that  train  going  east  as  fast  as  a  man  could  walk?" 
I  think  that  this  question  was  properly  excluded,  because  it  seems 
to  me  it  was  asked  solely  to  confuse  and  mislead  the  jury.  I  do 
not  understand  that  there  is  any  evidence  in  the  record  tending  to 
show  that,  at  the  time  of  the  injury  complained  of,  the  fireman  and 
engineer  were  both  looking  west.  The  assumption  of  fact  in  the 
question  was  wholly  unsustained  by  any  evidence  before  the  jury, 
and  therefore  the  question  itself  was  improper. 

Strvantt'  Torts  to   Fellow-tervantt — Matter's  Exemption  from  Liability — 

Railway-accident  Insurance. 

By  MsBBTTT  Stabb,  Eflq.,  of  the  Chicago  Bar. 

I.   GeMTol  Rvle, 
n.  Origin^  of  the  Bute. 
nL  Mcuters  Duty  as  to  MaeMnmy  and  SeUction  qf  ServanU — Origin  of 

this  BraneSh  of  the  Bute, 
IV.  Maeter's  own  TorU 


I 


320  HI880UBI  PACIFIC  B.  B.  CO.  V.  KACKET. 

V.  Limitatumi  upon  the  Rule, 

YL   Ths  Vice-principal  Limitation. 
Vn.   The  JHfforent  Department  LinUtatioiL 
VIII.  Bxaminaiion  of  the  Rule, 

IX.  Liit  of  Maaeachiuetti  Ocuee* 

X.  Li$t  of  New  York  Oaeee. 

XL  Summary  of  the  Oaeee, 
Xn.  The  BatUmale  of  the  General  Rule. 

XIII.  Statutes, 

XIV.  Conetitutionality  and  Validity  of  Statutee, 
XV.  RaUieay-aceident  Inturance, 

I.  It  is  settled  law  throughout  the  countries  where  the  common  law  pre- 
vails (save  for  statutes  to  oe  noticed  hereafter)  that  a  master  is  not  liable 
to  his  servants  for  the  torts  of  their  fellow-servants.  The  text-books  teem 
with  the  proposition  and  bristle  with  citations  of  decisions  in  support  of  It 
Every  lawyer^s  personal  experience  has  brought  him  in  contact  with  it  either 
as  advocate  or  counsel ;  a  few  general  references  will  therefore  be  sufficient 
Story,  Agency  (9th  ed.),  §  458  et  eeq.;  Evans,  Agency,  ch.  ix.;  Pierce, 
Railroads,  ch.  xiii.;  1  Redfield,  Railways,  ch.  xx.  sec.  iii.  §  131;  t 
Rorer,  Railroads,  p.  1187;  Shearm.  and  Redf.  Negligence,  §  86;  Wharton, 
Negligence,  §  205 ;  2  Thompson,  Negligence,  ch.  xx. ;  Beach,  Contributory 
Negligence,  §  98  et  eeq. 

Like  many  another  proposition,  'Hhe  bearing  of  the  remark  lies  in  the 
application."  To  determine  who  are  fellow-servants  has  been  the  vexed 
question  upon  which,  with  the  most  complete  agreement  as  to  generalities, 
there  has  been  endless  diversity  of  opinion. 

II.  Origin  or  thb  Rulb. — The  history  of  the  rule  is  confined  to  the  Isst 
fifty  years.  In  1887,  Lord  Abinger  decided  Priestley  v.  Fowler,  3  Hees.  & 
W.  1.  Here  a  butcher's  servant  was  sent  out  on  an  overloaded  wagon  which 
broke  down  and  injured  him.  In  1850,  in  Hutchinson  v.  The  York,  New- 
castle &  Berwick  R.  R.  Co.,  5  Exch.  848,  the  rule  was  first  directly  applied 
in  England  to  railway  companies,  and  the  general  principle  enunciated 
in  these  cases  has  been  followed  by  the  courts  there  ever  since. 

In  America  the  first  case  came  to  trial  at  niei  prius  in  1888,  the  same  year 
that  Priestley  «.  Fowler  was  printed.  The  judges  neither  at  that  time  nor 
at  the  hearing  on  appeal  knew  anything  of  the  English  case.  Murray  t. 
South  Carolina  R.  R.  Co.,  1  McMuUan  (B.  Car.)  885,  raised  the  typical 
case  of  a  fireman  injured  by  the  negligence  of  an  engineer.  The  court 
specifically  held  that  the  fact  that  the  master  was  a  railway  corporation  did 
not  affect  the  question.  This  is  of  some  interest  at  the  present  time, 
when  those  who  complain  of  the  hardship  of  the  law,  usually  either  plsee 
their  complaint  on  the  ground  that  the  rule  has  been  made  for  the  benefit  of 
the  railroads  (See  Gilbert,  The  Railways  and  the  Courts,  1885,  paesim),  or, 
on  the  other  hand,  urge  that  railroads  are  ngantic  industries  and  corpora- 
tions for  which  the  rules  of  the  common  law  are  not  adapted,  and  thtt 
railroad  employees  need  more  favorable  rules  than  other  laboring  men. 

In  1842  the  question  came  up  in  Massachusetts,  and  Chief  Justice  Shaw 
gave  us  the  masterly  statement  of  the  law  in  Farwell  «.  The  Boston  &  Wor- 
cester R.  R.  Corporation,  4  Mete.  49.  The  two  preceding  cases  were 
before  the  court,  but  Jud^e  Shaw  begins  by  stating  that  while  the  court 
has  had  the  benefit  of  those  decisions,  the  court  would  treat  the  case 
as  of  new  impression.  It  is  fortunate  again  for  the  growth  of  the  law  as 
a  whole  that  this  was  a  railroad  case,  as  it  brought  forward  most  of  tbe 
elements  which  have  since  led  to  confusion  ;  and  in  these  cases  taken 
together  we  have  a  body  of  law  sufficient  to  determine  the  questions  that 
have  since  been  raised. 
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The  opinion  in  Priestley  «.  Fowler  has  more  of  the  ring  of  the  negative 
advocacy  (i.  e.,  reductio  ad  dbntrdtim)  of  Scarlett  than  it  has  of  judicial  de- 
liberation. But  if  the  opinion  be  open  to  criticism  in  this  respect  it  is  of 
especial  value  for  that  very  reason.  In  taking  this  tone  iiord  Abin^er  was 
lea  to  enumerate  the  applications  of  the  proposed  liability  and  remedy,  and 
BO  to  bring  out  a  fact  which  we  are  likely  nowadays  to  overlook,  viz. :  in 
the  days  before  labor-saving  machinery  was  in  use,  while  enterprises  were 
smaller,  each  step  required  the  attention  of  more  servants;  and  the  body  of 
men  affected  by  the  rule  then  was  not  so  greatly  different  from  that  affected 
now  as  we  are  apt  to  suppose. 

We  may  sum  up  the  histoxy  of  the  rule  in  the  proposition  that  the  rule  was 
established  at  the  outset,  and  the  labor  of  the  courts  since  then  has  been  in 
determining  its  principal  limitations. 

III.  Mastbs^b  Dutt  ab  to  Maghinbrt  and  Sblbction  of  Sbbvaivtb — 
ORion«  of  this  Bbakch  of  thb  Rule. — Coeval  with  the  doctrine  is  one 
which  operates  as  a  limitation  upon  it,  viz.,  that  the  master  must  exercise 
due  care  in  selecting  and  maintaining  safe  machinery  and  appliances  and 
capable  and  trustworthy  servants  who  shall  be  the  fellows  of  each  other ;  and 
if  any  iniury  happens  to  a  servant,  of  which  the  proximate  cause  be  the  neglect 
of  this  auty  by  the  master,  then  the  master  is  liable,  and  this  doctrine  was 
plainly  forecast  by  Judge  Shaw  in  the  statement  of  his  conclusion.     He  said : 

**In  coming  to  the  conclusion  that  tho  plaintiff,  in  the  present  case,  is  not 
entitled  to  recover,  considering  it  as  in  some  measure  a  nice  question,  we 
wonld  add  a  word  of  caution  against  any  hasty  conclusion  as  to  the  application 
of  this  rule  to  a  case  not  fully  within  the  same  principle.  It  may  be  varied 
and  modified  by  circumstances  not  appearing  in  the  present  case,  in  which 
it  appears  that  no  wilful  wrong  or  actual  negli^nce  was  imputed  to  the 
corporation,  and  where  suitable  means  were  furnished  and  suitable  persons 
employed  to  accomplish  the  object  in  view.  We  are  far  from  intending  to 
Bay  that  there  are  no  implied  warranties  and  undertakings  arising  out  of  the 
relation  of  master  and  servant.  Whether,  for  instance,  the  employer  would 
be  responsible  to  an  engineer  for  a  loss  arising  from  a  defective  or  ill-con- 
structed steam-engine ;  whether  this  would  depend  upon  an  implied  warranty 
of  its  goodness  and  sufficiency,  or  upon  the  jact  of  toilftd  mUoonduet  or  grou 
negligeMe  on  the  part  of  the  employer^  \f  a  naturcU  person^  or  of  the  superintend- 
ent or  immediate  repreeentative  and  managing  agent  in  case  of  an  incorporated 
company,  are  questions  on  which  we  give  no  opinion.** 

The  cases  upon  the  master's  duty  to  furnish  safe  machinery  and  trustworthy 
fellow-servants  have  been  given  at  length  in  previous  issues  of  this  periodical. 
Some  of  the  most  recent  are  collated  in  the  notes  in  21  Am.  &  Eng.  R.  R.  Cas. 
581  and  604,  and  it  is  aside  from  my  present  purpose  to  comment  at  length 
upon  them  here.  It  is  enough  to  state  that  they  have  not  grown  up  as  a 
subsequent  limitation  of  the  doctrine  as  to  fellow-servants*  torts,  but  have 
grown  up  along  with  it  and  as  a  part  of  it. 

ly.  Mastbb*8  own  Torts. — Negligence  by  the  master  himself,  as  by  a 
master  working  side  by  side  with  the  servant,  and  wilful  torts  of  the  master, 
have  sometimes  been  spoken  of  as  exceptions  to  the  rule,  but  in  reality  they 
are  lot  exceptions  to  the  rule  at  all,  but  are  direct  applications  of  the  most 
geDeral  rule — ^that  a  tort-feasor  must  answer  for  his  acts — and  are  also  aside 
from  onr  present  purpose. 

v.  Limitations  upon  ths  Bulb. — The  principal  limitations  contended 
for  are: 

(1)  There  is  such  a  servant  as  a  vice-principal,  who  stands  in  the  shoes  of 
the  principal,  and  is  not  a  fellow-servant  with  those  beneath  him;  and  upon 
this  there  is  the  variation  that  every  superior  servant  is  a  vice-principal  as  to 
those  beneath  him;  and 

(2)  The  division  of  labor  has  led  to  such  growth  in  industrial  enterprise 
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as  to  dmde  them  into  duUnet  and  aeparale  d^parimnUij  and  a  laboter  is 
one  department  of  a  great  enterprise  is  not  a  fellow-serrant  with  a  laborer 
in  another  and  separate  department. 

VI.  Thb  Vice- principal  Limit ATiozr. — ^With  regard  to  the  vice- principal 
exception  of  which  so  much  has  been  made,  it  was,  in  so  far  as  it  has  been 
recognized  by  the  oest  authorities,  directly  forecast  in  the  portion  of  Jndge 
Shawns  opinion  given  above,  but  was  also  directly  pressea  upon  the  court 
in  the  South  Carolina  case.  And  here  is  the  manner  in  which  the  ooort 
(Judge  Eyans)  disposed  of  it: 

*'  The  engineer  no  more  represents  the  company  than  the  plaintiff.  Each 
in  his  several  department  represents  his  principal.  The  r^ular  moTement 
of  the  train  of  cars  to  its  destination  is  the  result  of  the  ordinary  perform- 
ance by  each  of  his  several  duties.  If  the  fireman  neglects  his  part,  the 
engine  stands  still  for  want  of  steam;  if  the  engineer  neglects  his,  everything 
runs  to  riot  and  disaster.  It  seems  to  me,  it  is,  on  the  part  of  the  several 
agents,  a  joint  undertaking,  where  each  one  stipulates  for  the  perfonnaooe 
of  his  several  part." 

In  Ohio,  in  1851,  the  doctrine  of  vice-principal  received  its  first  judicial 
impetus  along  its  devious  course.    There  the  engineer  of  a  railway  train  wai 
injured  by  the  negligence  of  the  conductor  under  whose  orders  he  was  placed. 
The  court  held  that  the  company  was  liable.  Little  Miami  R.  R  Co.  t,  Stevens, 
20  Ohio,  415.     They  carefully  limit  the  rule  (p.  485)  to  cases  where  such 
superiority  and  inferiority  of  servants  are  involved.    The  Supreme  Court  of 
Ohio  took  the  same  view  again  in  1854  (The  Cleveland,  C.  &  C.  R.  R.  Co.  r. 
Eeary,  8,  O.  St.  201),  Judffe  Ranney  carefully  specifying  that  the  doctrine 
applied  to  corporations,  wnich  could  not  act  in  person,  but  also  going  the 
full  length  of  denying  the  doctrine  of  Priestley  «.  Fowler  and  Farwell  r 
Railroad  Co.,  and  bringing  forward  in  support  of  this  view  the  Scots  case  of 
Dixon  V.  Rankin,  decided  in  1852,  1  Am.  Railway  Dec.  569  (1854),  regularly 
published  in  14  Sec.  Ser.  420,  by  which  they  claimed  that  the  Scots  law  was 
shown  to  be  at  variance  with  that  of  England.    That  was  a  case  of  injoiy  ia 
a  coal-pit  by  the  breaking  of  a  rope,  out  the   Scots  court  went   the  full 
length  claimed  for  them  by  Judge  lUnney.     In  Whaalan  «.  The  Mad  River, 
e*^,,  R.  R.  Co.,  8  Ohio  St.  249  (see  also  Mad  River,  etc.,  R.  R.Co  .r.  Barber, 
5  Ohio  St.  561,  and  Pittsburg,  etc.,  R.  R.  Co.  «.  Devinney,  17  Ohio  St.  197), 
the  same  court  recognized  and  applied  the  ordinary  rule,  and  expressly  stated 
that  the  earlier  cases  turned  upon  the  subordination  of  the  injured  servant. 
The  doctrine  may  now  be  said  to  have  become  incubated. 

True,  in  Brown  «.  Maxwell,  6  Hill,  592,  the  old  Supreme  Court  of  New 
York  in  1844,  seven  years  before  the  Ohio  idea  was  conceived,  expressly 
decided  that  though  the  act  complained  of  was  done  under  the  superintend- 
ence of  the  foreman  appointed  by  the  master,  there  could  be  no  recovery. 
The  point  was  raised  on  appeal  in  Coon  v.  The  Syracuse,  etc,  R.  R.  Ca.  1 
Seld.  (N.  Y.)  492  (1851),  but  not  having  been  urged  at  the  trial  the  court 
declined  to  consider  it.  It  is  worthy  of  note  that  in  1856,  intervening 
between  Judge  Ranney's  decision  and  the  ease  affirming  it,  and  establishing 
it  as  an  exception  to  the  general  rule  in  Ohio,  the  House  of  Lords,  on  a  Scots 
appeal,  distinguished  the  case  of  Dixon  e.  Rankin  (relied  on  by  Judge 
Ranney)  as  a  case  of  defective  machinery,  and  overruled  it  in  so  far  as  it  was 
inconsistent  with  Priestley  «.  Fowler;  Bartonshill  Coal  Co.  «.  Reid,  S 
Macqueen,  266 ;  and  that  in  the  same  case  the  House  of  Lords,  per  Lord 
Cranworth,  cited  with  marked  approval  Judge  Shaw's  decision  in  the  Far- 
well  case.  In  concluding,  Lord  Cranworth  said :  ''  The  whole  judgment  i$ 
well  worth  attentive  consideration.  It  is  sufficient  for  me  to  say  that  it 
recognizes,  and  in  the  fullest  manner  adopts,  the  English  doctrine,  resting  as 
it  does  on  principles  of  universal  application." 

.  This  Scots  decision  was  the  parent  of  new  mischief  in  Wisconsin  in  1860. 
Coming  to  the  notice  of  the  court  there  through  the  medium  of  Judge  Ran- 
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Dey^s  statement,  that  court  proceeds  to  oyerrule  its  own  former  decision 
(Chamberlain  v.  The  Mil.  &  Mis.  R.  R.  Co.,  11  Wis.  248,  overruling  s.  c.  7  Wis. 
435),  and  asserts  the  contrary  view  in  sweeping  terms.  Judge  Cole  declined 
to  express  an  opinion.  In  the  following  year  the  decision  was  overruled 
and  the  general  rule  reaffirmed  (Moseley  v.  Chamberlain,  18  Wis.  700),  and 
in  1875  the  court  came  round  to  the  doctrine  of  vice-principal,  holding  that 
a  foreman  of  repair-shops  is  a  vice-principal  as  to  a  brakeman  injured  by 
his  n^liffence.    Brabbitts  v.  Chi.  &  N.  W.  R.  R.  Co.,  38  Wis.  289. 

This  idea  that  the  master  is  responsible  to  inferior  servants  for  the  acts  of 
superiors  has  produced  endless  confusion  in  decisions.    Thus,  it  has  been  held 
that  a  superintendent  of  work  is  a  vice- principal.  Cook  v,  Hannibal,  etc., 
R.  R.  Co.,  63  Mo.  397;  that  an  architect  is,  Whalen  v.  Centenary  Church, 
62  Mo.  226  ;  that  a  section  boss  is  as  to  men  at  work  under  him,  Louisville, 
etc.,  R.  R.  Co. «.  Bowler,  9  Heisk,  866 ;  that  a  railway  engineer  is  as  to  a  com- 
mon laborer  at  work  on  the  engine,  Louisville,  etc.,  R.  R.  Co.  v.  Collins,  2 
Duvall  (Ky.)  114;  and   that  a  conductor  of   a  train   is  (see  Ohio  cases, 
supray  and  see  Lalor  v.  Chicago,  etc.,  R  R.  Co.,  52  111.  401 ;  Chicago,  etc., 
R.  R.  Co.  V.  Bayfield,  37  Mich.  205;  contra,  Rowland  v,  R  R.  Co.,  54  Wis. 
226;  s.  c,  5  Am.  A  Eng.  R.  R.  Cas.  578);  and  in  general  the  doctrine  has 
Ijeen  favored  by  the  text-writers,  and  adopted  generally  by  the  Southern  and 
Western  courts.  Gormley  «.  Vulcan  Iron  Works,  61  Mo.  492 ;  Harp6r  v.  Indian- 
apolis, etc.,  R  R.  Co.,  47  Mo.  567;  Lewis  v.  St.  Louis,  etc.,  R.  R.  Co.,  59  Mo. 
495 ;  Nashville,  etc.,  R.  R.  Co.  v.  Jones,  9  Heisk  (Tenn.),  27 ;  Cowles  v.  Rich- 
mond, etc.,  R.  R  Co.,  84  N.  Car.  309;  s.  c,  2  Am.  &  Eng.  R  R.  Cas.  90;  Lake 
Shore,  etc.,  R  R.  Co.  v.  Lavalley,  36  Ohio  St.  221 ;  s.  c,  5  Am.  &  Eng.  R.  R. 
Cas.  &49;  Kansas,  etc.,  R.  R  Co.  «.  Little,  19  Kan.  267;  Walker  v.  Boiling, 
22  Ala.  294;  Moon  «.  Richmond,  etc.,  R  R.  Co.,  78  Va.  745;  s.  c,  17  Am. 
&  Eng.  R.  R.  Cas.  531;  Atlanta  Cotton  Factory  v,  Speer,  69  Ga.  137;  Cooper 
r.  Iowa  Central  R  R.  Co.,  44  Iowa,  134.     On  the  other  hand,  .the  entire  doc- 
trine of  vice-principal  oi  guch^  in  and  of  itself,  and  of  liability  for  a  superior's 
tort  to  an  inferior,  is  unequivocally  repudiated  by  courts  whose   authority 
outweighs  that  of  those  favoring  the  doctrine.     Rochester,  etc.,  R.  R.  Co.  v. 
Brick,  98  N.  T.  211;  s.  c,  21  Am.  &  Eng.  R  R.  Cas.  605;  Malone  v.  Hath- 
away, 64  N.  Y.  5;  Sherman  v.  Rochester,  etc.,  R  R  Co.,  17  N.  Y.  153;  Hof- 
nagle  v.  N.  Y.,  etc.,  R  R.  Co.,  55  N.  Y.  608;  Blake  v.  Me.  Central   R  R 
Co.,  70  Me.  60;  Lehigh  Valley  Coal  Co.  v.  Jones,  86  Pa.  St.   432;  Sum- 
mersell «.  Fish,  117  Mass.  312;  Zeigler  «.  Day,  123  Mass.  152;  O'Connell  v, 
Baltimore,  etc.,  R  R.  Co.,  20  Md.  212;  Columbus,  etc.,  R.  R.  Co.  -o.  Arnold, 
31  Ind.  174;  O'Connor  v.  Roberts,  120  Mass.  427;  Murphy  v.  Smith,  19.  C. 
B.  N.  8.361;  Howells  9.  Landore  Siemens  Steel  Co.,   L.  R.   10  Q.  B.  62; 
Allen  V.  New  Gas  Co.,  1  Exch.  Div.  254 ;  Feltham  v,  England,  L.  R.  2  Q. 
B.  83,  reversing  s.  c,  4  Fost.  &  Fin.  460;  Wilson  v.  Merry,  L.  R  1  H.  L.; 
Sc.  App.  826. 

YII.  Thx  Diffbbsnt  Department  Limitations. — The  distinction  that  ser- 
vants in  different  departments  of  a  general  enterprise  are  not  fellow-servants 
is  another  error  invented  to  soften  the  rigor  of  the  law.  Its  first  judicial 
recognition  which  I  have  discovered  occurred  in  1854,  in  Indiana.  Gillen- 
water  «.  The  Madison  &  Indianapolis  R.  R.  Co.,  5  Ind.  339.  The  court  there 
seemed  to  think  that  there  was  some  warrant  for  it  in  the  Farwell  case.  Let 
us  see.  Jad|^e  Shaw  there  said :  *  *  It  was  strongly  pressed  in  the  argument  that, 
although  this  might  be  so  when  two  or  more  servants  are  employed  in  the 
same  department  of  duty,  where  each  can  exert  some  influence  over  the  con- 
duct of  the  other,  and  thus,  to  some  extent,  provide  for  his  own  security,  yet 
that  it  could  not  apply  where  two  or  more  are  employed  in  different  depart, 
ments  of  duty,  at  a  distance  from  each  other,  and  where  one  can  in  no  de- 
pee  control  or  influence  the  conduct  of  another.  But  we  think  this  is 
founded  upon  a  supposed  distinction  on  which  it  would  be  extremely  diffi- 
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cult  to  establish  a  practical  rule.  When  the  object  to  be  accomplished  is  one 
and  the  same,  when  the  employers  are  the  same,  and  the  sereral  persons  em- 
ployed derive  their  authority  and  their  compensation  from  the  same  source, 
it  icould  he  difficult  to  ditiinguuih  what  constitutes  one  departtiurU  and  wluU  n 
distinct  department  of  duty.  It  would  vary  with  the  circumstances  of  every 
case.  If  it  were  made  to  depend  upon  the  nearness  or  distance  of  the  {ar- 
sons from  each  other,  the  question  would  immediately  arise,  how  near  or  how 
distant  must  they  be  to  be  in  the  same  or  different  departments  ?  la  a  black- 
smithes  shop,  persons  working  in  the  same  building  at  different  fires  may  be 
quite  independent  of  each  other,  though  only  a  few  feet  distant.  In  a  it>pe- 
walk,  several  may  be  at  work  on  the  same  piece  of  cordage  at  the  same  time, 
at  many  hundred  feet  distant  from  each  otner,  and  beyond  the  reach  of  sight 
and  YOice,  and  yet  acting  together. 

Besides,  it  appears  to  us  that  the  argument  rests  upon  an  assumed  principle 
of  responsibility  which  does  not  exist.  The  master  in  the  case  supposed  i» 
not  exempt  from  liability  because  the  servant  has  better  means  of  providing 
for  his  safety  when  he  is  employed  in  immediate  connection  with  those  from 
whose  negligence  he  might  suffer,  but  because  the  implied  contact  of  the 
master  does  not  extend  to  indemnify  the  servant  against  the  negligence  of 
any  one  but  himself,  and  he  is  not  liable  to  tort,  as  for  the  negligence  of 
his  servant,  because  the  person  suffering  does  not  stand  towards  him  in  the 
relation  of  a  stranger,  but  is  one  whose  rights  are  regulated  by  contract, 
express  or  implied.  The  exemption  of  the  master,  therefore,  from  liability 
for  the  negligence  of  a  fellow-servant  does  not  depend,  exclusively,  upon 
the  consideration  that  the  servant  has  better  means  to  provide  for  his  own 
safety,  but  upon  other  grounds.  Eenee^  the  separation  of  the  employment  into 
different  departments  cannot  create  that  liability  when  it  does  not  arise  from 
&tpreS8  or  implied  contract,  or  from  a  responsibility  created  by  law,  to  th^  per- 
sons and  strands  for  the  Tiegligence  of  servants^ 

The  Indiana  court  cite  the  first  italicized  clause  above;  treat  it  as  an 
admission  that  the  servants  in  different  departments  are  co-servants,  and  then 
show  that  a  railway-bridge  carpenter,  when  carried  on  the  train  of  his  com- 
pany, is  in  a  different  department  from  the  trainmen. 

It  is  not  important  to  follow  out  the  different  lines  along  which  this  error 
has  proceeded.  The  doctrine,  like  many  another,  may  have  come  into  recog- 
nition in  several  courts  independently.  Sometimes  the  reports  obscure  the 
growth  of  the  nile  by  omitting  to  mention  the  cases  cited  by  counsel,  and 
sometimes  the  judges  increase  this  difficulty  by  taking  up  the  ideas  pressed 
upon  them,  but  not  alluding  to  the  authorities  relied  on.  This  same  iaea  was 
adopted  by  Judge  Robertson,  in  Kentucky,  in  1865  (Louisville,  etc.,  R.  R  Co. 
V.  Collins,  2  Duv.  (Ky.)  114),but  no  mention  is  made  of  the  authorities  accumu- 
lated in  the  twenty- eight  years  since  Priestley  «.  Fowler  was  decided,  except 
to  say:  ^*  We  cannot  admit  that  the  appellee^s  relation  as  an  employee  in  its 
service  should  exempt  the  corporation  from  that  general  liability  as  it  might, 
perhaps,  do  by  the  application  of  a  recent  rule  adjudged  in  England,  with 
some  exceptions,  and  echoed  (/),  with  still  more  exceptions,  by  a  few  Ameri- 
can courts"  ( !  1) 

The  different-department  distinction  is  called  in  some  works  the  doctrine 
of  Georgia,  Kentucky,  Tennessee,  and  Illinois  (2  Thompson,  Negligence.  1026, 
§  32;  and  see  Beach  Contrib.  Neg.  327,  pasaim),  and  it  has  been  recognized 
in  all  of  those  States.  Cooper  «.  Miillins,  30  Ga.  150;  Nashville,  etc.,  R  R. 
Co.  V.  Jones,  9  Heisk,  27,  relying  on  the  Collins  Kentucky  case  and  Judge 
Redfield'snote;  Toledo,  etc.,  R.  R  Co.  v.  O'Connor,  77  111.  891.  Perhaps 
the  most  complete  statement  of  the  rule  is  that  given  by  the  late 
Judge  Dickey  in  Chicago  &  Northwestern  R.  R.  Co.  v.  Moranda,  93 
111.  802.  Here  he  says:  *^  Where  servants  are  habitually  consociated 
in  their  daily  duties  (as  most  servants  were  at  an  earlier  day  in  Sng* 
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land),  they  may  well  be  supposed  to  have  an  idfluence  over  each  other  and  a 
power  to  promote  in  each  other  caution  by  their  counsel,  exhortation,  and  ex- 
ample, at  least  equal  to  that  of  the  master,  and  perhaps  greater." 

In  cases  where  such  consociation  exists,  be  holds  that  the  general  rule 
should  apply ;  but  where  such  consociation  does  not  exist,  he  insists  that 
the  fellow-servant  rule  has  no  application.  By  this  reasoning  he  concludes 
that  a  section- man  and  a  fireman  are  not  fellow-servants. 

Judge  Dickey  was  trained  in  that  school  of  lawyers  who  believed  that  the 
common  law  was  the  perfection  of  human  wisdom,  and  he  absorbed  much  of 
that  tradition.  He  believed  that  he  could  find  the  principle  to  solve  any 
new  question,  and  to  solve  it  *'  right,"  somewhere  in  the  common  law.  Still, 
he  was  of  a  progressive  temperament  and  likewise  of  an  amiable  disposition ; 
and,  in  preparing  many  of  his  opinions,  he  seems  to  have  unconsciously  thought : 
^*  Qo  to,  now,  let  us  discover  some  hidden  beauties  in  the  common  law." 
The  Moranda  opinion  is  a  specimen  of  this  class.  He  believed  that  in  **  con- 
sociation" he  had  discovered  the  ratio  decidendi  of  the  fellow-servant  cases, 
and  the  cases  which  **  overlooked  "  that  principle  were  '*  illogical."  He  was 
at  some  pains  to  run  down  the  Illinois  cases — some  two  dozen  or  more — and 
to  show  that  they  could  be  harmonized  with  his  view. 

Yin.  ExAxn^ATioN  OF  THB  RuLB. — Treating  the  subject  in  a  random  way, 
one  will  easily  liffht  upon  authorities  which  seem  to  make  the  master  liable, 
and  which  would  lead  to  the  conclusion  that  the  exceptions  have  ^rown  more 
extensive  than  the  rule.  And,  again,  by  diligent  search  for  authorities  squint- 
ing in  one  direction  and  excluding  everything  else,  it  is  easy  to  pick  out 
authorities  which  will  support  almost  any  rule  necessary  to  make  the  master 
liable,  and  back  them  up  by  others  only  a  little  removed  from  the  same  rule; 
and  so  utterly  break  down  the  clear  and  plain  rule  of  law. 

But,  avoiding  this  method  of  obscuring  the  subject,  let  us  take  two  of  the 
most  eminent  State  courts  of  last  resort  in  the  country,  viz.,  those  of  Massachu- 
aetts  and  Kew  York,  and  examine  if  possible,  chronologically,  all  the  decisions 
they  have  made  on  the  subject.  We  shall  then  have  the  rule  in  those  two 
courts  in  its  completeness,  and  know  when  and  how  far  such  decisions  can 
be  accurately  cited  as  authorities  for  limitations  of  the  rule,  and  as  making 
the  master  liable. 

IX.  A  List  of  Massachusbtts  Casbs  rblating  to  Emfloteb's  Lia- 
bility FOR  IkJURIBS  to  EmPLOTBB  from  THB  ACT  OR  OMISSION  OF  ANOTHBR 

Emploteb,  or  from  Dbfbotivb  Magbinbby,  btc. 

1842.     4  Metcf.  49 — Farwell  v.  Boston  <&  Worcester  R.  R.  Co.     General  rule. 

1849.  3  Cush.  270 — Hayes  «.  Western  R.  R.  Co.    Preceding  case  followed. 

1850.  6  Cush.  75 — Albro  o.  Agawam  Canal  Co.    Superintendent  and  laborer 

held  fellow-servants. 

1851.  9  Cush.  112 — King  v.  Boston  &  Worcester  R.  R.  Co.    General  rule  ap- 

plied in  case  of  minor  who  was  injured. 

1852.  10  Cush.  228 — Gilshannon  9.  Stonybrook  R  R.  Co.    Laborer  riding  to 

his  work  on  the  master's  train  is  fellow- servant  with  those  operating 
train. 

1855.  4  Gray,  99— Albro  f>,  Jaquith.  Lately  overruled  by  S.  J.  C.  Mass, 
1881.  Osborne  «.  Morgan,  180  Mass.  103,  105.  The  servant  injur- 
ing a  fellow-servant  is  not  liable  to  such  servant  therefor. 

1857.  10  Gray,  274 — Cayzer  v,  Taylor.  Master  liable  for  acts  of  incompe- 
tent fellow-servant  knowingly  retained ;  servant  in  charge  of  condi- 
tion of  machinery  is  in  master's  place ;  master  held  liable  for  his  de- 
fault. 

1860.  14  Gray,  466— -Seaver  9.  B.  &  M.  R.  R.  Co.  Laborer  carried  to  work: 
defect  in  car,  company  held  not  liable. 

1864.     8  Allen,  441 — Snow  «.  Housatonic  R.  R.  Co.     Company  must  furnish 
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roadbed  safe  for  use  of  employee,  and  is  liable  for  failure  of  ler- 
▼ants  charged  with  that  duty  to  perform  it. 

1864.  9  Allen,  396 — Durgin  v,   Munson.      Fellow-serrant^a  negligence  is 

operating  machinery  is  not  within  rule  milking  master  liable. 

1865.  10  Allen,  238;  s.  c,  13  Allen,  483— Oilman  «.  Eastern  R  R  Co. 

Switchman's  negligence  in  injuring  car-repairer  will  not  make  com- 
pany liable.  Otherwise  if  switchman  was  an  habitual  drunkard,  of 
which  company  had  notice.  (This  is  important  as  throwing  light 
on  the  doctrine  of  what  may  be  called  the  *^  machinery  Tice-prizici- 
pal.''  Under  the  case  of  Cayzer  v.  Taylor,  tupra,  the  car- repairer  ii 
a  '*  machinery  vice-principal,"  and  if  his  negligence  had  injui%dtbe 
switchman,  the  master  would  be  liable.  But  for  the  switchman^s 
negligence  injuring  this  vice-principal  the  master  is  not  liable. 
This  is  not  unreasonable,  nor  a  case  of  a  rule  that  will  not  work  both 
ways.  The  two  men  are  fellow-servants.  In  addition  to  this,  out 
is  a  **  machinery  vice-principal."  The  ^'  machinery  vice-principti*^ 
rule  overrides  the  fellow-servant  rule.  But  when  it  is  the  other 
fellow,  M.,  the  switchman,  who  is  negligent,  he  is  not  a  yice- 
principal,  and  so  the  fellow-servant  rule  remains  in  full  force.) 

1866.  12  Allen,  58~Steward  v.  Harvard  College.    Servants  of  landlord  aod 

servants  of  tenant  using  elevator  together  not  fellow-servants. 

1867.  14  Alien,  193 — Cooper  «.  Hamilton.    Failure  to  keep  floor  in  repair,  if 

not  brought  to  notice  of  master  by  servant  in  charge,  held  to  be  doe 
to  negligence  of  fellow-servants. 

1868.  98  Mass.  575 — ^Flynn  «.  Beebe.    General  rule ;  evidence  held  not  ta 

show  fellow-service. 

1868.  98  Mass.  572— Felch  «.  Allen.    Ckneral  rule. 

1869.  101  Mass.  101 — ^Hacket  v,  Middlesex  Mfg.  Co.    Defective  machinery. 
1869.     102  Mass.  572 — Coombs  v.  New  Bedford  Cordage  Co.    Dangerous 

machinery,  exposure  of  minor  to. 
1871.    106  Mass.  282— Huddeston  v.  Lowell  Machine  Shop.    Defective  floor, 

general  rule  as  to  master's  duty. 
1871.     106  Mass.  461— Goodfellow  «.  B.,  H.  &  E.  R  R  Co.    Fellow-servaat 

doctrine  raised,  but  waived. 

1871.  108  Mass.  7— Com.  v.  Y.  &  Mass.  R  R.  Co.    Popcorn-vender  on 

train  supplying  passengers  with  water  in  return  for  transportatioii, 
held  a  passenger  and  not  fellow-servant. 

1872.  110  Mass.  23— Walsh  e.  Peet  Valve  Co.    Dangerous  machine;  msster 

should  notify  servant;  master  and  servant  working  together,  master 
liable. 

1872.  110  Mass.  240— Ford  v.  Fitchbnrg.     Servant  charged  with  duty  to 

repair  is  vice-principal. 

1873.  Ill  Mass.  322— Northcoate  e.  Batchelder.    Dangerous  premises;  iiia»- 

ter's  duty. 
1878.    112  Mass.  234— Gannon  e.  Housatonic  R  R  Co.     Master's  wife  at 

work  with  servant;  they  are  not  fellow-servants;  master  liable. 
1873.     113  Mass.  396— Sullivan  e.  India  Mfg.  Co.    Dangerous  machinery; 

minor  servant;  master's  duty. 
1878.    113  Mass.  544 — DufEy  v.  Upton.    Break  of  machinery  under  extra 

pressure,  to  overcome  obstruction,  not  itself  a  proof  of  master's  lia- 
bility. 
1875.     117  Mass.  407 — Arkerson  v.  Dennison.    Defective  staging  built  befcve 

employment  of  plaintiff  by  those  with  whom  he  afterwards  became 

a  fellow ;  master  liable. 

1875.  118  Mass.  114— Johnson  e.  Boston.    General  rule  applied  to  servants 

of  a  municipality. 

1876.  119  Mass.  412— Ladd  e.  New  Bedford  R  R  Co.    Breaking  of  switch 
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not  alone  sufficient  to  make  company  liable;  additional  evidence 
showing  neglect  necessary;  contributory  negligence  applicable. 

119  Mass.  419 — Hodgkins  v.  Eastern  R.  R.  Co.  Make-up  of  train 
from  oars  of  unequal  height  not  a  violation  of  master's  duty. 

120  Mass.  427 — O'Connor  v.  Adams.  Dangerous  machinery ;  minor 
servant;  master's  duty  to  notify  servant. 

121  Mass.  252— Wood  v.  New  Bedford  R.  R.  Co.  Operation  of  ma- 
chinery not  the  work  of  a  machinery  vice- principal;  master  not 
liable  for  failure  therein. 

121  Mass.  608 — Kelly  v.  Norcross.  Suitable  material  and  suitable 
workmen ;  defect  in  the  structure  by  their  neglect  unknown  to  mas- 
ter; injury  of  a  fellow-servant;  master  not  liable. 

122  Mass.  400 — Harkins  v.  Standard  Sugar-refinery.  Same  doctrine 
applied  as  in  preceding  case. 

128  Mass.  152 — Zeigler  «.  Day.  Superintendent  and  laborer  held  fel- 
low-servants. 

123  Mass.  484 — Colton  v.  Richards.  Doctrine  of  Kelly  f>,  Norcross^ 
9upraj  applied. 

124  Mass.  114 — Smith  v.  Lowell  Mfg.  Co.  Use  of  machinery  and  ap- 
pliances; servant's  failure  therein;  master  is  not  liable  to  fellow- 
servants. 

125  Mass.  487 — ^Mulchy  e.  Methodist  Religious  Society  et  oZ.  Danger- 
ous place  for  work  built  by  contractor  and  occupied  by  defendant 
before  setting  plaintiff  at  work ;  master  liable. 

125  Mass.  79 — Ix>vejoy  v,  B.  &  L.  R.  R.  Co.  Dangerous  track;  con- 
tributory negligence  defeating  recovery. 

125  Mass.  282 — Morse  v.  Glendon.  Use  of  machinery;  master  not 
liable  to  fellow-servant  for  servants'  negligence  therein. 

125  Mass.  485 — ^Killea  v,  Faxon.  Erection  of  dangerous  place  for 
work  by  fellow-servant ;  master  not  liable. 

126  Mass.  84 — Jones  «.  Granite  Mills.  Use  of  machinery ;  doctrine 
applied. 

126  Mass.  24 — Huff  v.  Ford.     Independent  contractor  and  his  servant. 

127  Mass.  270 — ^Eaton  v.  Wobum.  Servant  of  contractor  having 
contract  to  li^ht  a  municipality  not  a  servant  of  municipality,  and 
may  recover  Tot  defect  in  highway. 

128  Mass.  8— Walker  v.  B.  &  M.  R.  R.  Co. ;  s.  c,  1  Am.  &  Eng.  R  R. 
Cas.  141.    Doctrine  as  to  use  of  machinery  applied. 

128  Mass.  456 — Kelly  v,  Boston  Lead  Co.    General  doctrine. 

128  Mass.  530 — Kelly  v,  Johnson.  A's  servant  consenting  to  help  B, 
on  B*s  false  representation  that  A  had  promised  to  send  men  to 
help  B,  does  not  thereby  become  B's  fellow-servant. 

129  Mass.  268— Holden  d.  Fitchburg  R.  R.  Co. ;  s.  c,  2  Am.  &  Eng. 
R.  R.  Cas.  94.  ''  Different  department "  and  '*  personal  consociation 
and  influence"  doctrines  rejected.  Compensation  from  same  fund 
the  test  of  fellow-service. 

180  Mass.  374 — Curran  v.  Merchts.  Manuf.  Co.     Ckneral  rule. 
133  Mass.  349— McDermott  «.  Boston.     Foreman  is  not  vice-prin- 
cipal. 
183  Mass.  501 — Kenney  «.  Shaw.    Superintendent  is  not,  because  of 
his  superiority,  a  vice-principal. 
1883-3.184  Mass.   361 — Flynn  v,  Salem.     Declaration   must  allege  facts 
showing  that  negligent  person  and  plaintiff  are  not  fellow-servants 
where  they  are  in  same  work  and  prima  facie  fellow-servants. 
Superintendent  is  prima  fade  fellow-servant  with  those  under  him. 
1882-8.  134  Mass.  563 — Superintendent.     Same  doctrine  reaffirmed. 
1888«     136  Mass.  1 — Lawless  v.  Conn.  River  R.  R.  Co. ;  s.  c,  18  Am.  &  Eng. 
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R.  R.  Ca8.  90.  Furnishing  machinerj;  use  of  macliinery;  con- 
tributory negligence.    General  doctrines  stated. 

1884.  188  Mass.  387~0'Brien  v.  Boston,  etc.,  R.  R  Co.  Furnishing  mate- 
rials: contributory  negligence  of  fellow-servant  co-operating  with 
master's  failure  to  furnish  proper  materials  no  defence. 

1884-5. 188  Mass.  390 — ^Moulton  v.  Gage.  Patent  danger  in  place  of  work: 
master  not  liable. 

1884-5.  188  Mass.  426— Spicer  «.  Boston  Iron  Co.  Defective  machinery 
question  for  jury. 

X.    A  List  of  New  York  Cases  rslatihg  to  EmfiiOtsr^s  Liabiijtt 
FOR  Injuries  to  Employee  froh  the  Act  or  OiassioN  of  Ajtotheb  Ex- 

PLOTBB,  or  froh  DEFECTIVE  MACHINERY,  ETC. 

1844.  6  Hill,  592 — Brown  v.  Maxwell.  (In  Supreme  Court ;  1st  case  in  K.  Y.) 
Vice-principal  repudiated. 

1849.  6  Barb.  281— Coon  t>.  Syracuse  &  Utica  R.  R.  Co.;  same  case,  1859, 
5  N.  Y.  492.  General  rule.  Bupondeat  superior  itself  a  hard 
doctrine. 

1858.    8  N.  Y.  175— Eeegan  v.  Western  R.  R.  Co.    Defectiye  machinery. 

1858.  17  N.  Y.  158->8herman  v,  Rochester  R.  R.  Co.  General  nle. 
Superior  and  inferior  distinction,  and  distinct  and  separate  emploj- 
ment  distinction,  both  repudiated.  The  principle  on  which  the 
rule  is  founded  embraces  all  those  cases.  The  reasons  in  support 
of  it,  taken  together,  are  equally  forcible  in  respect  to  any  one 
case  as  to  either  of  the  others.    Per  Strong,  J. 

1858.  17  N.  Y.  184— Russell  o.  Hudson  R.  R  R.  Co.  Laborer  as  a  passen- 
ger after  work  done  is  a  fellow-servant  still. 

1858.  18  N.  Y.  482— Boldt  «.  N.  Y.  Central  K  R.  Co.  General  rale 
Trackmen  and  train  operatives  fellow-servants. 

1858.  19  N.  Y.  127— Smith  tr.  N.  Y.  A  Harlem  R.  R.  Co.  Two  roads 
using  one  track;  switchman  of  one  not  fellow-servant  of  operatives 
of  the  other. 

1862.  25  N.  Y.  562— Wright  «.  N.  Y.  Central  R.  R.  Co. ;  s.  c,  28  Barb.  80- 
86.  Superior  and  inferior  distinction  and  separate-department 
distinction  repudiated.  Defective  machinery  rule  stated.  Notice 
to  plaintiff  of  such  defect  may  defeat  recovery. 

1868.  39  N.  Y.  468— Warner  v,  Erie  R.  R.  Co.  Defective  machinery. 
Selection  of  appliances  and  servants.    Latent  defect  in  bridge. 

1872.  49  N.  Y.  521— Laning  «.  N.  Y.  Central  R  R.  Co.  Due  care  in 
selecting  servants  not  enough.  Master  must  maintain  trustworthy 
force  of  servants.  Vice,  e.g,  intoxication,  subsequently  acquired, 
with  notice  to  master,  ground  for  recovery.  Notice  to  servant  pnts 
him  on  his  guard.  Promise  by  master  to  discharge  vicious  fellow- 
servant  unless  he  amends  makes  contributory  negligence  a  question 
for  jury. 

1878.  58  N.  Y.  549— Flike  v.  Boston  &  Alb.  R.  R.  Co.  Servant  who  ba« 
master^s  duty  to  select  and  provide  machinery  for  servants  dis- 
charges the  duty  which  the  master  owes  to  bis  servants  and  is  a 
vice-principal.     The  fellow- servant  exemption  has  no  application. 

1874.  55  N.  Y.  608— Hofnagle  v.  N.  Y.  Central  &  H.  R.  R.  Co.  Foreman 
of  a  gang  not  a  vice-principal. 

1874.  57  N.  Y.  108— Svenson  v.  Atlantic  Mail  Steamship  Co.  Distinct 
masters;  different  paymasters;  no  fellow-servants. 

1874.  58  N.  Y.  56— Sprong  v,  Boston  &  M.  R.  R.  Co.  Plike  v.  Boston  & 
Alb.  R.  R.  Co.    58  N.  Y.  549  followed. 

1874.  58  N.  Y.  217— Rose  «?.  B.  &  A.  R.  R.  Co.  Duty  of  vice-piincipd  to 
the  servants  extends  to  providing  suffident  force  of  seryanta. 
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1874.  59  N.  Y.  856— Baulec  v.  N.  Y.  &  Harlem  R.  R.  Co.     Vice-principal 

should  discharge  servants  who  proTe  inefficient.  Failure  therein 
makes  principal  liable. 

1875.  59  N.  Y.  517 — Corcoran  v.  Holbrook  et  al.    Vice-principal    should 

keep  machinery  in  repair;  failure  to  do  so  makes  company  liable. 

1875.  60  N.  Y.  607—Plank,  Adm'r,  v.  N.  Y.  Central  R.  R.  Co.  Track  must 
be  kept  in  safe  condition  for  employees.  Failure  therein  is  failure 
of  principal.     Servant  charged  therewith  is  in  place  of  principal. 

1875.  62  N.  Y.  99— Bradley  «.  N.  Y.  Central  R.  R.  Co.  Track-master's 
duty  to  protect  servants  extends  to  servants  cariiig  for  track.  They 
may  rely  on  his  promise  to  warn  them  of  trains.  Principal  liable 
for  his  failure  therein. 

1875.    62  N.  Y.  251— Sammon  v.  N.  Y.  &  Harlem  R  R.  Co.    Gtenoral  rule. 

1875.  63  N.  Y.  449— Gibson   v,  Erie  R.  R.  Co.     Defective  track.     Con- 

tributory negligence  as  to  well-known  defect  bars  recovery. 

1876.  64  N.  Y.  6 — ^Malone  v.  Hathaway.    A  foreman  charged  with  special 

duties  but  executinp^  them  under  instructions  from  the  principal 
who  retains  supervision  is  not  the  aUer  ego  of  the  principal,  and  is  a 
fellow*servant  with  those  under  him. 

1877.  70  N.  Y.    90 — ^Leonard  v.  Collins.     Master  and  servant  working 

together,  master  liable  for  his  own  negligence. 

1877.  70  N.  Y.  171— Besel,  Adm'r,  «.  N.  Y.  Central  &  A.  R  R  Co.    Li  cases 

of  corporations,  where  there  is  a  general  agent  or  superintendent 
having  the  management  or  control  of  any  particular  department  or 
branch  of  the  business,  such  agent  or  officer  takes  the  place  of  the 
corporation,  and  any  neglect  or  omission  of  duty  in  respect  to  his 
employees  is  the  act  of  the  master,  for  which  the  latter  is  responsible. 

1878.  73  N.  Y.  88— Booth  v.  B.  &  A.  R  R.    Master^s  duty  to  employees  re- 

quires him  to  provide  train  with  sufficient  number  of  servants  for 
safety.  Failure  therein  makes  master  liable.  Person  charged  with 
executing  that  duty  stands  in  master's  place. 
1878.  73  X.  Y.  195 — Muller  v.  McKesson  et  aX,  Fellow-servant  exemption 
held  not  to  extend  to  case  of  servant  charged  with  care  of  ferocious 
animal. 

1878.  73  N.  Y.  585— Mehan,  Adm'r,  v.  Syracuse  &  Bing.  R  R  Co.    Company 

liable  for  failure  to  furnish  safe  track  for  employee. 

1879.  (18  Hun,  847 — Eagan  «.  Tucker.   Foreman  with  power  to  employ  and 

discharge  men  and  full  control  of  work  is  vice-principal.) 
1879.     76  N.  Y.  125— De  Graff  «.  N.  Y.  Central  R  R  Co.     Break  of  machin* 
ery  does  not  of  itself  make  company  liable ;  failure  to  exercise  due 
care  in  furnishing  and  maintaining  machinery  must  be  shown. 

1879.  79  N.  Y.  240— Kirkpatrick  «.  N.  Y.  Cent.  R.  R  Co.    Negligence  of 

person  charged  witn  master^s  duty  to  keep  machinery  in  a  sound  con* 
dition  is  negligence  of  master. 

1880.  80  N.  Y.  46— Fuller  9.  Jewett;  s.  c,  1  Am.  <&  Eng.  R  R  Cas/1l09. 

Duty  to  employees  to  maintain  machinery  in  repair  canxft>t  be  so 

delegated  as  to  relieve  master  from  failure  to  perform  it. 
1880.    80  K.  Y.  458— Kain  v.  Smith,  s.  c,  2  Am.  &  Eng.  R  R  Cas.  545. 

Two  corporations  operating  a  road,  joint  use  of  defective  machinery 

and  joint  employment ;  both  liable. 
1880.    81  N.  Y.  206— Cone  «.  Delaware,  etc.,  R  R«Co. ;  s.  c,  2  Am.  &  Eng. 

R.  R   Cas.  57.    Defective  machinery,  contributory  negligence  of 

fellow-servant  no  defence. 
1880.    81  K.  Y.  873— Henry  «.  Staten  Island  R  R  Co.;  s.  c,  2  Am.  ft  Eng. 

R  R  Cas.  60.     General  rule  as  to  negligent  use  of  'machinery  by 

fellow-servant. 
1S80.    81  N.  Y.  516— Crispin  v.  Babbitt.     Not  all  acts  of  vice^principal  are 
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done  by  him  as  Tice-principal.  Liability  of  master  depends  not  on 
rank  of  the  person  perf  omun^  the  act.  but  on  the  character  of  the  ict 
A  person  charged  with,  ana  performing,  the  acts  which  a  master 
owes  to  his  servants,  is  a  yice-principal.  Same  person  performing 
acts  of  a  mere  servant  is  a  mere  servant. 
1880.  82  N.  Y.  870— Hawley  v.  Northern  Central  R.  R  Co.;  s.  c,  2  Am.  & 
£d^.  R.  R  Cas.  247.  Defective  roadbed.  Notice  to  plaintifi. 
Orders  from  competent  authority  that  he  take  the  risk.  Negligence, 
and  contributory,  questions  for  jury. 

1880.  88  N.  Y.  7^Painton  e.  Northern  Central  R  R  Co. ;  s.  c,  5  Am.  &  Eog. 

R.  R.  Cas.  454.  Machinery  and  implements;  master  must  furnish 
safe  and  fit,  but  is  not  a  guarantor;  anus  of  proving  negligence  of 
master  is  on  plaintiff. 

1881.  84  N.  Y.  77— McCosker  v.  Long  Island  R.  R.  Co. ;  s.  c,  6  Am.  &  Eng. 

R.  R.  Cas.  564.  Yardmaster  and  hand  under  him  kdd  fellow-ser- 
vants. Crispin  v.  Babbit,  81  N.  Y.  516,  9upr<iy  followed.  Acts  of 
any  agent  which  are  not  in  performance  of  master^s  duty  to  em- 
ployees are  those  of  a  servant. 

1881.  85  N.  Y.  61— Slater  «.  Jewett;  s.  c,  6  Am.  &  Eng.  R  R  Cas.  515. 

Master  not  a  guarantor.  Reasonable  care,  in  view  of  the  circmn- 
stances  and  of  their  relation,  is  the  measure  of  his  duty.  Servants 
of  one  railway  company,  employed,  one  by  one  agent,  another  bj 
another,  may  be  fellow- servants. 

1882.  88  N.  Y.  264 — De  Forest  v.  Jewett,     Servant  accepting  service  know- 

ing condition  of  structures  and  machinery  takes  all  apparent  risks. 
Hdd^  he  cannot  call  upon  his  employer  to  make  alterations  to  secure 
greater  safety. 

1882.  89  N.  Y.  875— Eain  «.  Smith ;  s.  c,  2  Am.  &  Bug.  R  R  Cas.  545.  De- 
fective  machinery:  servant  has  right  to  assume  that  master  will 
perform  his  duty  to  furnish  safe  implements  and  appliances.  Neg- 
ligence and  contributory  negligence  in  case  of  defective  machinery 
are  for  jury. 

1882.  89  N.  Y.  470— Devlin  v.  Smith.  Master  does  not  undertake  abso- 
lutely for  safety  of  implements.  Reasonable  care  his  duty.  Proof 
of  defect  not  alone  enough.  Evidence  of  negligence  necessary,  or 
proof  of  notice  of  defect. 

1888.  91  N.  Y.  882— Sheehan  v.  N.  Y.  C.  &  H.  R.  R  Co.  Master  ordeiiDg 
servant  to  work  contrary  to  the  general  rules,  i.  «.,  sending  a  train 
*'  wild-cat  '*  on  another  train's  time,  bound  to  see  to  it  that  traek  is 
kept  clear  of  such  other  train.  So  superintendent  sending  soch 
order  is  in  master's  place  and  on  error  of  servant  delivering  soch 
orders,  it  is  question  for  jury  whether  master  is  liable. 

1888.  92  N.  Y.  689 — Same  rule  laid  down  in  another  suit  growing  out  of 
same  accident. 

1888.  91  N.  Y.  495— Mann  v.  President,  etc.,  of  D.  &  H.  C.  Co.  Selection  of 
competent  fellow-servants.  Negligence  of  servant  on  his  Uiird  trip 
question  for  jury  as  to  opportunity  to  determine  his  competency. 

1888.  91  N.  Y.  641— Homer  o.  Everett.  Safe  place  for  work.  Ab  to  master's 
duty  to  warn  servant  employed  to  repair  defects,  of  existence  of 
dangers. 

1884.  94  N.  Y.  874— Yosburgh  v.  Lake  Shore  &  Mich.  South.  R  R  Co.; 
s.  c,  15  Am.  &  Eng.  K.  R.  Cas.  249.  Purchase  by  a  railway  compsnj 
of  line  of  another  road  containing  obvious  defects.  Duty  of  pur- 
chasing company  to  repair  before  making  general  use  of  it. 

1888.  94  N.  Y.  622— Disher  v.  N.  Y.  C,  etc.,  R  R  Co. ;  s.  c,  15  Am.  &  Bog. 
R.  R  Cas.  238.    Defective  machinery,  evidence  of,  held  insufficient 

1884.     9firN.  Y.  267— Vick  «.  N.  Y.  C,  etc.,  R.  R  Co. ;  a.  a,  17  Am.  &  Eng. 
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R  R.  Gas.  609.  Servant  carried  upon  road  to  and  from  work  is  a 
servant  and  not  a  passenger.  No  recovery  against  master  for  fellow- 
servant's  tort 

1884.  »5.  N.  Y.  546.— Ellis  v,  N.  Y.,  L.  E.  &  W.  R.  R.  Co. ;  s.  c,  17  Am.  «fc 

£ng.  R.  R.  Cas.  641,  Negligence  of  fellow-servant  and  failure  of 
company  to  provide  proper  apparatus,  co-operating  to  produce  in- 
jury. Company  liable.  Co-operating  negligence  of  fellow- servant 
will  not  exonerate  company. 

1885.  98  N.  Y.  211— Brick  v.  Rochester,  etc.,  R.  R.  Co. ;  s.  c,  22  Am.  &  Ene. 

R  R.  Cas.  605.  Gang  of  laborers  reconstructing  dilapidated  road. 
Injury  to  one  by  negligence  of  foreman,  master  not  liable.  Duty 
to  furnish  safe  road  does  not  apply  in  full  to  those  who  are  recon- 
structing road.  Foreman  a  fellow-servant  with  gangman  under  him. 
1885.  98  N.  Y.  274— Powers  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co. ;  s.  c,  22  Am.  <& 
Eng.  R.  R.  Cas.  609.  Defective  machinery.  Notorious  defect,  e,g,f 
broken  handle  of  hand-car  in  hand  of  man  using  it.  Contributory 
negligence  sufficient  for  nonsuit. 
1885.     98  N.  Y.  562 — Burke  v,  Witherbee.    Break  or  dislocation  of  sound 

machinery  from  unknown  cause :  refusal  of  nonsuit  error. 
1885.    99  N.  Y.  368— Pantzar  v,  Tilly  Poster  Iron,  etc.,  Co.    Master's  duty  to 
provide  for  safety  of  servants  by  providing  safe  and  fit    machinery, 
tools,  appliances,  and  place  for  work,  and  competent  fellow-servants 
cannot  be  so  delegated  as  to  relieve  the  master  from  liability.     Su- 
perintendent of  manufacturing  company  to  whom  all  these  duties 
and  control  of  work  are  delegated  is  vice-principal. 
XL     SuMMABT  OF  THE  Casbb. — Here  we  find  the  general  rule  of  the 
master's  exemption  from  liability  to  his  servants  for  the  torts  of  their  fellow- 
servants  clearly  stated ;  and  we  find  the  limitations  manufactured  ex  indtutria 
by  the  counsel  for  the  plaintiffs  and  sanctioned  by  some  of  the  courts,  viz., 
the  superior-servant  rule,  the  distinct-department  and  personal-consociation 
rules,  all  rejected,  and  the  vice-principal  doctrine  confined  to  its  proper  prov- 
ince, viz.,  the  province  of  a  servant  who  is  charged  with  the  execution  of 
the  duty  of  the  master  towards  his  servants.  « 

From  this  exhibit  of  the  law  we  find  that  the  rule  in  these  two  great 
States  is  the  same,  and  is  uniform  and  consistent.  There  are  occasional  de- 
▼iations  in  the  application  of  the  rule,  but  they  do  not  affect  the  unity  of 
the  result. 

They  give  us  the  general  rule  in  its  fulness.  They  also  state  the  master's 
duty  to  his  servants  to  provide  and  maintain  a  safe  and  fit  place  for  work, 
safe  and  fit  machinery  and  appliances,  and  competent  and  efficient  fellow- 
servants  in  sufficient  numbers;  they  state  that  the  duty  in  this  respect  is  con- 
tinuous, and  applies  to  the  maintenance  of  such  a  condition  as  well  as  its 
original  creation;  they  state  that  this  duty  cannot  be  delegated  so  as  to  ex- 
onerate the  master;  they  state  that  the  servant  charged  with  this  duty  of  the 
master  toward  his  servants  is  a  vice-principal,  and  that  his  negligence  therein 
IS  the  negligence  of  the  master,  for  which  the  master  is  liable.  They  state 
that  this  IS  true  of  a  servant  while  charged  with  this  duty,  whaiwer  Ms  ranJt, 
and  that  a  servant  charged  with  any  o^er  duties  is  a  fellow-servant  with  the 
rest,  whateo&r  hi$  rank. 

They  also  state  that  the  master  is  not  an  insurer ;  that  reasonable  care  is 
the  measure  of  his  duty ;  and  that  contributory  negligence  by  the  servant 
injured  may  defeat  his  recovery  for  an  injury  caused  by  the  neglect  of  the 
master  or  his  vice-principal  to  the  same  extent  as  in  other  cases. 

Thus  stands  the  law  in  Massachusetts  and  New  York,  and  thus  stands  the 
law  in  the  other  States  where  statutes  have  not  intervened,  or  chaos  has  not 
been  invoked  by  judicial  legislation.  In  the  courts  which,  under  pressure 
of  the  hardship  of  the  rule,  have  tempered  it  with  judicial  (and  as  they  sup- 
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poee,  judidoiii)  error,  the  counsel  for  the  plaintiflE,  always  sure  of  his  Terdict 
Dclow,  goes  up  with  a  reasonable  confidence  that  he  can  make  the  court  fee 
that  the  time  has  come  for  a  little  further  modification ;  and  the  lesuli  is 
that  no  one  is  ever  sure  of  what  the  law  in  a  given  case  is. 

Ths  Chicago,  Melwauksk  aitd  St.  Paul  R.  R.  Co.  «.  Rosa. — In  Chicago, 
Milwaukee  &  St.  Paul  R.  R.  Co.  «.  Ross,  112  U.  S.  377;  s.  c,  17  Am.  &  Eng. 
R.  R.  Cas.  501,  the  United  States  Supreme  Court  saw  fit  to  declare  in  favur 
of  a  modification  of  the  rule,  to  the  effect  that  the  conductor  of  a  railway 
train  is  not  a  fellow-servant  with  the  engineer  in  charge  of  its  engine, 
within  the  meaning  of  the  rule  which  exempts  a  master  from  liability  for  ihe 
negligence  of  his  senraiit,  whereby  another  servant  engaged  in  the  same 
common  employment  is  injured ;  but  such  conductor  is  the  vice-principal  of 
the  company. 

In  reaching  this  conclusion  they  relied  on  the  Ohio  cases  which  I  have 
noticed  in  the  earlier  part  of  this  note.  The  Ohio  idea  is  therefore  tbe 
author  and  finisher  of  the  superior  and  inferior  limitation  upon  the  role. 
The  decision  was  reached  by  a  vote  of  five  to  four.  Justices  Bradley,  Hat- 
thews,  Gray,  and  Blatchford  dissenting.  The  decision  has  been  welcomed 
as  a  finality  by  the  believers  in  the  doctrine.  In  1865,  the  Kentucky  su- 
preme court  rendered  a  decision  adopting  the  same  view.  Louisville,  etc^ 
R.  R.  Co.  e.  Collins,  2  Duv.  114.  ('*A  Kentucky  text- writer  may  be  par- 
doned for  reminding  his  brethren  that  the  doctrine  of  the  Supreme  Court  of 
the  United  States,  as  expounded  in  this  case,  is  the  Kentucky  doctrine  de- 
clared many  years  ago  in  Louisville  &  Nashville  R.  R  Co.  e.  Collins,  by  our 
great  Chief- Justice  Robertson,  and  which  has  since  been  the  rule  in  this 
State.**  Beach,  Contributory  Negligence,  p.  337.)  Mr.  Charles  Tisik  Beach, 
Jr.,  writing  from  the  Louisville  Courier-Journal  Building,  and  with  a  pro- 
phetic imagination,  perhaps  infected  by  the  lurid  periods  which  are  wont  to 
emanate  from  that  building,  proclaims  that  **  verily  the  doctrine  of  this  esse 
has  come  to  stay.**  Beach  on  Contributory  Negligence,  p.  386,  note,  Mr. 
Asa  Iglehart,  in  reviewing  the  same  case,  20  Cent.  L.  J.,  p.  86  et  teq.^  points 
out  that  the  real  question  in  the  particular  case  is  one  of  fact,  and  that  the 
superiority  of  the  conductor  was  not  in  evidence  in  that  case ;  that  it  hss  no 
existence  in*fact ;  and  that  in  importing  that  fiction  into  the  case,  and  then 
recognizing  and  applying  the  superior-servant  doctrine  to  it,  tbe  Supreme 
Court  of  the  United  States  committed  gratuitous  errors.  Of  the  Kentucky 
case  (championed  by  the  other  writer,  Beach,  Contrib.  Neg.,  p.  337)  he  says: 
'*  It  is  enough  to  say  that  it  was  decided  nearly  twenty  years  ago,  and  the  ex- 
tract below  is  anything  else  but  an  assurance  of  the  learning  and  eruption 
of  the  court  thus  attempting  to  establish  a  new  line  of  decisions;  the  utter- 
ances by  the  court  do  not  add  much  weight  to  the  opinion  thus  enundated. 
The  extract  is  as  follows : 

**This  is  the  only  doctrine  we  can  recognize  as  consistent  with  the  en- 
lightened and  homogeneous  jurisprudence  of  the  clearer  day  of  its  ripening 
maturity ;  and,  looking  through  the  mist  of  the  adjudged  cases  and  elemen- 
tary dicta^  we  can  see  no  other  fundamental  principle  which  can  mould  them 
into  a  consistent  or  abiding  form.  That  principle  is  the  only  safe  clew  to 
lead  the  bewildered  explorer  to  the  light  which  shows  the  sure  way  to  tbe 
right,  and  proves  the  true  doctrine  of  American  law.*' 

Mr.  Iglehart  concludes:  '*  It  would  seem  inevitable  that  any  fancied  bene- 
fit which  the  court  may  contemplate  from  the  change  of  the  rule  will  be 
overbalanced  by  the  increase  of  litigation  resulting  therefrom,  .  .  .  But  it 
is  not  probable  that  a  rule  of  law  so  well  settled  will  be  unsettled  by  one 
opinion,  however  hiffh  the  court  announcing  it — certainly  not  by  an  ojonioo 
with  so  shadowy  a  K>undation  and  rendered  by  a  court  so  evenly  dirided. 
It  may  rather  be  predicted  that  when  this  question  next  comes  before  this 
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court  the  eminent  justices  who  dissented  in  this  case  will  be  in  the 
majority." 

XII.  The  Ratiokalb  of  thb  Gsnsral  Rulb. — ^From  this  rStumS  it  will 
be  seen  that  the  law  implies  a  contract  on  the  part  of  the  master  to  provide, 
select,  and  maintain  suitable  machinery  appliances,  places  for  work,  and 
suitable  fellow-servants;  and  on  the  part  of  the  servant  it  implies  a  contract 
something  like  this:  *'I  know  what  kind  of  work  I  am  going  into.  You  do 
your  duty  in  furnishing  the  equipment,  and  PU  take  my  chances/' 

That  there  are  hardships  in  this  rule  no  one  can  deny ;  that  it  is  the  best 
X>o88ible  rule  would  be  a  hardy  assumption.  But  I  firmly  believe  that  it  is 
not  the  province  of  the  courts  to  modify  the  rule.  That  is  the  field  of  the 
l^islature,  and  accordingly  in  many  jurisdictions  we  find  them  at  work 
upon  it. 

XIII.  Statutes.— The  Employers'  Liability  Act  1880,  L.  R.  15  and  16  Gen. 
Sta.  258  (43  and  44  Vict.  c.  43),  makes  the  master  liable  for  accidents  happening : 

(1)  By  reason  of  any  defect  in  the  ways,  works,  machinery,  or  plant. 

(2)  By  the  negligence  of  persons  in  superintendence. 

(3)  By  the  negligence  of  superiors. 

(4)  By  acts  or  omissions  done  in  obedience  to  ordeis  to  which  the  servant 
was  bound  to  comform. 

(5)  By  acts  or  omissions  in  obedience  to  by-laws  or  particular  instructions 
given  by  persons  delegated  with  authority  in  that  behalf. 

(6)  By  reason  of  the  ne^ugence  of  any  person  in  the  service  of  the  em- 
ployer who  has  the  charge  or  control  of  any  signal  points,  locomotive, 
engine,  or  train  upon  a  railway. 

There  are  exceptions  to  these  classes  which  need  not  be  noted  in  detail. 
It  is  interesting  to  note  that  the  Parliamentary  committee  having  the  sub- 
ject in  charge,  in  their  report  on  the  state  of  the  law,  adopted  the  opinion  of 
Chief  Justice  Shaw  in  Farwell  f>.  The  Boston  &  Worcester  K.  R.  Corp.  as  their 
statement  of  the  existing  law. 
Statutes  are  now  in  force  in — 

OaU/amia.     Codes,  6970-71,  §§  1970-71. 

Dakota.    Code  1877,  p.  896,  art.  2,  following  that  of  California. 
Qwrgia.     Code  1873,  p.  521,  8086. 
linoa.    Code  1880,  vol.  1,  p.  842,  §  1807. 
Kan$ai.     R.  L.  1879,  p.  784,  c.  84,  §  4914  (enacted  1874> 
MUHssippi,    Code  1880,  809,  §  1054. 
Montana,     R.  8. 1879,  471,  §  818. 
Bh4)de  Island.     Public  Statutes  1882,  558,  c.  204,  §  15. 
Wueannn.    L.  1875. 

Wyoming.     Compiled  Laws  1876,  p.  512,  c.  97,  $  1. 
Mi$m>uri.     R.  8.  1879,  p.  849.  c.  25,  §  2121. 
A  convenient  summary  of  these  statutes  is  given  by  Mr.  Beach  in  his  valu- 
able work  on  Contributory  Negligence,  pp.  879  882. 

XIV.    COHBTrrUTIONALITY    AND   VALIDITY    OF    STATUTES.— SomC  of  theSO 

statute!*  are  directed  especially  against  railroad  companies.  In  the  principal 
case  of  The  Missouri  Pacific  R.  R.  Co.  v.  Mackay,  given  above,  it  was  con- 
tended that  such  a  statute  was  unconstitutional,  under  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States,  forbidding  each  of  the  States 
to  ^*deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
lawfl.*'  The  contention  was  that  placing  this  burden  upon  railway  companies 
and  not  upon  other  employers  was  unequal. 

It  seems  that  the  objection  is  not  well  taken.  If  it  were,  then  laws  requir- 
ing railway  companies  to  uniform  their  employees,  would  be  unequal;  laws 
requiring  railway  employees  to  complain  in  the  magistrates'  courts  of  yiola- 
tions  of  the  act  against  minors  jumping  on  trains  would  be  unequal;  and 
laws  requiring  railways  to  fence  their  tracks  would  be  unequal. 
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The  law  in  controversy  and  all  these  laws  proceed  upon  the  idea  that  a 
railway  operated  by  steam  causes  special  dangers,  and  that  such  dangers  may 
be  made  subjects  of  legislation  m  a  proper  exercise  of  the  police  power. 
These  laws  apply  to  all  railways  equally,  and  this  must  be  taken  to  comply 
with  the  spirit  of  the  amendment. 

The  question  has  also  been  mooted  whether  statutes  similar  to  the  lom 
statute,  imposing  such  liability  on  masters,  '*any  contract  to  the  oontrarr 
notwithstanding,  and  such  contracts  to  be  void,"  are  valid ;  but  the  question, 
fairly  presented,  scarcely  affords  room  for  discussion.  The  law  restrains 
alienation  of  property,  restrains  a  contract  by  a  tenant,  giving  the  landlord 
power  to  eject  without  notice,  and  in  numerous  ways  restrains  the  "right  of 
free  contract." 

XV.  Railwat-accidbnt  Iksubakcb. — Several  of  the  railway  companies 
in  America  have  adopted  the  system  of  employees*  accident  insurance  com- 
panies, requiring  their  employees  to  pay  a  certain  amount  from  their  wages 
into  a  common  fund,  from  which  losses  are  paid,  and  insuring  the  employees 
against  losses  by  accidents. 

The  plan  has  many  commendable  features,  and  we  are  informed  by  the 
newspapers  that  Bismarck  is  favoring  a  similar  scheme  of  government^  in- 
surance for  all  operatives.  Several  amendments  to  the  scheme  as  now  in 
operation  would  be  necessary  to  make  it  safe  and  equitable.  Thus,  unless 
the  company  contributes  to  the  insurance  fund,  the  employees  are  compelled 
to  pay  for  losses  caused  by  defective  machinery  or  other  results  of  the  com- 
pany's neffligence.  Again,  the  effect  of  such  insurance  upon  the  injured  ser- 
vant's right  of  action  against  the  company,  in  the  respective  caaes  when  the 
company  contributes  to  the  insurance  fund,  and  when  it  does  not,  would  need 
legal  regulation.  Again,  the  custody  and  management  of  the  reserve  fund  of 
the  company  would  present  important  questions.  Shall  the  employees  build 
up  a  fund  and  leave  its  custody  to  the  officers  of  the  company!  Have  the 
officers  of  our  railway  companies  the  time  to  administer  the  affairs  of  such 
an  insurance  company  in  addition  to  their  other  dutiesf  Are  railway  officers 
ex  officio  good  insurance  officers?  And,  most  important  of  all,  is  it  wise  in 
the  present  relations  of  employers  and  employees  for  the  companies  to  seek 
to  control  such  a  fund  created  by  their  employees?  Is  such  an  attempt  likely 
to  be  generally  successful? 

Again,  the  burden  of  maintaining  such  a  charge,  and  managing  the  busi- 
ness incident  thereto,  while  not  likely  to  rest  severely  upon  the  larger  com- 
panies or  their  employees,  would  render  it  impracticable  when  applied  to 
some  of  our  smaller  roads. 

And  yet  the  workings  of  the  accident-insurance  plan  seem  likely  to  be 
much  better  than  the  workings  of  the  present  law.  At  present  the  company  ^t£ 
off  in  many  cases  when  it  ought  to  pay,  and  is  oppressed  with  unconscion- 
able verdicts  when  it  ought  not  to  pay.  We  are  told  that  in  this  controversy 
juries  are  organized  on  the  side  of  poverty,  and  courts  on  the  side  of  property. 

In  the  majority  of  cases  the  fault  rests  upon  a  fellow-servant  who  is  worth- 
less ;  the  company  is  not  liable  under  the  existing  law,  and  the  barren  remedy 
against  the  co-employee  is  all  that  is  left  to  the  sufferer;  and,  as  will  be  seen, 
even  that  was  once  denied  in  Massachusetts.  Albro  v,  Jaquith,  4  Gray,  99; 
overruled,  1881. 

The  accident-insurance  plan  would  provide  a  fund  for  all  these  cases,  and 
if  properly  participated  in  by  the  companies,  under  the  sanctions  of  law, 
might  be  substituted  for  the  liability  in  damages  under  the  present  law. 

Roughly  to  sketch  out  such  a  law,  suppose  that  an  experienced  statistician 
were  to  take  the  statistics  of  railway  accidents  fora  periocl  of  years,  and,  usiog 
all  accessible  information,  compute  the  ratio  of  railway  accidents  caused 
by  the  negligence  of  employees  to  the  total  number,  and  in  the  same  manner 
the  number  of  accidents  due  to  negligent  or  reckless  orders  of  the  manage- 
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ment  (aa  in  the  New  York  case,  suprm,  where  the  telegraphic  order  to  the  engi- 
neer ran  ''  wild-cat  to  Cayuga  regardless  of  50"),  also  from  the  use  of  defeo- 
tiTe  machinery  and  from  the  failure  of  the  companies  to  use  due  care  for  their 
employees  in  maintaining  their  plant  and  corps  of  employees,  and  then  let 
the  burden  of  maintaining  the  insurance  fund  be  divided  between  the  com- 
panies and  the  employees  on  that  ratio.  Let  all  the  companies  and  railway 
employees  in  a  State,  say,  be  required  to  join  in  one  common  fund. 

Then  let  the  employees  and  the  companies  have  a  voice  in  electing  the 
officers  and  determining  the  management  in  proportion  to  their  respective 
contributions  to  the  fund.  This  would  include  the  smaller  roads,  ana  their 
membership  would  be  advantaffeous  both  to  them  and  their  men  and  to  the 
larger  companies.  Give  this  Targe  accident  insurance  company  a  separate 
management,  with  officers  not  connected  with  any  of  the  railway  companies 
interested.  A  company  of  this  size  could  employ  first-class  insurance  offi- 
cers to  manage  it  and  pay  them  well,  and  yet  be  operated  at  trifling  cost  as 
compared  with  the  average  insurance  company.  The  large  item  of  expense 
with  the  ordinary  insurance  company,  of  maintaining  a  corps  of  insurance 
solicitors  in  the  field,  would  be  done  away.  Let  the  ordinary  rules  of  con- 
tributory negli^nce  apply  to  the  claims  and  proofs  of  losses,  and  let  the  in- 
surance protection  be  in  lieu  of  the  liability  in  damages. 

No  doubt  there  would  be  considerable  difficulty  m  procuring  the  enact- 
ment of  such  a  scheme,  and  when  enacted  many  unforeseen  difficulties  of 
detail  would  arise,  and  there  would  be  some  floundering  before  it  could  be 
made  to  run  smoothly. 

The  advanti^es  of  the  plan  over  the  present  anomalous  system  of  verdicts 
for  the  plaintins  and  reversals  above,  are  obvious. 

It  would,  to  a  great  extent,  remove  the  ill-feeling  occasionally  produced 
in  the  adjustment  of  servants^  claims  for  personal  injuries.  But  it  would  do 
more  than  this.  The  hostile  feeling  between  capital  and  labor  is  one  of  the 
ominous  signs  of  the  times.  The  proposed  plan  would  tend  to  bind  the  rail- 
way company  and  its  operatives  together  with  new  ties  of  common  interest. 
The  indemnity  so  furnished  by  the  company  to  its  employees,  and  by  the 
employees  to  the  company,  would  give  each  an  increased  sense  of  security. 
Their  common  contributions  to  a  joint  fund,  their  joint  ownership  of  the 
fund,  and  joint  interest  in  the  management  of  the  fund — in  a  word,  the 
mvluaUty  of  interest,  always  existing,  in  fact,  though  generally  lost  sight  of, 
between  capital  and  labor,  but  here  developed  in  a  new  and  most  important 
form,  and  avowedly  made  the  controlling  feature  of  the  plan — would  go  far 
to  remove  feelings  of  hostility. 

The  plan  would  probably  prove  popular  with  the  employees,  judging  from 
the  general  popularity  of  mutual  insurance  and  beneflt  societies  among  them. 
The  only  persons  likely  to  be  injured  would  be  professional  accident  lawyers 
and  professional  labor-reformers,  and  we  may  expect  them  to  organize  a  pow- 
erful lobby  against  the  bill  when  it  is  brought  in. 

The  proi>osed  plan  applies  only  to  railway  companies.  The  vast  army  of 
manufacturing  employees  would  be  unaffected  by  it.  The  railway  field  is  no 
doubt  the  easiest  field  in  which  to  try  the  experiment.  When  placed  in  ope- 
ration, if  found  to  work  well,  it  could  gradually  be  extended  to  other  fields. 
Meanwhile  it  seems  that  such  an  act  as  the  English  Employers'  Liability 
Act  would  be  a  good  thing  for  the  field  not  covert  by  the  insurance  plan. 
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V. 

Chicago,  Rock  Island  akd  Paoifio  B.  IL  Ga 

(Advance  Oa$e,  Iowa.     OOober  20,  1885.) 

Where  a  brakeman  on  a  freight  train,  whose  duty  it  waa  to  go  forward  sod 
open  a  switch,  jumped  from  the  first  car  to  the  eneine  tender,  hM  that  the 
testimony  of  brakeman  was  admissible  to  show  sucn  to  be  the  usual  cxisUm^ 
and  that  it  was  easier  to  jump  on  the  tender,  and  go  from  it  to  the  engine 
steps,  which  were  nearer  the  ground,  than  to  go  down  the  ladder  on  the  side 
of  the  car.  ^ 

But  a  witness  testifying  to  such  custom  cannot  be  permitted  to  testify  alco 
that  in  going  from  the  top  of  a  box  car  in  the  rear  of  the  tender  to  the  engine 
he  would  jump  down  on  the  same  place  in  the  tender  on  which  plaintiff  tesli> 
fied  he  jumped. 

It  may  be  shown  also  that  if  the  motion  of  the  engine  is  suddenly  increased 
after  the  speed  of  the  train  has  been  checked  by  the  brakes,  it  produces  & 
jerking  of  the  cars  more  or  less  violent,  and  sometimes  sufficient  to  break 
coupling-irons. 

Instructions  must  be  based  upon  evidence  and  pleadings. 

When  the  circumstances  ana  facts  of  a  case  are  proven  by  direct  testi- 
mony, it  is  error  to  instruct  the  jury  that  they  should  consider  and  give 
proper  weight  to  the  instincts  and  presumptions  which  naturally  lead  men 
to  avoid  injury  and  preserve  their  own  lives,  in  determining  whether  at  the 
time  the  plaintiff  was  injured  he  was  in  the  exercise  of  ordinary  care. 

The  question  whether  a  party  has  been  guilty  of  negligence  is  not  always 
one  of  law,  when  the  facts  are  undisputed ;  but  where  the  facts  are  such  thst 
but  one  conclusion  can  reasonably  be  drawn  from  them,  it  is  the  proviDce 
of  the  court  to  determine  that  conclusion.  When  different  minds  might 
reasonably  reach  different  conclusions  from  them,  the  parties  are  entitled  to 
have  the  question  determined  by  the  jury. 

Appeal  from  Mahaska  district  conrt. 

Action  for  the  recovery  of  damages  for  a  personal  injury  sus- 
tained by  plaintiff  while  in  defendant's  employ  as  a  brakeman  on 
one  of  its  trains,  in  consequence,  as  is  alle^d,  of  the  negligence  of 
the  engineer  in  charge  of  the  engine  which  was  hauling  said  train. 
There  was  a  verdict  and  judgment  for  plaintiff.  Defendant 
appeals. 

M,  A,  Low  for  appellant. 

Bolton  <&  McCoy  iov  appellee. 

Kekd,  J. — Plaintiff  was  employed  as  head  brakeman  on  a  freight 
train.  He  had  been  in  defendant's  service  about  10  days  at  the 
time  he  received  the  injuries  complained  of,  bnt  had  some  exp^ 
rience  as  brakeman  oil  another  road  before  entering  defendant's 
employment.  At  the  time  of  the  accident  he  was  making  J"s 
PAcra.  first  trip  with  the  engineer  who  was  in  charge  of  the 

engine.     The  accident  happened  as  the  ti*ain  was  approaching  A 
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station  at  which  it  was  to  be  side-tracked  to  permit  a  passenger  train 
which  was  following  to  pass  on  the  main  track.  It  is  the  duty  of 
ihe  head  brakeman,  when  the  train  is  approaching  a  station  at 
which  it  is  to  be  side-tracked,  to  rednce  its  speed  by  applying  the 
brakes,  and  when  it  has  reached  the  proper  distance  from  tlie 
switch  to  get  down  from  it  while  it  is  still  in  motion  and  go  for- 
ward and  so  adjust  the  switch  as  to  permit  the  train  to  pass  on  to 
the  side  track.  Plaintiff  was  in  the  performance  of  this  duty  at 
the  time  of  the  accident.  He  applied  the  brakes  and  reduced  the 
8peed  of  the  train.  He  then  started  forward  to  the  engine,  in 
order,  as  he  claims,  to  be  in  a  convenient  position  from  which  to 
get  down  from  the  train  when  it  should  arrive  within  the  proper 
distance  of  the  switch.  The  car  iAotmediately  in  rear  of  the  tender 
was  an  ordinary  box  car,  its  top  being  somewhat  higher  than  the 
top  of  the  tender;  and  when  plaintiff  was  in  the  act  oi  getting  from 
the  car  to  the  tender,  or  immediately  after  he  stepped  upon  the 
tender,  he  fell  to  the  ground  and  sustained  the  injuries  of  which 
he  complains.  His  claim  is  that  he  was  performing  the  duty  re- 
quired of  him  in  the  hianner  in  which  it  is  ordinaiiJy  performed, 
and  that  the  engineer  knew  that  he  would  descend  to  the  tender 
from  said  box  car  after  he  had  applied  the  brakes,  and  that  he 
knew  he  was  in  the  act  of  getting  down  from  the  car  to  the  tender, 
and  with  that  knowledge  he  negligently  turned  on  steam  without 
giving  him  any  warning  that  he  was  about  to  do  so,  and  that  the 
turning-on  of  the  steam  caused  a  sudden  increase  in  motion  of  the 
engine,  and  that  he  was  thrown  from  the  train  by  the  jerking 
caused  by  this  movement. 

1.  Tliere  was  a  tool-chest  on  the  tender  which  extended  across 
the  rear  end  and  occupied  the  greater  portion  of  it.  There  was  a 
space,  however,  of  from  eight  inches  to  one  foot  in  Width  between 
the  ends  of  the  chest  and  the  sides  of  the  tender,  and  there  was 
evidence  tending  to  prove  that  plaintiff  jumped  or 
slipped  from  the  top  oi  the  box  car  into  one  of  these  o^Sto  jump 

r\  r*  f  "L  •       av  from    car    to 

spaces.     One  question   which  arose  m  the  case  was  mam^mKB. 
whether  there  was  any  necessity  for  plaintiff   to  go  ^ 
forwai-d  to  the  engine  before  getting  down  from  the  train,  and 
wliether  he  might  not  have  left  it  with  greater  safety  to  himself 
by  descending  a  ladder  at  the  end  of  the  box  car  and  stepping 
from  that  point  to  the  ground.    Another  question  was  whether  he 
exercised  all  reasonable  care  for  his  safety  in  passing  from  the  box 
car  to  the  tender.     He  was  examined  as  a  witness  in  his  own 
l)€half,  ?nd,  against  defendant's  objection,  was  permitted  to  testify 
that  brakemen,  when  they  were  required  to  go  ahead  to  open 
switches,  usually  went  forward  to  the  engine  before  getting  down 
from  the  train,  and  that  it  was  easier  to  get  down  from  the  engine 
tlian  from  other  places  in  the  train,  for  uie  reason  that  the  step  on 
the  engine  was  a  foot  nearer  the  ground  than  were  those  on  th^ 
23  A.  &  E.  R  Gas.— 22 
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box  cars.  Two  other  witneeses  who  had  been  employed  as  brake- 
men  on  other  roads,  but  who  had  never  worked  on  defendants 
road,  were  permitted  to  testify  to  substantially  the  same  facts. 
The  objection  urged  against  the  admission  of  this  testimonj  was 
that  defendant  would  be  bound  by  the  custom  only,  in  case  it  pre- 
vailed, in  the  operation  of  its  own  road,  and  it  did  not  appear  that 
the  witnesses  were  competent  to  testify  as  to  the  custom  on  m 
road.  The  evidence  was  offered,  however,  not  for  the  purpoee  of 
proving  a  custom  which  would  be  binding  upon  defendant,  but  to 
show  that  plaintiff  was  not  guilty  of  negligence  in  adopting  that 
particular  course  in  performing  the  duty,  in  the  absence  of  ex- 
press rule  or  direction  prescribm^  the  particular  course  he  should 
pursue  under  the  circumstances,  he  was  required  to  choose  between 
the  two  courses.  And  if,  in  making  that  choice,  he  adopted  the 
course  usually  followed  under  like  circumstances  by  men  in  th^ 
calling,  that  fact  would  have  a  very  important  bearing  upon  the 
question  whether  he  exercised  due  care  in  making  the  choice.  It 
was  therefore  not  material  whether  the  witnesses  could  testify  to 
the  custom  on  defendant's  road  or  not  It  was  sufficient  if  they 
were  able  to  testify  to  the  course  pursued  under  similar  circnzn- 
Btances  by  men  generally  in  that  employment.  Jeffrey  v.  Keokuk 
&  D.  M.  R.  R.  Co.,  56  Iowa,  546  ;  s.  c,  5  Am.  &  Eng.  R  R  Cas. 
568. 

One  of  the  witnesses  was  permitted  to  testify,  however,  that  in 
going  from  the  top  of  a  box  car  in  the  rear  oi  the  tender  to  the 
engine  he  would  jump  down  on  the  same  place  in  the  tender  on 
which  plaintiff  testified  he  jumped  at  the  time  of  the  accident 
This  evidence  is  incompetent.  It  was  for  the  jury  to  say,  under 
all  the  circumstances  of  the  transaction,  whether  plaintiff  exercised 
due  care  in  passing  from  the  car  to  the  tender.  The  statement  of 
the  witness  was,  in  effect,  an  expression  of  opinion  by  him  tha: 
what  plaintiff  did  was  the  proper  thing  to  do  under  the  circum- 
stances. This  clearly  was  not  competent.  Jeffrey  v.  Keokuk  A' 
D.  M.  E.  R.  Co.,  supra.  The  same  witness  was  also  pei-mitted  to 
testify  that  if  the  motion  of  the  engine  is  suddenly  increased  after 
the  speed  of  the  train  has  been  (£ecked  with  the  brakes,  it  will 
cause  a  jerking  of  the  train  more  or  less  violent,  and  that  he  had 
jERKiiio  OF  known  coupling  links  and  pins  to  be  broken  by  that 
^^^  means.     The  objection  urged  against  the  admission  of 

this  testimony  was  that  it  was  irrelevant  and  incompetent.  Tiie 
witness  was  a  brakeman,  but  had  never  been  employed  on  defend- 
ant's road.  He  gave  an  opinion  based  upon  facts  which  had  coine 
under  his  own  observation  as  to  the  enect  which  tlie  sudden  in- 
crease of  the  motion  of  the  engine  would  have  under  given  circum- 
stances upon  the  balance  of  the  train.  We  think  the  opinions  of 
witnesses  competent  to  form  correct  opinions  on  the  subject  are 
admissible  to  prove  that  fact ;  and  we  think,  also,  that  the  witness 
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^was  shown  to  be  competent  to  give  an  opinion.  A  question  in  the 
case  was  whether  plaintiff  was  thrown  irom  the  ti'ain  by  a  sudden 
jerk  caused  by  an  increased  motion  of  the  engine.  There  was 
other  evidence  tending  to  prove  that  steam  was  turned  into  the 
engine  and  that  its  motion  was  increased.  The  evidence  objected 
to  tended  to  prove  that  if  that  was  done  it  would  have  a  tendency 
to  cause  the  result  which  plaintiff  claims  was  produced  by  it.  It 
vras  therefore  relevant  to  tlie  issue. 

2.  Defendant  examined  as  a  witness  the  engineer  who  was  in 
charge  of  the  engine  at  the  time  of  the  accident,  and  complaint  is 
made  of  the  action  of  the  court  in  requiring  him  to  answer  certain 
Questions  asked  hitn  by  plaintiff's  counsel  on  cross-examination. 

Without  setting  out  the  questions  objected  to,  we  deem 
it  suflScient  to  say  that  they  in  no  manner  related  to  ek  cE08?n^ 
the  subjects  upon  which  the  witness  was  examined  in  ^"'^ 
chief.  They  were  not  asked  for  the  purpose  of  testing  the  truth 
of  any  of  his  statements  in  chief,  or  with  the  view  of  eliciting 
further  information  than  had  been  given  in  his  examination  in  chief 
on  subjects  upon  which  he  was  examined;  but  were  calculated  and 
intended,  no  doubt,  to  elicit  evidence  of  an  independent  fact  which 
plaintiff's  counsel  deemed  material  to  his  case.  The  objection  that 
the  questions  were  not  allowable  on  cross-examination  should  have 
been  sustained. 

3.  The  court  gave  the  following  instructions  to  the  jury,  the 
g^iving  of  which  was  assigned  as  error :  "  If  you  find  from  the  evi- 
dence that  the  injury  was  caused  by  the  engineer  putting  on  more 
steam,  and  thereby  causing  a  jerk  of  the  car  on  which  plaintiff  was 
then  standing  or  being,  and  you  further  so  find  that  he  put  on  no 
more  steam  than  was  usual  and  necessary  for  the  proper  movement 
of  the  train,  and  under  the  circumstances  disclosed  oy  mmHucnoKs. 
the  evidence,  this  would  not  constitute  such  negligence  nio '^mAM^'oir 
on  the  part  of  the  engineer  as  would  render  defendant  SSSt  ""^"" 
liable  in  this  case,  unless  you  further  find  from  the  evidence  that 
at  the  time  of  so  putting  on  steam  the  engineer  knew  that  plaintiff 
was  in  a  dangerous  situation,  and  after  liaving  such  knowledge 
conld  have  avoided  the  injury  by  the  exercise  of  ordinary  care. 
But  if  you  find  that  the  engineer  put  on  more  steam  than  was 
nsual  or  necessary  at  such  time  and  place,  and  had  good  reason  to 
believe  that  it  would  have  the  effect  to  render  it  more  than  ordi- 
narily dangerous  for  brakemen  on  the  train  or  cars  behind  by  reason 
of  an  unusually  violent  and  sudden  jerking  of  the  cars,  and  that  he 
gave  no  notice  or  warning  to  plaintiff  of  such  jerking,  or  such 
putting  on  of  steam,  then  such  putting  on  of  steam  would  constitute 
a  want  of  ordinary  care  on  the  part  of  the  engineer." 

The  jury  were  told  in  effect,  by  these  instructions,  that  plaintiff 
would  be  entitled  to  recover  if  he  had  established  either  (1)  that 
the  engineer  turned  on  no  more  steam  than  was  nsual  and  neces- 


340  WHIT8ETT  V.  CHICAGO,  ETC.,   R.  R.   CO. 

sary  for  the  proper  movement  of  the  train  at  the  time,  bat  tbat  Le 
knew  at  the  time  that  plaintifi  was  in  a  position  of  danger,  aiid 
conld  have  avoided  the  injury  by  the  exercise  of  ordinary  care,  but 
neglected  to  use  snch  care ;  or  (2)  that  he  turned  on  more  steam 
than  was  usual  or  necessary  at  the  time,  and  knew  that  this  would 
have  the  effect  to  render  it  more  than  ordinarily  dangerous  to 
brakemen  on  the  train,  but  gave  plaintiff  no  warning  or  notice  of 
his  intention  to  put  on  the  steam.  We  think  the  court  was  sot 
warranted  by  the  evidence  in  submitting  either  of  these  instruc- 
tions to  the  jury.  Steam  was  turned  on  by  the  engineer,  but  the 
evidence  shows,  without  any  conflict,  that  tliis  was  rendered  neces- 
sary by  the  fact  that  the  train  was  on  a  slight  up-grade,  and  its 
momentum  was  not  sufficient  to  carry  it  to  the  switch  ;  and  wefnd 
no  evidence  in  the  record  that  more  steam  was  turned  on  tban  was 
usual  or  necessary  for  the  proper  movement  of  the  train  at  the 
time.  The  evidence  shows  tbat  the  turning  on  of  tbe  steam 
caused  a  sudden  jerking  of  the  train  ;  but  it  is  shown  that  tbis  al- 
ways occurs  when  the  motion  of  the  engine  is  increased,  and  the 
slack  in  the  train  is  taken  up.  Plaintiff  testified  that  the  jerk  oc- 
curred at  the  instant  he  stepped  or  jumped  into  the  space  between 
the  tool-chest  and  the  side  of  the  tender.  There  is  no  claim  tliat 
it  was  sufficiently  violent  to  have  thrown  him  from  the  train  if  it 
had  occurred  while  he  was  on  the  box  car,  or  that  he  would  bave 
been  injured  by  it  if  be  had  succeded  in  reaching  the  middle  por- 
tion  of  the  tender  before  it  occurred.  But  tlie  danger  of  tbe  situa- 
tion arose  from  the  fact  that  the  jerk  occurred  at  the  instant  his 
feet  alighted  in  the  narrow  space  between  the  tool-chest  and  tlie 
side  of  "the  tender.  And  there  is  no  evidence  that  the  engineer 
knew  when  he  turned  on  the  steam  that  plaintiff  was  in  that  posi- 
tion, or  that  he  was  about  to  place  himself  in  that  position,  ibe 
engineer  testified  that  his  wliole  attention  was  taken  up  at  tbe 
time  with  the  engine,  and  that  he  was  looking  in  the  opposite 
direction  from  where  plaintiff  was ;  and  he  is  corroborated  by  the 
fireman,  and  is  not  contradicted  by  any  other  witness. 

We  think,  also,  that  the  second  instruction  quoted  submits  to  &e 
jury  a  question  which  does  not  arise  under  the  pleadings.  Tbe 
act  of  negligence  charged  in  the  petition  is  that  the  engineer  turned 
on  the  steam  without  giving  the  plaintiff  any  warning,  when  he 
knew  that  he  was  about  to  come  down  from  the  top  of  the  bos  car 
over  the  tender  and  into  the  cab,  and  when  he  knew,  also,  that  tlie 
turning-on  of  the  steam  would  cause  the  engine  to  make  a  sudden 
jerk  forward,  and  would  be  liable  to  throw  plaintiff  f  rem  the  train. 
The  allegation  is,  not  that  ^^he  turned  on  more  steam  tban  vas 
usual  or  necessary  at  such  time  and  place,"  but  that  he  was  negli- 
gent in  turning  it  on  at  the  time  he  did  when  he  knew  tbat  plain- 
tiff was  in  a  position  where  he  was  liable  to  be  injured  by  the  jerk- 
ing of  the  train  which  would  be  occasioned  by  it    This  court  has 
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often  held  that  it  is  error  to  submit  a  material  question  of  fact  to 
the  jury  upon  which  there  is  no  evidence.  State  v.  Osborn,  45 
Iowa,  426:  York  v.  Wallace,  48  Iowa,  306;  Templin  v.  Eoth- 
weiler,  56  Iowa,  259.  It  is  equally  erroneous  to  submit  a  question 
which  is  not  presented  by  the  pleadings. 

4.  The  jury  were  told  in  another  instruction  that  they  should 
•consider  and  ^ive  proper  weight  to  the  instincts  and  presumptions 
which  naturally  lead  men  to  avoid  injury  and  preserve  psBBntPTioir 
tlieir  own  lives,  in  determining  whether  plaintiff  at  the 
time  of  the  accident  was  in  the  exercise  of  ordinary 
care.     In  Way  v,  Illinois  Cent.  R.  R.  Co.,  40  Iowa,  341,  the  jury 
were  instructed  that,  in  determining  what  the  deceased  was  doing 
at  the  instant  he  received  the  injury  wliich  caused  his  death,  they 
might  give  due  weight  to  the  instincts  which  naturally  lead  men  to 
avoid  injury  and  preserve  their  lives,  and  the  instruction  was  ap- 
proved by  this  court.     In  that  case  death  had  resulted  from  the  in- 
jury and  it  was  material  to  determine  just  what  the  deceased  was 
doing  at  the  instant  the  injury  occurred.     There  was  no  direct  tes- 
timony from  which  that  fact  could  be  determined,  and  the  holding 
is  that  the  instinct  of  self-preservation  might  be  considered  in 
connection  with  the  circumstances  proven  in  determining  it.     But 
when  the  facts  of  the  transaction  are  proven  by  direct  testimony, 
tlie  question  whether  the  party  acted  negligently  or  with  care  is 
to  be  determined  from  those  facts.     Plaintiff  testified  that  he,  in 
the  night-time  and  when  the  train  was  in  motion,  jumped  or  stepped 
from  the  top  of  the  box  car  into  a  narrow  space  between  the  end 
of  the  tool-chest  and  the  side  of  the  tender,  and  the  question  was 
whether  this  was  a  negligent  or  a  careful  act.     It  is  manifest  that 
the  consideration  that  men  do  not  ordinarily  expose  themselves  to 
dangers  or  death  can  have  no  weight  in  determining  that  question. 
The  same  instruction  upon  a  similar  state  of  facts  was  disapproved 
in  Dnnlavy  v.  Chicago,  R.  I.  &  P.  R.  R.  Co ;  21  Am.  &  Eng.  R.  R. 
Oas.  542. 

5.  It  was  shown  that  there  were  a  hand-hold  and  ladder  on  the 
end  of  the  box  car  towards  the  tender,  and  that  by  descending  this 
ladder  plaintiff  might  have  reached  a  position  from  which  he  could 
have  jumped  or  stepped  to  the  ground  without  going  coKrwBtJTORT 
upon  the  tender  or  engine.  Defendant  asked  the  conrt  QmSoiJ°*~o» 
to  instruct  the  jury  that  if  this  ladder  was  intended  for  ^^oktxct. 
the  descent  of  plaintiff  from  the  car,  and  he  neglected  to  use  it  in 
going  from  the  car,  but  instead  of  using  it  jumped  from  the  car 
to  the  tender,  he  could  not  recover. 

Other  instructions  were  asked,  to  the  effect  that  if  plaintiff,  by 
jumping  from  the  car  to  the  tender,  exposed  himself  to  greater 
dancer  than  he  would  have  done  if  he  had  passed  from  the  Ci\r  by 
tlie  ladder,  he  was  guilty  of  such  contributory  negligence  as  would 
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defeat  a  recovery.     The  court  refused  to  give  these  instmctioDs. 
and  such  refusal  was  assigned  as  error. 

We  tliink  the  action  of  the  court  is  right.  The  question  vrhether 
plaintiff  was  guilty  of  contributory  negligence  was  one  of  fact  for 
the  jury.  It  is  true  that  there  was  but  little  dispute  as  to  the 
facts.  iJut  the  question  whether  a  party  has  been  guilty  of  negli- 
gence is  not  always  one  of  law  when  the  facts  are  undisputed.  If 
the  facts  are  such  that  but  one  conclusion  can  reasonably  be  drawn 
from  them,  it  is  the  province  of  the  court  to  determine  that  con- 
clusion. But  if  different  minds  might  reasonably  reach  different 
conclusions  from  them,  the  parties  are  entitled  to  have  the  ques- 
tion deteimined  by  the  jury.  Milne  v.  Walker,  59  Iowa,  186.  We 
think  the  court  pro|)erly  submitted  the  question  to  the  jury.  See, 
also,  Hatfield  v.  Chicago,  R.  I.  &  P.  R.  R.  Co.,  61  Iowa,  434 ;  a.  c, 
11  Am.  &  Eng^R.  R.  Cas.  153;  Houser  v.  Same,  60  Iowa,  230; 
8.  c,  8  Am.  &  Eng.  R.  R.  Cas.  500 ;  Slossen  v.  Burlington,  C.  E. 
&  K  R.  R.  Co.,  60  Iowa,  215 ;  s.  c,  71  Am.  &  Eng.  R.  K  Cas. 
509 ;  Sloan  v.  Central  Iowa  R.  R,  Co.,  62  Iowa,  728 ;  s.  c,  11  Am. 
&  Eng.  R.  R.  Cas.  145. 

6.  One  of  the  grounds  of  the  motion  for  a  new  trial  was  that 
plaintiff's  counsel  were  guilty  of  misconduct  in  making  certain 
statements  in  their  arguments  to  the  jury  which  were  not  war- 
mpRopBasTATK  rautcd  by  any  evidence  in  the  case.  The  counsel  who 
SkStI  ^^  '  made  the  opening  argument  made  the  following  state- 
ment to  the  jury :  "  It  is  easy  for  them  to  get  their  witnesses. 
They  will  bring  a  fellow  across  the  continent  if  it  is  necessary ;  and 
he  comes  if  he  loses  his  job.  They  do  not  always  bring  all  of 
their  employees.  There  was  another  employee  in  this  case;  he 
was  hind  brakeman,  and  he  knew  something  of  the  matter,  and  he 
opened  his  mouth  and  it  was  unfavorable  to  them,  and  they  turned 
him  off,  and  he  is  in  Missouri  or  somewhere  else,  you  do  not  know 
where.  Why  did. they  not  bring  him  I  Because  he  is  a  sardine^ 
and  they  do  not  want  him.  They  know  those  who  will  testify  for 
them,  and  those  who  will  not  they  discharge  from  the  road.'^ 
There  was  no  basis  in  the  evidence  for  any  of  these  statements 
with  reference  to  the  rear  brakeman.  They  are  statements  of  fact 
which  were  introduced  into  the  case  for  the  first  time  daring  tlie 
argument  to  the  jury. 

Without  attempting  to  justify  this  practice,  counsel  for  plaintiff 
insist  that, as  defendant  made  no  objection  at  the  time,  and  did  not 
ask  the  district  court  to  exclude  the  objectionable  statement  from 
the  attention  of  the  jury,  it  cannot  now  be  heard  to  complain.  It 
is  doubtless  true  that  many  irregularities  may  occur  during  the 
trial  of  a  cause  which,  unless  objected  to  at  the  time,  should  be 
deemed  to  be  waived.  A  party  could  hardly  sit  by  in  silence  and 
hear  erroneous  or  extravagant  claims  made  with  reference  to  the 
evidence,  without  waiving  the  right  to  complain  of  sucli  statements 


p 


WEIGHT  OF  EVIDENCE — ^WITNESS  AN  EMPLOYEE.      343 

in  the  futnre.  But,  in  tliis  case,  the  statement  was  that  certain 
facts  existed  of  which  there  was  not  only  no  evidence,  but  no  claim 
that  thev  were  proven ;  and  from  that  statement  the  jury  were 
asked  to  make  certain  deductions  prejudicial  to  the  other  party  to 
the  cause.  After  thus  violating  one  of  the  plainest  rules  of  prac- 
tice to  the  prejudice  of  the  other  party,  we  are  not  prepared  to  say 
that  counsel  should  now  be  heara  to  claim  that  their  misconduct 
^ras  waived  by  the  failure  of  defendant  to  object  to  it  at  the  time. 
Cat,  as  the  cause  must  be  reversed  on  other  grounds,  we  do  not 
deem  it  necessary  to  determine  the  matter. 

Objection  is  made  to  certain  statements  made  in  the  closing  ar- 
^nment.  Without  setting  them  ont,  we  deem  it  sufficient  to  say 
that  they  afford  defendant  no  just  gronnd  of  complaint. 

Other  questions  have  been  argued  by  counsel,  but,  as  they  will 
probably  not  arise  on  a  retrial  of  the  cause,  we  do  not  consider 
them.    For  the  errors  pointed  out,  the  judgment  is  reversed. 


Illinois  Central  B.  B.  Co. 

V. 

Haseins. 

(Adoance  Oa$e,  Illinois.    Septmber  28,  1886.) 

Where  the  evidence  and  circumstances  surrounding  a  case  tend  to  prove 
the  existence  of  a  siven  fact  or  state  of  facts,  and  have  been  passed  upon  by 
a  jury  in  a  civil  suit,  their  finding,  unless  set  aside  by  the  trial  judge  or  ap- 
pellate court,  is  conclusive  upon  the  supreme  court,  and  it  is  wholly  imma- 
terial whether  that  court  think  such  finding  is  in  accordance  with  the  weight 
of  evidence  or  not. 

The  jury  may  consider  the  fact  that  the  relation  of  employer  and  employee 
existed  between  a  witness  and  a  corporation  that  is  defendant  in  the  action, 
to  flee  if,  from  his  manner  in  testifying,  such  relation  influenced  his  testi- 
mony, and  determine  what  effect  is  to  oe  given  to  his  testimony. 

A  trial  court  may  adopt  a  rule  that  instructions  shall  be  presented  by  the 
commencement  of  the  closing  address  of  plaintiffs  counsel,  and  such  rule,  if 
in  writing  and  spread  upon  the  records  of  the  court,  and  given  reasonable 
publicity,  will  be  obligatory  on  the  court,  and  no  discretion  in  the  matter 
allowed,  unless  applied  by  the  rule  itself. 

On  examination  of  the  circumstances  of  this  case,  instructionB  held  proper, 
and  judgment  affirmed. 

Appeal  from  appellate  court,  Becond  district. 

TuNNioLiFP,  J. — The  appellee  recovered  a  judraient  against 
appellants  in  the  La  Salle  circuit  court  for.  $7000,  for  the  loss  of 
an  arm  and  other  injuriqp  sustained  by  him  in  conse-  facts, 

qnence  of  being  struck  by  a  car  under  appellant's  control  while 
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tlie  Bame  was  being  ti-aiififcrred  from  one  track  to  anotber  by  means 
of  a  "  running"  or  "  flying  awitch."  The  circuit  judge  orerniled 
a  motion  for  a  new  trial,  and  rendered  judgment  on  the  verdict, 
which  was  affirmed  by  tlie  appellate  couit  of  the  Second  district, 
and  tlie  railroad  company  have  appealed  the  case  to  this  court. 

Appellee  was  in  the  habit  of  shipping  sand  over  appellant's  rosd 
every  few  days,  and  of  applying  to  tne  yard-master  for  a  car  for 
that  purpose.  On  the  day  of  the  accident  he  went  to  see  the  yard- 
master  to  obtain  a  car,  and  found  him  near  the  south  end  of  the  yard, 
which  is  several  hundred  feet  long  from  north  to  south,  and  a1on|; 
which,  running  parallel,  are  four  tracks,  running  lengthwise  of  the 
yard,  and  connected  by  switches  in  the  soutli  as  well  as  north  part 
of  tlie  yard.  The  yard-master  was  near  an  en^'ne,  with  which  he 
was  about  to  make  the  ^^  ranning  switch,"  for  the  purpose  of  plac- 
ing the  car  which  struck  appellee  upon  the  west  track  from  the 
soutli  part  of  the  yard.  The  yard-master,  anticipating  the  widies 
of  Haskins  (appellee),  notified  him,  on  his  approach,  where  his  car 
was,  and  pointed  it  out,  which  was  some  200  or  300  feet  north 
from  where  Haskins  and  the  yard-master  then  were,  and  in  the 
same  direction  which  the  west  track  ran,  upon  which  the  car  vas 
to  be  thrown.  The  yard-master  testifies  that  when  he  informed 
Haskins  where  his  car  was,  he  told  him  to  '^  look  out,"  and  that 
Haskins  replied,  "  All  right,  my  boy."  Thei-e  is  some  conflict  in 
the  evidence  as  to  whether  this  was  said  just  at  tliat  time,  or  jnst 
as  Haskins  was  struck  ;  but  there  seems  to  be  no  question  but  that 
the  yard-master  knew  they  were  about  to  make  this  "  flying  switch/' 
and  throw  the  car  upon  the  track  along  or  near  which  HaskiDS 
would  be  likely  to  go  to  reach  his  car.  The  engine  with  tlie  car 
attached  had,  in  fact,  started  south  to  make  the  necessary  run  north 
to  accomplish  this  "flying  switch."  That  he  gave  no  express 
warning  to  Haskins  that  it  was  about  to  be  made,  and  if  in  time, 
the  lat^r  did  not  understand  what  he  meant  by  the  words  **  look 
out,"  and  no  one  was  placed  upon  the  switched  car,  or  ahead  of  it, 
to  warn  any  one  of  its  approach,  or  danger ;  nor  were  any  other 
precautions  taken  for  the  safety  of  those  who  might  be  upon  the 
track  along  which  this  car  was  thrown.  Haskins  was  walking  on 
or  near  this  track,  towards  his  car,  when  struck  by  the  one  thus 
switched,  which  was  moving  north  in  the  same  direction  he  was 
going  at  the  rate  of  about  live  miles  per  hour.  There  was  a  side- 
walk on  the  west  side  of  the  track  on  which  Haskins  was  walking, 
and  had  he  taken  and  continued  upon  that  walk  he  would  not  have 
been  hurt.  Haskins  was  going  to  his  car  to  see  if  it  was  in  readi- 
ness to  receive  the  sand  he  was  intending  to  ship  in  it^  and  to  as^ 
sist  his  teamster,  who  was  near-by  with  a  wagon-load  to  put  in  the 
car. 

The  above  are  the  main  features  in  t}ie  case.     There  are  other 
matters  of  detail  in  the  evidence  and  surroundings  bearing  upon 
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the  question  of  care  of  the  respective  parties,  bat  as  a  majority  of 
the  court  are  of  the  opinion  that  there  was  some  evidence  tending 
to  show  that,  under  the  circumstances,  the  appellee  did  use  ordi- 
naiy  care,  and  that  the  appellants  did  not,  and  as  we  are  precluded 
under  the  appellate  court  act  from  determining  whether  that  evi- 
dence was  sufficient  to  warrant  the  jurv  in  finding  the  verdict  thev 
did  or  not,  it  would  serve  no  useful  purpose  for  us  to  discuss  the 
evidence  further. 

The  counsel  for  appellant  insists  that,  conceding  all  the  evidence 
shows  or  tends  to  show,  the  verdict  of  the  jury  is  contrary  to  law, 
and  that  npon  the  incontrovertible  facts  the  evidence  utterly  fails 
to  show  a  right  of  recovery.  There  was  certainly  a  controversy 
upon  each  side  as  to  what  facts  the  evidence  established.  Appellee 
contended  that  it  showed  that  he  was  using  ordinary  care  wlien  he 
received  the  injury,  and  that  appellant's  servants,  in  nbouoercb  ▲ 
the  making  of  tins  flying  or  running  switch,  were  at  jitkt. 
the  same  time,  as  disclosed  by  the  evidence  and  surroundings, 
guilty  of  negligence  and  carelessness;  whereas  appellant's  counsel 
claims,  as  we  understand  him,  that,  assuming  appellee's  own  tesri- 
mony  as  to  how  the  injury  came  to  be  inflicted  to  be  true,  and 
therefore  ^^incontrovertible,"  it  was  apparent  that  he  was  himself 
guilty  of  such  gross  negligence  and  carelessness  as  to  his  own  safety 
that  no  recovery  could  be  had  or  maintained  unless  the  appellant's 
servants  wilfully  and  wantonly  caused  the  injury,  which  is  not 
claimed  to  have  been  the  case.  This  position  is  not  tenable,  for 
the  reason  that  whether  he  was  using  due  care  or  was  grossly  neg- 
ligent is  not  a  question  of  law,  to  be  determined  by  the  court,  but 
one  of  fact,  to  be  ascertained  by  the  jury  under  all  the  evidence, 
environments,  and  other  direct  circumstances.  Pennsylvania  Co. 
V.  Frana,'  112  111.  398 ;  Same  v.  Conlan,  101  111.  94 ;  s.  c,  6  Am.  & 
Eng.  R.  R.  Cas.  243  ;  Chicago  &  A.  R.  R.  Co.  v.  Bonifield,  104  111. 
224 ;  s.  c,  8  Am.  &  Eng.  Cas.  493 ;  Indianapolis  &  St.  L.  R.  R.  Co. 
V.  Morgensteni,  106  111.'  220 ;  s.  c,  12  Am.  &  Eng.  R.  R.  Cas.  228. 

As  was  said  in  the  Bonfield  case,  supra^  ''it  is  the  long-settled 
doctrine  of  this  coui*t  that  negligence  is  a  fact  the  finding  of  which 
is  clearly  within  the  province  of  the  jury,  and  it  is  equally  well 
settled  that  a  question  of  comparative  negligence  is  as  clearly 
within  its  province.  The  legislature  has  deprived  this  court  of  the 
power  of  reviewing  controverted  facts  passed  upon  by  a  jury. 
xhis  power  has  been  conferred  npon  the  appellate  courts,  and  we  ha  ve 
been  deprived  of  its  exercise.  We  are  compelled  to  take  them  as 
f  onnd  by  those  tribunals,  and  have  no  discretion  in  the  matter.  In 
this  case  it  was  a  controverted  fact  whether  the  act  of  deceased  in 
passing  from  the  train  at  the  time  was  slight  negligence,  and  the 
negligence  of  the  company  in  starting  its  train  as  it  did,  when 
compared  with  that  of  deceased,  was  gross.  These  facts  have  been 
found  by  the  jury  and  the  appellate  court,  and  we  have  no  right 
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to  disregard  tlieir  finding."  And  in  the  case  at  bar  it  was  purely 
a  question  of  fact  whether  Haskins,  having  lawful  business  upon 
the  yard  and  tracks  of  appellant,  and  going  on  or  near  to  one  of  its 
tracks  to  reach  the  car  that  had  been  assigned  to  him, — the  only 
engine  at  the  time  about  the  yard  being  upon  a  different  track, — 
was  in  any  degree  negligent ;  and  if  he  was,  whether  his  negli- 
gence was  slight,  and  tnat  of  appellant's  servant  in  making  the 
running  switdi  in  the  manner  and  with  the  surroundings  under 
which  it  was  done,  as  compared  with  his,  was  gross;  and  these 
facts  having  been  passed  upon  by  the  jury,  and  their  finding  ap- 

{)roved  by  the  trial  judge,  and  his  judgment  affirmed  by  the  appel- 
ate court,  we  have  no  power  to  review  their  finding. 

Counsel,  to  maintain  the  position  that  we  should  reverse  the 
judgment  below,  if  in  our  opinion  the  evidence  that  was  not  dis- 
puted or  controverted  established  such  a  state  of  facts  as  did  not 
authorize  a  recovery,  cite  the  cases  of  Missouri  Fnmaoe  Co.  v. 
Abend,  107  111.  44 ;  Paddon  v.  People's  Ins.  Co.,  Id.  196 ;  and 
Fitch  V,  Johnson,  104  111.  111.     In  the  Missouri  Furnace  Co.  case 
the  opinion  states  that  "  it  will  be  assumed  that  whatever  tlie  evi- 
dence tends  to  prove  was  found  in  favor  of  plaintiff,  and  that  find- 
ing, under  the  practice  act,  is  of  course  conclusive  on  this  court 
It  is  said,  however,  there  is  an  entire  want  of  evidence  to  sustain 
the  averment  of  the  declaration  that  deceased  ^'  used  due  care  and 
diligence  for  his  personal  safety,  and  that  this  defect  is  fatal  to  the 
present  recovery,"  and  the  court  thereupon  examined  the  record 
and  found  that  *'  there  were  circumstances  tending  to  show  that 
deceased  observed  ordinary  care,  and  that  was  sufficient  to  warrant 
the  giving  of  the  instructions,"  and  that  question  was  pursued  no 
further.     In  Paddon  v.  Insurance  Co,  the  court,  after  stating  that 
"  where  an  appellate  court  fail  to  recite  in  their  judgment  they 
found  the  facts  different  from  what  they  were  found  by  the  trial 
court,  it  will  be  understood  the  affirmance  of  the  judgment  implies 
a  finding  of  the  facts  the  same  way,"  adds:  "Were  it  tme,  as 
counsel  insists  it  is,  the  facts  of  this  case  are  uncontroverted,  it 
would  then  be  a  question  of  law  whether,  on  the  facts  appearing 
from   the  record,   plaintiff  would  be  entitled  to  recover.    That 
question,  on  the  authority  of  Goodrich  v,  Lincoln,  93  111.  360, 
would  be  open  for  consideration  in  this  court,  without  the  trial 
court  being  asked  to  instruct  itself  how  to  find  as  to  the  law  of  the 
case."     By  referring  to  the  case  of  Goodrich  v,  Lincoln,  supmt^  it 
will  be  found  that  the  facts  were  omitted,  and  only  questions  of 
law  arising  therefrom  were  presented  for  the  consideration  of  the 
court.     The  court  say:  "  Tnere  is  no  controversy  here  in  regard 
to  the  facts,  and  this  may  be  taken'  as  obviating  the  necessity  of  a 
special  finding  of  facts  by  the  appellate  court.'"  In  Fitcli  v,  John- 
son, supra^  the  case  had  been  tried  by  the  court  without  a  jury, 
and  no  proposition  of  law  had  been  in  writing  submitted  to  the 
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conrt  for  its  opinion,  and  to  be  written  upon  as  "  lield,"  or  "  re- 
fused," etc.,  as  provided  for  in  the  statute.  After  commenting 
upon  this  omission  the  court  proceeds  to  say :  '^  Indeed,  no  act  or 
rnling  of  the  court  wliich  we  are  permitted  to  consider  is  claimed 
by  appellant's  counsel  to  be  erroneous,  except  the  rendering  of  the 
judgment ;  and  even  that  claim,  so  far  as  it  is  based  upon  the  in- 
sufficiency of  the  evidence,  we  are  not,  as  we  have  already  seen, 
Krmitted  to  consider;  but  in  so  far  as  it  is  based  upon  the  legal 
^  pothesis  that,  admitting  the  facts  charged  in  the  declaration  to 
be  true,  there  is  no  right  of  recovery,  we  are.  If,  conceding  the 
facts  to  be  true  in  manner  and  form  as  charged  in  the  declaration, 
there  is  in  law  no  right  of  recovery,  then  the  circuit  court  erred  ia 
rendering  the  judgment,  and  that  error,  not  having  been  corrected 
in  the  appellate  court,  may  be  corrected  here ;  and  whether  such 
error  exists  in  fact  is  directly  presented  by  appellant's  motion  in 
arrest  of  judgment." 

In  this  case  there  is  no  claim  but  that  the  declaration  is  sufficient. 
In  fact,  no  motion  was  made  in  arrest  of  judgment  for  that  cause 
or  any  other.  There  was  no  agreement  as  to  the  facts,  and  no 
special  finding  regarding  the  same  by  the  appellate  court.  These 
cases  do  not,  therefore,  sustain  the  conclusions  attempted  to  be 
drawn  from  them  by  appellant's  counsel,  but,  on  the  contrary,  con- 
firm the  doctrine  that  wliere  the  evidence  and  circumstances  sur- 
rounding a  case  tend  to  prove  the  existence  of  a  given  fact  or  state 
of  facts,  and  have  been  passed  upon  by  a  jury  in  a  civil  suit,  their 
finding,  unless  set  aside  oy  the  trial  jucfge  or  appellate  court,  is  con- 
clusive upon  us,  and  it  is  wholly  immaterial  whether  we  think  such 
finding  is  in  accordance  with  the  weight  of  evidence  or  not. 

It  is  urged  that  the  firet  two  instructions  given  on  behalf  of  ap- 
pellee are  erroneous,  because  predicated  upon  the  hypothesis  that 
plaintiff  exercised  due  care  to  avoid  the  injury,  whereas  it  is 
claimed  it  affirmatively  appears  that  he  was  guilty  of  gross  negli- 
gence. The  instruction  itself  was  correct,  and  it  Was  for  the  jury 
to  say  from  the  evidence  whether  he  had  exercised  due  care  or  not 
"We  have  carefully  examined  all  of  the  instructions  given  on  be- 
lialf  of  appellee,  and  are  unable  to  perceive  any  objections  to  them. 
It  is  said  the  ooort  ignored  the  question  of  comparative  negligence. 
The  conrt  was  not  asked  to  instruct  upon  that  question  by  either 
side.  As  well  might  it  be  said  that  the  court  had  erred  in  allowing 
the  jury  to  take  a  case  without  instructions,  where  none  had  been 
asked  by  either  party.  Counsel  mistake  the  case  of  Chicago  &  N. 
W.  E.  k  Co.  -B.^imick,  96  111.  42 ;  a.  c,  2  Am.  &  Eng.^  R.  Cas. 
201,  in  supposing  it  was  there  held  that  where  the  evidence  tended 
to  sliow  that  the  plaintijff  is  guilty  of  some  negligence,  so  that  the 
question  of  comparative  negligence  is  involved,  it  was  error 
to  give  instructions  on  the  part  of  the  plaintiff  ignoring  the  ques- 
tion of  comparative  negligence.    In  tnat  case  tne  evidence  did 
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tend  to  show  that  plaiutlff  bad  been  guilty  of  some  n^li^noe ; 
but  the  first  and  eignth  instructions  given  for  him  left  eniii'eiy  out 
of  view  whether  he  had  been  gnilty  of  any  care  or  caution  what- 
ever, and  it  was  held  that  they  were  bad  for  that  reason,  and  were 
not  cured  by  defendant's  instructions,  even  if  they  stat&d  the  law 
correctly,  because  the  jury,  not  being  judges  of  law,  would  be  un- 
able to  tell  a  good  instruction  from  a  bad  one. 

It  is  urged  that  the  court  erred  in  modifying  appellant's  second 
and  fifth  mstructions,  and  refusing  to  give  its  eightn.  The  second 
one,  as  asked,  is  as  follows :  (2)  ^'  Tlie  jury  are  instructed  that,  while 
iirsTEuonoif  as  ^^^J  ^^^^  the  solc  judgcs  of  the  credibility  of  witnesses, 
To^^wiTRcm  ^jjg^  hsLve  no  right  to  disregard  the  testimony  of  an 
"^"^  unimpeached  witness,  sworn  on  behalf  of  the  defeud- 

ant,  simply  because  such  witness  is  or  was  an  employee  of  defend- 
ant." To  which  the  court  added :  '^  But  the  relation  of  any  wit- 
ness to  a  party  to  the  suit,  such  as  employee,  is  a  matter  proper 
for  the  consideration  of  the  jury  in  the  light  of  all  the  evidence; 
and  if,  after  such  consideration,  it  does  not  appear  that  the  teed- 
mon  V  of  the  witness  has  been  influenced  by  sucti  relation,  then  it 
should  be  disregarded.  What  influence,  if  any,  such  relation  may 
have  had  on  the  testimony  of  any  witness  is  to  be  estimated  by  tLe 
jnrv  in  the  light  of  all  the  evidence ;" — ^aud  gave  it  as  thus  raodi- 
liedf.  The  fiith,  as  asked,  read :  (5)  "  The  jury  are  instnicted  that 
it  is  their  duty  to  try  this  suit  as  fairly  ana  impartially  as  though 
it  were  a  suit  between  two  private  persons,  and  it  is  their  duty  to 
disregard  all  appeals  made  by  counsel  to  them  solely  with  a  view 
of  exciting  their  prejudice  against  the  defendant,  because  it  is  a 
railroad  corporation,  if  any  such  have  been  made ;  that  while  conn- 
sel  have  a  right  to  criticise  the  testimony  of  witnesses,  they  have 
no  right  to  denounce  the  testimony  of  any  witnesses  as  uuwortLy 
of  credit,  simply  for  the  reason  that  such  witnesses  are  or  may 
have  been  in  the  employ  of  the  defendant  in  discharge  of  its  busi- 
ness as  a  railroad  corporation,  and  such  appeals  and  denuneiation&, 
if  any  such  have  been  made,  should  be  entirely  disregai-ded  by  the 
jury  in  arriving  at  a  verdict  in  this  case ;" — which,  as  asked,  the 
court  refused  to  give,  but  qualified  the  same  by  adding  thereto  the 
following :  "  It  is  the  duty  of  the  jury  to  consider  the  relation  of 
the  witnesses  to  the  parties,  as  instructed  in  the  second  foregoing 
instruction  ;" — and  tnen  gave  the  instruction  as  modified. 

Assuming  that  the  instructions  were  good  law  as  originally 
asked, — and  we  think  they  were, — we  cannot  see  that  the  modifi- 
cation was  at  all  improper.  It  does  not  in  our  judgment  stigma- 
tize the  witnesses  because  they  were  employees  of  the  company. 
It  was  certainly  proper  for  the  jury  to  consider  the  fact  that  the 
relation  of  employer  and  employee  existed  between  the  com- 
pany and  the  witness,  to  see  if  the  witness,  from  his  manner  of  tes* 
tif ying,  was  apparently  influenced  by  it.    If  he  was  not,  then  snch 
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relation  should  be  disregarded ;  and  if  he  was,  then  tlie  jury  would 
have  the  right  to  determine  to  what  extent  that  relation  had  influ- 
enced his  testimony.  This  is  the  substance  and  effect  of  the  modi- 
fication, and  we  think  would  be  so  understood  by  the  jury. 

The  eighth  instruction  was  in  these  words :  "  The  court  instructs 
the  jnr^:  Altliough  the  jury  find  from  the  evidence  that  the  plain- 
tiff, William  Haskins,  went  to  and  upon  the  railroad  yard  of  the 
defendant  in  the  city  of  La  Salle  for  the  purpose  of  seeing  Mr. 
Joyce,  the  yard-master,  to  secure  a  car  in  which  to  ship  sand  over 
the  defendant's  railroad ;  and,  if  the  jury  so  find,  that  he  was  tlien 
notified  by  Joyce  that  his  car  was  ready  for  him  near  the  freight- 
hoiise,  and  he  had  no  further  business  to  transact  with  Joyce, — it 
\vas  his  duty  to  pass  from  the  tracks  onto  the  cinder  walk,  if  the 
jury  find  there  was  one  on  the  west  side  of  the  west  track  upon 
>^hich  he  could  walk  with  safety ;  and,  after  he  had  reached  the 
^walk,  if  the  jury  find  the  evidence  shows  that  he  did  pass  from 
tlie  track  onto  the  cinder  walk,  it  was  his  duty  to  exercise  all  rea- 
sonable care  and  prudence  in  walking  alongside  of  the  track  to 
keep  far  enough  away  from  the  track  so  as  to  avoid  collision  with 
a  passing  car,  if  the  jury  find  from  the  evidence  that  the  walk  was 
such  that  he  might  have  passed  along,  in  the  exercise  of  reasonable 
care,  without  having  any  collision  with  cars  that  might  be  pass- 
ing apon  the  west  track."    The  reason  assigned  for  not  giving  the 
instruction  is  thus  set  forth  in  the  bill  of  exceptions:  "  Which  said 
eighth  instruction  asked  for  by  the  defendant  was  refused  by  the 
court,  because  the  same  was  not  presented  within  the  time  required 
by  the  rule  of  practice  in  said  court, — to  wit,  that  all  instructions 
shall  be  presented  by  the  commencement  of  the  closing  address  of 
plaintiffs  counsel ;  said  eighth  instruction  of  ^defendant  not  being 
presented  until  within  about  a  minute  of  the  close  of  said  address, 
when  there  was  not  time  to  examine  it  without  delaying  the  busi- 
ness of  the  court  for  that  purpose,  and  it  was  therefore  refused  by 
the  court  witliout  examination ;  to  the  refusal  of  which  said  instruc- 
tion by  the  court  said  defendant  by  its  counsel  then  and  there  ex- 
cepted." 

Appellant's  counsel  says  he  can  find  no  such  rule  among  those 
appearing  of  record,  and  oflScially  published.  We  take  this  as  a 
concession  that  there  are  rules  of  court  appearing  of  prmtoptionab 
record,  and  oflScially  published;  and  had  the  bill  of  ex-  coub"^* 
ceptions  stated  that  such  was  the  case,  and  that  this  rule  in  ques- 
tion was  not  among  them,  we  would  have  had  the  right  to  infer  that 
no  snch  rule  had  been  made  and  entered  upon  the  record ;  but  as 
the  bill  of  exceptions  shows  that  the  court  has  a  rule  of  practice 
requiring  all  instructions  to  be  presented  by  the  commencement  of 
the  closing  address  of  plaintiflPs  counsel,  we  must  presume,  in  the 
absence  oi  anything  to  the  contrary,  and  in  favor  of  the  regularity 
of  judicial  proceedings,  that  it  was  a  written  i*ule,  and  had  been 
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dnly  announced  and  spread  upon  the  records.  Had  such  not 
been  the  case,  the  judge  would  undoubtedly  have  incorporated  the 
facts  into  the  bill  of  exceptions  had  he  been  requested  to  do  so. 
To  make  such  a  rule  valid  and  obligatory  upon  suitors  it  must  be 
in  writing,  and  spread  upon  the  records  of  the  court ;  and  reason- 
able publicity  should  be  given  to  it.  When  this  is  done,  no  dis- 
cretion can  be  exercised  as  to  their  application,  unless  applied  br 
the  rule  itself.  Owens  v.  Ranstead,  22  111.  161.  The  power  of 
the  court  to  make  such  rules,  where  they  do  not  conflict  with  the 
statutes,  has  been  frequently  recognized  and  declared  by  this  court. 
Owens  V.  Baustead,  supra;  Prindeville  -w.  People,  42  III.  217. 
We  see  nothing  in  this  refused  instniction  itself  to  indicate  why  it 
conid  not  have  been  prepared  and  handed  up  with  the  others 
before  the  commencement  of  the  closing  argument  in  the  case.  If 
the  rule  admitted  of  any  discretion  in  tne  court,  and  there  was  any 
reason  why  it  should  have  been  exercised,  and  the  instruction 
given,  though  not  presented  in  apt  time,  those  reasons,  as  well  as 
ttie  rule  itself,  should  have  been  set  out  in  the  bill  of  exceptions,  to 
enable  this  court  to  pass  upon  them.  We  are  of  opinion,  there- 
fore, that  there  was  no  error  in  refusing  the  instruction.  The  judg- 
ment of  the  appellate  court  is  affirmed. 

SooTT,  J. — ^1  dissent  from  this  opinion,  and  from  the  decision 
made. 

Laborers'  Trespass  on  Lands  to  Procure  Telephone- poles — Company  held 
not  Llablei — The  New  Orleans  &  Northeastern  R  R.  Co.,  a  corporation,  was 
cii^^ed  in  the  erection  of  a  telephone  line  along  its  right  of  way,  the  work 
being  under  the  supervision  of  T.,  who  was  chared  with  the  duty  of  procur- 
ing the  necessary  poles,  which  he  was  directed  by  the  superintendent  of  the 
railroad  to  ^t  from  the  corporation's  right  of  way.  The  laborers  employed 
were  explicitly  instructed  by  T.  to  confine  themselves  to  the  right  of  way, 
which  was  clearly  defined,  in  cutting  trees  for  poles.  They  negligently  or 
wilfully  cut  certain  trees,  using  them  as  poles,  from  the  land  of  F.,  who 
brought  this  suit  against  the  corporation  to  recover  the  statutory  penalty  for 
such  cutting  under  chapter  30  of  the  Code  of  1680.  Bdd^  that  the  labor- 
ers beinff  the  mere  sentient  tools  of  the  corporation,  authorized  by  the 
nature  of  the  employment  to  exercise  no  discretion  or  judgment  as  represeot- 
atives  of  the  corporation,  but  simply  charged  with  the  performance  of  the 
physical  labor  necessary  to  the  execution  of  their  instructions,  the  corpora- 
tion is  not  liable  for  the  trespass  committed  by  them  in  disobedience  of  their 
instructions.    Fairchild  e.  New  Orleans  <&  N.  £.  R.  R.  Co.,*  60  Miss.  931. 
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V. 

Philadblphia  and  BEADma  R.  B.  Oo. 

{Adoanee  Casey  U.  5.,  if.  2>.  N.  T,    June  24,  1885.) 

Where  a  fireman  on  a  railroad  train  is  injured  by  a  collision  at  a  crossing 
of  two  roads,  brought  about  by  the  concurring  negli^nce  of  the  engineer  on 
his  train  and  of  the  employees  of  the  other  road,  his  right  to  recover  dam- 
ag«8  for  such  injury  from  the  other  road  will  not  be  defeated  by  reason  of  the 
ii^gligCDoe  of  the  engineer. 

MonoK  for  new  trial. 

MUcheU  <&  Mitchell  for  defendant. 

Parker  <6  Cixwrit/ryma/ri  for  plaintiff. 

Wallace,  J.' — This  suit  was  brought  to  recover  damages  for  per- 
sonal injuries  sustained  by  the  plaintiff  in  a  collision  between  a 
locomotive  of  the  Lehigh  Valley  B.  B.  Co.,  upon  which  he  was 
a  fireman,  and  a  train  of  cars  belonging  to  the  defendant.  The 
collision  took  place  at  a  point  where  the  roads  of  the  two  rail- 
way companies  intersect  and  cross  each  other,  known  as  facts. 
the  ^'  Bound  Book  Crossing."  A  signal  station  was  maintained  at 
this  crossing  by  the  Lehigh  Valley  Co.  in  charge  of  a  signal- 
man, who  was  selected  by  that  corporation,  and  was  in  its  employ. 
By  the  system  of  signals  which  had  been  adopted,  and  was  in  lorce 
at  the  time  of  the  collision,  a  red  signal  (indicating  danger)  was  con- 
stantly shown  to  both  roads,  until  an  approaching  train  <at  the  dis- 
tance of  a  third  of  a  mile  from  the  crossing  asked  for  permission 
to  pass  by  a  signal  from  the  engine.  If,  in  answer  to  the  engine's 
signal,  a  white  signal  was  displayed  at  the  station,  the  engineer  was 
at  liberty  to  proceed  with  liis  train.  If,  on  the  other  hand,  the  red 
signal  remained  displayed,  it  was  his  duty  to  stop  his  train.  The 
plaintiff,  in  discharge  of  his  duty  as  a  fireman  in  the  employ  of  the 
Lehigh  Valley  Co.,  was  upon  an  engine  of  that  company,  in 
charge  of  an  engineer  carrying  a  superior  officer  of  the  company 
upon  a  special  errand  ;  and  the  engine  was  proceeding  to  cross  the 
Bound  Brook  Crossing  when  the  collision  occurred.  The  evidence 
authorized  the  jury  to  find  that  the  safety  signal  was  displayed  to 
the  plaintiff's  engine  in  response  to  the  signal  of  the  engineer  for 
permission  to  cross,  and  that  the  danger  signal  was  displayed  to  the 
engineer  of  the  defendant's  train  in  response  to  his  signal  for  per- 
mission to  cross.  The  evidence  also  established  that  the  engineer 
of  the  plaintiflPs  engine  was  guilty  of  negligence  in  attempting  to 
cross,  notwithstanding  he  had  received  permission  to  do  so  by  the 
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proper  signal ;  that  he  saw  defendant's  train  was  making  for  the 
crossing,  either  in  disregard  of  the  proper  signal  to  the  engineer  of 
that  train,  or  under  a  misapprehension ;  tiiat  his  attention  was 
called  to  this  circumstance  by  Mr.  Pickle ;  that  he  had  reason  to 
suppose  a  collision  would  take  place  if  he  proceeded,  yet,  having 
ample  time  to  stop  his  engine  and  avoid  collision  after  notice  ox 
danger,  did  not  do  so.  ' 

The  jury  were  instructed  that  if  they  found  that  the  collision 
ensued  by  reason  of  the  negligence  of  the  engineer  of  the  defend- 
ant, concurring  with  the  negligence  of  the  engineer  of  the  Le 
high  Valley  Co.,  the  plaintiff  was  entitled  to  recover,  provided 
there  was  no  concurring  negligence  upon  his  part.  They  were 
instructed  that,  although  he  was  not  in  control  oi  the  engine  upon 
which  he  was  employed,  it  was  his  duty  to  be  observant,  so  far  as 
practicable,  of  the  situation,  and  to  do  what  he  could  to  promote 
the  safety  of  the  enterprise  in  which  he  was  engaged ;  but  that  it 
did  not  follow  that  he  was  negligent  because  he  did  not  attempt  to 
stop  the  engine  himself  or  insist  upon  the  engineer's  doing  so. 

It  was  left  to  the  jury  to  determine,  as  a  question  of  fact, 
whether,  under  the  circumstances,  his  conduct  amounted  to  a  con- 
currence in  the  conduct  of  the  engineer ;  and  they  were  instructed, 
if  he  did  thus  concur,  he  was  not  entitled  to  recover.  The  defend- 
ant requested  the  court  to  instruct  the  jurv  that  the  plaintiff,  being 
a  fellow-servant  with  the  engineer  of  the  Lehigh  Valley  Co., 
and  being  engaged  in  a  joint  enterprise  with  hira,couid  not  recover 
if  they  found  that  the  engineer's  negligence  contributed  to  the  col- 
lision. This  instmction  was  refused,  and  the  I'efusal  is  now  as- 
signed as  error,  for  which  a  new  trial  should  be  granted. 

The  instructions  given  were  certainly  as  favorable  for  the  defend- 
ant as  could  reasonably  be  required.  Although  the  plaintiff  was  a 
fellow-servant  of  the  engineer,  he  was  a  subordinate,  and  had  no 
control  over  the  movements  of  the  locomotive.  If  he  was  not 
guilty  of  any  personal  negligence,  and  did  not  countenance  the 
^^  negligent  conduct  of  his  fellow-servant,  upon  reason,  and 

TAHTB-potmoif  according  to  the  weight  of  authority,  he  ousrht  not  to 
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be  precluded  from  a  recovery  against  the  defendant 
If  he  could  mamtain  an  action  against  his  fellow-servant  and  the 
defendant  jointly,  he  can,  at  his  election,  pursue  either  severally. 
Upon  the  facts  found  by  the  jurv,  he  was  no  more  accountable  for 
the  misconduct  of  the  engineer  than  a  passenger  would  be,  or  than 
the  owner  of  a  cargo  would  be  for  the  negligent  acts  of  the  carrier 
whom  he  has  employed  to  transport  his  property.  If  he  had  oc- 
cupied such  a  relation  to  the  transaction,  he  could  recover  against 
either  or  all  of  the  offenders  whose  acts  contributed  to  his  injnry. 
The  Atlas,  93  U.  S.  302 ;  The  Washington,  9  Wall.  518 ;  The- 
Titan,  23  Fed.  Kep.  413 ;  Eaton  v.  Boston  &  L.  R.  R.  Co.,  11 
Allen,  600 ;  Webster  v.  Hudson  River  R.  R.  Co.,  38  N.  Y.  260 }, 
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Barrett  u  Thii-d  Ave.  B.  R  Co.,  45  N.  T.  628 ;  Spooner  v.  Brook- 
lyn City  E.  R.  Co.,  64  N.  T.  230 ;  Lockhart  v.  Lichtenthaler,  46 
Pa.  St.  151.  See  Town  of  Albion  v.  Hettrick,  90  Ind.  545 ; 
Wabash,  St.  L.  <fe.  P.  R.  R.  Co.  v.  Shacklet,  105  111.  364 ;  s.  c,  12 
Am.  &  Eng.  R.  R.  Cas.  166 ;  Cuddy  v.  Horn,  46  Mich.  596. 

The  defendant  relies  upon  the  English  cases  of  Thorogood  v. 
Bryan,  8  C.  B.  115,  and  Ai*nistrong  v.  Lancashire  <fe  Y.  Ry.  Co.,  L.  R. 
10Exch;47.  In  Thorogood  t?.  Bryan  it  was  held  that  the  plaintiff, 
an  ordinary  passenger  in  an  omnibus,  injured  by  the  joint  negli- 
gence of  the  driver  of  the  omnibus  and  oi  the  defendant,  must  be 
taken  to  be  indentified  with  the  driver  of  the  omnibus;  and  if  want 
of  care  on  the  part  of  the  driver  of  the  omnibus  conduced  to  the 
accident,  the  plaintiff  could  not  recover  against  the  defendant. 
This  ruling  has  been  generally  criticised,  and  its  correctness  repudi 
uted  by  text-writers  of  authority,  and  is  in  plain  conflict  with  the 
great  preponderance  of  judicial  opinion  in  this  country.  The  case 
of  Armstrong  v,  Lancashire  &  Y.  Ry.  Co.  was  decided  upon  the 
authority  of  Thorogood  v.  Bryan. 

In  Robinson  v.  New  York  0.  &  H.  R.  R.  R.  Co.,  66  N.  Y.  11, 
it  was  held  that  a  person  who  accepts  an  invitation  to  ride  with 
another  competent  to  control  the  vehicle  is  not  chargeable  with  his 
negligence ;  and  contributory  negligence  upon  his  part  is  no  de- 
fence in  an  action  against  a  third  party  for  injuries  resulting  from 
a  collision  ;  and  that  if  the  plaintiff  was  free  from  negligence,  al- 
though the  driver  might  have  been  guilty  of  negligence  which  con- 
tributed to  the  injury,  the  action  could  be  maintained.  Church, 
C.  J.,  in  delivering  the  opinion,  said:  "It  is  no  excuse  for  the 
negligence  of  the  defendant  that  another's  negligence  contributed 
to  the  injury  for  whose  acts  the  plaintiff  was  not  responsible." 

In  Dyer  v,  Erie  R.  R.  Co.^  71  N.  Y.  228,  it  was  held  that  where 
one  travels  in  a  vehicle  at  the  invitation  of  the  owner  or  driver 
over  whom  he  has  no  control,  no  relationship  of  principal  and  agent 
exists  between  them,  and  he  is  not  responsible  for  the  negligence  of 
the  driver,  and  contributory  negligence  on  the  part  of  the  driver  is 
not  imputable  to  the  passenger  and  is  no  bar  to  a  recovery  against 
a  negligent  third  party  for  injuries  resulting  from  a  collision. 

The  reasoning  in  both  of  these  cases  proceeds  upon  the  ground 
that  the  uegligence  of  one  person  is  not  to  be  imputed  to  another 
merely  because  both  of  them  are  engaged  in  a  common  interprise, 
when  the  latter  has  no  control  in  fact,  or  by  reason  of  superior  au- 
thority, over  the  conduct  of  the  former.  It  is  otherwise  wnere  they 
are  engaged  in  an  enterprise  the  chai*acter  of  which  presupposes 
conjoint  management,  and  therefore  mutual  responsibility  for  each 
other's  acts,  as  in  Beck  v.  East  River  Ferry  Co.,  6  Rob.  82. 

It  is  not  apparent  how  the  circumstance  that  the  persons  engaged 
in  the  common  enterprise  are  fellow-servants  can  qualify  the  appli- 
cation of  the  principle  to  be  deduced  from  these  cases.    That  cir- 
22  A.  &  E.  R.  Cas.— 28 
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cumstance  is  important  only  as  it  bears  upon  the  qnestion  of  tlie 
employers'  responsibility  to  one  servant  for  the  nes^tigence  of  a  fel- 
low-servant. As  between  themselves,  the  servants  of  a  common 
employer  are  liable  to  each  other  for  negligence  precisely  as  tJiough 
the  relation  of  fellow-servant  did  not  exist.  Tlie  cases  in  Massa- 
chusetts holding  otherwise  are  generally  disapproved  by  the  com- 
mentators. Shear.  &  R.  Neg.  §  112 ;  Whart.  Heg.  §  245 ;  2 
Thomp.  Neg.  1062 ;  Add.  Torts,  145.  See,  also,  Hinds  v.  'Harbon, 
58  Ind.  121. 

The  exemption  of  the  employer  from  liability  to  a  servant  for 
the  negligence  of  a  fellow-servant  rests  upon  the  implied  under- 
taking of  the  servant  to  assume  the  risks  necessarily  incident  to  the 
service  in  which  he  engages,  including  the  risks  of  the  neghgence 
of  his  fellow-servant  in  discharging  duties  which  the  employer  can- 
not be  expected  to  discharge  personally.  There  is  no  reason  wli? 
a  third  person,  with  whom  there  is  no  such  implied  undertaking, 
should  be  entitled  to  avail  himself,  as  a  defence  to  his  own  negli- 
gence, of  the  contributory  negligence  of  a  fellow-servant  of  the  in- 
jured party  any  more  than  of  the  contributory  negligence  of  a 
stranger.  As  to  him,  personal  negligence  on  the  part  of  the  in- 
jured party  would  seem  to  be  the  only  just  criterion  of  contiibo- 
tory  negligence.  In  the  case  of  Paulmier  v.  Erie  R.  R.  Co.,  34  X. 
J.  Law,  151,  it  was  held  that  a  servant,  injured  by  the  combined 
negligence  of  his  master  and  a  fellow-servant,  could  recover  against 
the  master  upon  the  ground  that  the  master  was  one  of  two  joint 
wrong-doers,  and  as  such  responsible  to  the  servant.  It  would  fol- 
low as  a  corollary  that  it  does  not  lie  even  with  an  employer  to  in- 
sist that  the  contributory  negligence  of  one  servant  can  be  imputed 
to  a  fellow-servant  as  a  defence  to  the  employer's  negligence.  Cer- 
tainly a  stranger  cannot  occupy  any  better  position  than  the  em- 
ployer. 

There  are  two  adjudications  in  this  State  opposed  to  the  doetrioe 
of  Armstrong  v.  Lancashire  &  Y.  Ry.  Co.;  Perry  v.  Lansing,  17 
Hun,  34 ;  Busch  v.  Bujffaloo  Creek  R.  R.  Co.,  29  Hun,  112.  In 
both  of  these  cases  it  was  held  that  a  defendant  whose  negligent 
contributed  to  the  injury  of  an  employee  could  not  escape  liability 
because  the  negligence  of  a  co-employee  of  the  plaintin  also  cod- 
curred.     This  is  believed  to  be  sound  law. 

The  motion  for  a  new  trial  is  denied. 

Who  are  Servants  whose  Negligence  will  be  Imputed  to  their  Master  or 
Fellow- servants  so  as  to  Defeat  his  or  their  Action  Against  a  third  Person 
for  Negligent  Injury?— It  is  undoubtedly  the  law  that  the  contiibutoiy  neg- 
ligence of  a  servant  will  defeat  their  master's  action  for  negligence  s^aiBst 
a  third  person.  Puterbaugh  v.  Reasor,  9  Ohio  St.  484;  Prideauzv.  MiDeral 
Point,  43  Wis.  627.  The  question  is,  what  persons  stand  in  such  relatiops 
to  the  injured  party  that  their  negUgence  will  be  imputed  to  him,— i& 
other  words,  who  are  his  servants? 

QoodSi — With  regard  to  goods,  it  is  established  that  the  contribntoiy  ntg- 
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licence  of  the  carrier  bars  an  action  by  the  owner  against  a  third  person 
whose  concurrent  negligence  has  also  contributed  to  the  injury.  *' There  is 
no  analogy,"  say  the  courts,  *' between  the  cases  in  which  passengers  in  one 
conveyance  have  been  held  entitled  to  an  action  against  the  owner  of  either 
or  both  of  the  yehicles,  from  the  negligent  management  of  which  the  injury 
has  been  received.  There  is  no  bailment  and  no  agency  in  those  cases;"  but 
as  to  goods  the  carrier  is  held  to  be  **  the  bailee  and  quoii  the  agent  of  the 
shipper."  Arctic  F.  I.  Co.  «.  Austin,  69  N.  Y.  471,  and  see  Yanderplank  «. 
Miller,  1  Moody  &  Malkin,  169;  Simpson  o.  Hand,  6  Whart.  (Pa.)  311;  Dug- 
gins  V.  Watson,  15  Ark.  118;  Transfer  Co.  o.  Kelly,  86  Ohio  St.  86;  s.  c,  3 
Am.&  £ng.  R.  R.  Cas.  335;  Smith  v.  Smith.  2  Pick.  (Mass.)  622. 

Passengers.— In  Thorogood  «.  Bryan,  8  C.  B.  (M.  G.  &  Scott)  116,  Thoro- 
good  was  a  passen^r  in  Barber^s  omnibus.  He  alighed  from  it  without  re- 
quiring it  to  be  driven  up  to  the  curb  and  stopped.  He  was  run  down  by  a 
competing  omnibus,  owned  by  defendant,  for  whom  there  was  a  verdict  on 
the  ground  that  the  failure  of  the  driver  to  draw  up  to  the  curb  and  put 
plaintiff  down  was  contributory  negligence,  imputable  to  the  plaintiff,  whose 
servant  the  driver  was  held  to  be.  To  the  suggestion  that  a  passenger  in  a 
public  conveyance  has  no  control  over  the  driver,  Maule,  J.,  said:  '^But  I 
think  that  cannot  with  propriety  be  said.  He  selects  the  conveyance.  He 
enters  into  a  contract  with  the  owner,  whom,  by  his  servant,  the  driver,  he 
employs  to  drive  him.  If  he  is  dissatisfied  with  the  mode  of  conveyance,  he 
is  not  obliged  to  avail  himself  of  it.  According  to  the  terms  of  his  contract, 
he  unquestionably  has  a  remedy  for  any  negligence  on  the  part  of  the  person 
with  whom  he  contracts  for  the  journey.  It  is  somewhat  remarkable  that 
actions  of  this  sort  are  almost  invariably  brought  against  the  rival  carriage 
or  vessel,  which  is  only  to  be  accounted  for  by  that  party  spirit  which  more 
or  less  enters  into  every  transaction  of  life.  If  there  is  negligence  on  the 
part  of  those  who  have  contracted  to  carry  passengers,  those  who  are  injured 
nave  a  clear  and  undoubted  remedy  against  them.  But  it  seems  strange  to 
say  that  although  the  defendant  would  not,  under  the  circumstances,  be  liable 
to  the  owner  of  the  other  omnibus  for  any  damage  done  to  his  carriage,  he 
still  would  be  responsible  for  an  injury  to  a  passenger.  The  passenger  is  not 
without  remedy.  But  as  regards  the  present  defendant  he  is  not  altogether 
without  fault.  He  chose  his  own  conveyance  and  must  take  the  conse- 
quences of  any  default  of  the  driver  whom  he  thought  fit  to  trust."  The 
other  judges  concurred.  See  also  Armstrong  e.  Lancashire  R.  Co.,  L.  R.,  10 
£xch.  47;  Bridge  e.  Grand  Junction  R.  Co.,  3  M.  &  W.  244. 

It  will  be  remembered  that  in  Thorogood's  case  the  plaintiff  got  out  of  the 
omnibus  in  a  crowded  street  without  requiring  the  driver  to  stop  at  the  curb ; 
bence,  it  would  seem  that  the  decision  might  well  have  been  grounded  on 
the  plaintiff's  personal  contributive  negligence.  Even  the  English  court, 
however,  do  not  appear  to  have  considered  Thorogood  v,  Bryan  as  settling 
the  rule,  for  it  was  decided  upon  a  rule  to  show  cause,  which  circumstance 
was  resretted  by  one  of  the  judges,  who  said  the  question  was  an  important 
one  and  ought  to  he  definitively  set  at  rest.  And  see  the  disparaging  criticisms 
of  the  rule  in  Thorogood 's  case  in  1  Sm.  Lead.  Cas.  220.  See  also  Taff  v. 
Wsnnan,  2  C.  B.  N.  8.  760;  Waite  e.  N.  E.  R.  R.  Co.,  El.  B.  &E1.  728; 
The  Milan,  Lush.  Adm.  888;  81  L.  J.  (P.  M.  &  A.)  105.  And  the  courts  of 
^ew  Tork,  New  Jersey,  Kentucky,  Wisconsin,  and  AOchigan  have  dissented 
from  it  with  great  vigor.    See  cases  ii\fra, 

A  similar  question  was  before  the  Supreme  Court  of  Pennsylvania,  in 
I^khart  «.  Lichtenthaler,  46  Pa.  St.  161,  in  which  Lichten thaler  was  a 
^nikeman  upon  coal  cars,  which,  while  running  on  a  railway,  were  derailed 
by  an  oil  barrel  negligently  placed  upon  the  track  by  the  agency  of  Lock- 
^&rt,  who  set  up  negligence  of  those  in  charge  of  the  train  as  a  defence. 
This  was  shown,  and  the  court  affirmed  the  rule  making  liable  the  railway 
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carrier  whose  negligence  concurred  in  causing  the  injury.  '*  I  do  not  thisk, 
however,"  said  Thompson,  J.,  *'that  the  rationdU  of  the  principle  that 
concurring  negligence  leaves  the  party  to  look  to  his  own  employee  is  satis- 
factorily expounded  in  the  opinions  of  the  judges  in  Thorogood  v.  BfjsD, 
viz.,  the  identity  of  the  passenger  with  his  own  vehicle.  I  would  siy  the 
reason  for  it  is  that  it  better  accords  with  the  policy  of  the  law  to  hold  the 
carrier  alone  responsible  in  such  circumstances,  as  an  incentive  to  care  and 
diligence.  As  the  law  fixes  the  responsibility  upon  a  different  principle  in 
the  case  of  the  carrier,  as  already  noticed,  from  tnat  of  a  party  who  does  not 
stand  in  that  relation  to  the  party  injured,  the  very  philosophy  of  the 
requirement  of  greater  care  is  that  he  shall  be  answerable  for  omitting  aoy 
duty  which  the  Taw  has  defined  as  his  rule  and  guide,  and  will  not  permit 
him  to  escape  by  imputing  negligence  of  a  less  culpable  character  to  others^ 
but  sufficient  to  render  them  liable  for  the  consequences  of  his  own.  It 
would  be  altogether  more  just  to  hold  him  who  has  engaged  to  observe  the 
highest  degree  of  diligence  and  care,  and  has  been  compensated  for  eo 
doing,  rather  than  him  upon  whom  no  such  obligation  rests,  and  who,  not 
bein^  compensated  for  the  observance  of  such  a  degree  of  care,  acts  only  on 
the  duty  to  observe  ordinary  care,  and  may  not  be  aware  even  of  the  preseoce 
of  a  party  who  might  be  injured.  This  rule,  it  cannot  be  doubted,  will  be 
more  likely  to  increase  diligence  than  its  opposite,  which  would  enable  a 
negligent  and  faithless  party  to  escape  the  consequences  of  his  want  of  care 
by  swearing  it  on  another,  which  he  would  assuredly  do  if  temptation  aod 
opportunity  offered.  As  this  view  best  accords  with  the  law,  it  is  proof  of 
the  existence  of  the  rule  itself." 

In  affirming  that  the  reason  for  the  rule  of  Thorogood's  case  is  to  furnish 
an  incentive  to  greater  diligence  and  care  on  the  part  of  the  carrier  than 
would  exist  if  the  carrier  could  shift  responsibility  to  other  shoulders,  tbe 
Pennsylvania  court  certainly  place  the  rule  upon  a  more  solid  foundation 
than  if  it  is  rested  upon  the  identity  of  the  passenger  with  the  driver  of  the 
vehicle.  But  where  there  is  concurring  negligence  it  would  seem  that  care 
and  diligence  would  be  stimulated  to  an  even  |;Teater  dep;ree  by  holdiDg- 
both  liable,  jointly  or  severally,  and  denying  to.  either  the  nght  to  shift  the 
burden  upon  the  other,  or  to  divide  the  burden,  or  to  compel  contribution 
therefor.  This  would  also  be  consistent  with  that  rule  of  tne  common  law 
that  wrong-doers  are  liable  jointly  or  severally,  and  without  contribution,  for 
the  consequences  of  their  conduct — a  rule  which,  by  the  way,  is  as  old  and 
firmly  established  as  the  rock- rooted  and  hill -buttressed  mountains,  and  with 
which  the  decisions  in  Thorogood^s  and  Lockhart's  cases  appear  to  be  in 
direct  conflict.  So  much  for  the  leading  cases  in  conflict  with  the  principal 
case.    Let  us  now  examine  some  decisions  that  support  it. 

Bennett  v.  New  Jersey,  etc.,  R.  R.  Co.,  86  N.  J.  L,  225,  is  the  first  case  at 
hand  dissenting  from  Thorogood^s  decision.  A  passenger  in  a  horse  car  was 
injured  in  a  collision  caused  by  the  carelessness  of  the  engineer  of  a  loco- 
motive owned  by  the  railway  company  defendant,  which  set  up  the  street- 
car driver's  negligence  as  a  defence.  Mr.  Chief  Justice  Beasley,  one  of  the 
ablest  judges  that  ever  occupied  a  place  on  the  New  Jersey  bench,  discussed 
the  matter  thus:  **The  proposition  claimed  to  be  law  is  that  when  a 
passenger  enters  a  public  conveyance,  he,  in  some  sort,  becomes  affected  by 
the  negligence  of  the  agents  of  those  in  charge  of  such  conveyance,  at  least 
to  the  extent  of  debarring  him  from  suits  against  third  parties  for  injuries 
occasioned  by  the  joint  carelessness  of  such  third  parties  and  that  of  tbe 
servants  having  the  control  of  the  vehicle  in  which  he  is  riding." 

**The  position  has  for  its  support  the  case  of  Thorogood  e.  Bryan,  8 
Mann.  G.  &  S.  116.  The  authority  is  in  every  respect  in  point.  .  .  .  The 
reason  given  for  the  judgment  is  that  the  passenger  in  the  omnibus  must  be 
considered  identified  with  the  driver  of  the  omnibus  in  which  he  voluntarily 
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becomes  a  passenger,  and  that  the  negligence  of  the  driver  is  the  negligence 
of  the  passenger.  But  I  have  entirely  failed  to  perceive  how  it  is  that  the 
passenger  in  a  public  conveyance  becomes  identified  in  any  legal  sense  with 
the  driver  of  such  conveyance.  Such  identification  could  result  only  in  one 
way ;  that  is,  by  considering  the  driver  the  servant  of  the  passenger.  I 
can  see  no  ground  upon  which  such  a  relationship  is  to  be  founded.  In 
a  practical  point  of  view,  it  certainly  does  not  exist.  The  passenger 
has  no  control  over  the  driver  or  agent  in  charge  of  the  vehicle,  and 
it  is  this  right  to  control  the  conduct  of  the  agent  which  is  the  founda- 
tion of  the  doctrine  that  the  master  is  to  be  affected  by  the  acts  of 
his  servant.  To  hold  that  the  conductor  of  a  street  car  or  of  a  railroad 
train  is  the  agent  of  the  numerous  passenger  who  may  chance  to  be 
in  it  would  be  a  pure  fiction.  In  reality  there  is  no  such  agency,  and 
if  we  impute  it,  and  correctlv  apply  legal  principles,  the  passenger,  on 
the  occurrence  of  an  accident  from  the  carelessness  of  the  person  in  charge 
of  the  vehicle  in  which  he  is  being  conveyed,  would  be  without  any  remedy. 
It  is  obvious,  in  a  suit  against  the  proprietor  of  the  car  in  which  he  was  a 
passenger,  there  could  be  no  recovery  ii  the  driver  or  conductor  of  such  car  is 
to  be  regarded  as  the  servant  of  the  passenger,  and  so  on  the  same  ground  each 
passenger  would  be  liable  to  every  person  injured  by  the  carelessness  of  such 
driver  or  conductor,  because,  if  the  negligence  of  such  agent  is  to  be  attrib- 
uted to  the  passenger  for  one  jiurpose,  it  would  be  entirely  arbitrary  to  say 
that  he  is  not  to  be  affected  by  it  for  other  purposes,  and  yet  it  is  to  be  pre- 
sumed that  no  court  would  go  this  length  and  impose  on  each  person  being 
carried  by  a  railroad  train  responsibility  for  the  misconduct  of  the  engineer 
or  conductor  of  such  train.  The  doctrine  of  the  English  case  appears  to  con- 
vert the  driver  of  an  omnibus  into  the  servant  of  the  passenger,  for  the  single 
purpose  of  preventing  the  passenger  from  bringing  suit  against  a  third  party, 
whose  negligence  has  co-operated  with  that  of  the  driver  in  the  production 
of  the  injury.  I  am  compelled  to  dissent  to  such  a  proposition.  Under  the 
circnmstancea  in  question  the  passenger  is  a  perfectly  innocent  party,  having 
no  control  over  either  of  the  wrong-doers,  and  I  can  see  no  reason  why,  ac- 
cording to  the  usual  rule,  an  action  will  not  lie  in  his  behalf  against  either 
or  both  of  the  employers  of  the  wrong-doers.'' 

The  next  case  in  point  is  Webster  o.  Hudson  R  R.  Co.,  88  N.  Y«  260,  in 
which  Hunt,  C.  J.,  said  of  the  passenger  injured:  '^Like every  passenger  in 
a  train  of  cars  propelled  by  steam,  he  was  passive  in  the  hands  of  the  rail- 
road company ;  unable  to  aid  if  aid  was  useful ;  unable  to  delay  or  hasten  a 
train;  incompetent  and  not  permitted  to  regulate  or  examine  its  machinery. 
His  personal  safety  was  entirely  under  the  control  of  others.  •  .  .  The  im- 
putation to  the  plaintiff  of  the  negligence  of  another  is  based  upon  no  sound 
principle." 

In  Ck>legrove  o.  N.  T.  &  N.  H.  R.  R.  Co.,  20  N.  T.  492,  it  was  held  that 
a  passenger  injured  by  a  collision  resulting  from  the  concurrent  negligence 
of  two  railroad  companies  could  maintain  a  joint  action  against  both.  Cooper 
«.  £.  T.  Co.,  75  N.  T.  116,  was  a  case  where  death  had  resulted  from  a  col- 
lision of  two  vessels,  and  an  action  against  both  was  maintained.  See  also 
Hillman  v.  Newington,  23  Alb.  Law  Jour.  294. 

Robinson  v.  N.  Y.  Cent.  <&  H.  R.  R.  R  Co.,  66  N.  T.  11,  was  the 
case  of '*  a  gratuitous  ride  by  a  female  upon  the  invitation  of  the  owner 
of  a  horse  and  carriage."  She  was  injured  by  collision  with  a  train  on 
defendant's  road.  Said  Church,  C.  J.:  *'TJpon  what  principle  is  it  that 
his  negligence  is  imputable  to  the  plaintiff?  It  is  conceded  that  if  by  his 
iicgligence  he  had  mjured  a  third  person,  she  would  not  be  liable.  She 
was  not  responsible  for  his  acts,  and  had  no  right  and  no  power  to  con- 
trol them.  True,  she  had  consented  to  ride  with  him,  but  as  he  was  in 
every  respect  competent   and  suitable,  she  was  not  negligent  in   doing 
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so.  Can  she  be  held,  by  consenting  to  ride  with  bim,  to  guarantee  hi» 
perfect  care  and  diligence?  There  was  no  necessity  for  riding  with  him.  It 
was  a  voluntary  act  on  the  part  of  the  plaintiff,  but  it  was  not  an  unlawful 
or  negligent  act.  She  was  injured  bv  the  negligence  of  a  third  perKm,  sod 
was  free  from  negligence  herself,  and  I  am  unable  to  perceive  any  reason  for 
imputing  Conlon^s  negligence  to  her.*' 

'*  If  his  negligence  contributed  to  the  injury,  he  is  liable  also  to  an  action, 
but  that  does  not  exonerate  the  defendant.  Suppose  Conlon  had  by  grosilj' 
n<)gligent  driving  turned  over  the  carriage  and  injured  the  plaintiff:  is 
there  a  doubt  but  he  would  be  liable  to  an  action  for  the  injury  in  her 
behalf  ?  These  views  proceed  of  course  upon  the  assumption  that  there  vas 
no  relation  of  principal  and  agent  or  master  and  servant  Nor  were  they 
engaged  in  a  joint  enterprise  in  the  sense  of  mutual  responsibility  for  etch 
other's  acts,  as  in  Beck  o.  East  R.  Ferry  Co.,  6  Robertson,  88."  The  view  of 
the  court  in  Robinson  &  N.  T.  Cent.,  etc.,  R.  R.  Co.,  tupra,  is  sustained  in 
Knapp  o.  Dagg,  18  How.  Pr.  165;  Metcalf  o.  Baker,  11  Abb.  Pr.  0^.  &)  4^1; 
Dyer  v.  Erie  Railway,  71  N.  Y.  228. 

Beck  V,  East  R.  F.  Co.,  6  Robt.  (N.  Y.)  82,  is  this  case:  A  party  in  a  row- 
boat  were  run  down  by  a  steamboat,  against  whose  proprietors  an  action  vat 
brought  by  the  representatives  of  one  of  the  men  who  was  drowned.    The 
court  said:     ''The  deceased  was  undoubtedly  chargeable  with  any  neglect 
of  his  comrades  as  well  as  his  own  to  do  every  act  to  avoid  dancer  and 
insure  safety,  at  least  unless  he  did  all  he  could  do  to  repair  the  dendeDcy. 
None  of  them  stood  in  the  light  of  either  employer  or  employed  to  the 
other;  it  was  a  joint  expedition  in  which  each  was  liable  for  the  actssnd 
omissions  of  the  other,  unless  he  took  some  separate  step  to  repair  or  pre- 
vent the  result  of  the  negligence  of  the  others.    This  case  is  oertaiolj 
distinguishable  from  Robinson^s  case,  supra,  in  this :  Joint  enterprisers  have 
an  authoritative  voice,  and  speak  of  right  in  the  management  and  ooDtrol  of 
the  enterprise,  and  having  control  to  a.greater  or  less  extent,  may  reasonably 
be  held  responsible  for  bad  management.    On  the  other  hand,  a  lady  or  any 
other  guest  in  a  carriage  cannot  direct  its  management  and  movement  of 
right  and  with  power  to  enforce  his  or  her  commands.     Any  control  which 
the  guest  may  exercise  is  simply  by  the  courtesy  and  consent  of  the  owner.*^ 
But  this  distinction  between  Beck's  and  Robinson*s  cases  has  not  been  per- 
ceived by  all  courts.     Even  so  acute  a  mind  as  that  of  the  late  Chief  Justice 
Ryan,  of  Wisconsin,  missed  it  in  Prideaux  e.  Mineral  Point,  43  Wis.  529, 
wherein  Judge  Ryan  said:  **Iti8  difficult  to  comprehend  the  distinction. 
The  court  says  that  it  was  the  case  of  a  gratuitous  ride  by  a  female  npon 
the  invitation  of  the  owner  of  a  horse  and  carriage.     Doubtless :  but  there 
is  the  same  mutual  agreement  of  two  to  travel  together  as  of  the  several  to 
sail  toffether,  in  Beck  v.  Ferry  Co.    These  were,  in  contemplation  of  law,  as 
much  in  the  same  boat  as  those.     A  woman  may  and  should  refuse  to  ride 
with  a  man,  if  she  dislike  or  distrust  the  man,  or  his  horse,  or  his  carriage. 
But  if  she  voluntarily  accept  his  invitation  to  ride,  the  man  may,  indeed, 
become  liable  to  her  for  gross  negligence ;  but  as  to  third  persons,  the  man 
is  her  agent  to  drive  her — she  takes  man,  horse,  and  carriage  for  the  jaont, 
for  better,  for  worse."    And  again  (p.  628)  he  says:  **One  voluntarily  in  a 
private  convejrance  voluntarily  trusts  his  personal  safety  in  the  conveyance 
to  the  person  in  control  of  it.     Voluntary  entrance  into  a  private  conveyance 
adopts  the  conveyance  for  the  time  being  as  one^s  own,  and  assumes  the  skill 
and  care  of  the  person  guiding  it.     iVo  hoe  vice,  the  master  of  a  private 
yacht,  or  the  driver  of  a  private  carria^,  is  accepted  as  agent  by  cTcrj 
person  voluntarily  committing  himself  to  it.     When  paterfamilias  drives  his 
wife  and  child  in  his  own  vehicle,  he  is  surely  their  agent  in  driving  them 
to  charge  them  with  his  negligence.'^ 

**  It  18  difficult  to  perceive  on  what  principle  he  is  less  the  agent  of  one 
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who  accepts  his  or  their  invitation  to  ride  with  them.  There  is  personal 
trust  in  such  cases  which  implies  an  af^ncy.  So  several  persons  voluntarily 
associating  themselves  to  travel  together  in  one  conveyance  not  only  put  a 
personal  trust  in  the  care  and  skill  of  that  one  of  them  whom  they  trust  with 
the  direction  and  control  of  the  conveyance,  but  appear  to  put  a  personal 
trust,  each  in  the  discretion  of  each,  against  negligence  affecting  the  common 
safety.  One  enters  a  public  conveyance  in  some  sort  of  moral  necessity. 
One  generally  enters  a  private  conveyance  of  free  choice;  voluntarily 
trusting  to  its  sufficiency  and  safety.  It  appears  absurd  to  hold  that  one 
voluntarily  choosing  to  ride  in  a  private  conveyance  trusts  to  the  sufficiency 
of  the  highway,  to  the  care  and  skill  exercised  in  all  other  vehicles  upon  it, 
to  the  care  and  skill  governing  trains  at  railroad  crossings,  to  the  care  and 
skiU  of  everything  jxcept  that  which  is  most  immediately  important  to 
himself,  and  trusts  nothing  to  the  sufficiency  of  the  very  vehicle  in  which  he 
voluntarily  travels,  nothing  to  the  care  or  skill  of  the  person  in  charge  of  it. 
His  voluntary  entrance  is  an  act  of  faith  in  the  driver ;  by  implication  of  law 
he  accepts  the  driver  as  his  agent  to  drive  him.  In  the  absence  of  express 
adjudication  the  general  rules  of  implied  agency  appear  to  sanction  this 
view."  And  the  negligence  of  the  driver  was  held  imputable  to  the  woman. 
Prideaax  v.  Mineral  Point,  43  Wis.  618,  affirmed  in  Otis  v,  Janesville,  47  Id. 
422;  see  also  Houfe  o.  Fulton,  29  Id.  296,  84  Id.  608;  L.  S.  &  M.  8.  R.  R. 
Co.  0.  Miller,  25  Mich.  274. 

Cuddy  V.  Horn,  46  Mich.  596,  was  a  case  arising  out  of  a  most  distressing 
calamity.  Father  Bleyenberg,  of  Detroit,  being  desirous  of  giving  his  altar- 
boys  and  some  others  a  little  excursion,  had  chartered  the  steam-yacht 
^' Mamie"  to  carry  them,  21  in  all,  and  14  of  them  from  11  to  15  years  of 
age,  from  Detroit  to  Monroe  and  back,  for  which  he  was  to  pay  $20.  The 
yacht  was  in  charge  of  a  master  and  engineer  placed  there  by  the  owners. 
On  their  return  the  '* Mamie''  was  run  down  by  the  '* Garland,"  another 
excursion-boat.  It  appeared  that  th^re  was  negligence  upon  both  boats  in 
failing  to  give  proper  signals,  keep  proper  lookouts,  etc.  etc.  Kelly,  one  of 
the  boys, — and  as  the  writer  recollects,  several  others  of  them, — was  drowned, 
and  his  administrator  sued  the  owner  of  the  *^  Garland  "  for  negligently  caus- 
ing his  death.  The  defendant  Horn  took  the  position  that  those  in  charge 
of  the  '*  Mamie"  were  agents  of  Kelly,  and  that  their  negligence  was  imputa- 
ble to  him  as  a  contributing  cause  of  the  accident.  This  defence  was  over- 
ruled by  Marston,  C.  J.,  who  in  a  well-considered  opinion  held  that  the  rule 
by  which  one  who  rides  in  a  private  conveyance  is  presumed  to  control  or  be 
identified  with  the  driver,  and  to  have  no  right  of  action  for  any  injury  done 
him  by  a  collision  caused  by  the  driver's  negligence,  cannot  apply  to  passen- 
gers in  public  conveyances,  such  as  railway  cars  or  steamboats,  even  though 
they  have  chartered  the  conveyance.  The  court  declined  to  follow  Thoro- 
good  V,  Bryan,  mpra^  and  in  this  respect  its  position  is  in  accordance  with 
many  other  cases.  Chapman  v.  New  Haven  K.  R.  Co.,  19  N.  Y.  841 ;  Brown 
«.  N.  Y.  C.  R.  R.  Co.,  82  N.  Y.  597;  Sheridan  v.  Brooklyn,  etc.,  R.  R.  Co., 
a6  N.  Y.  89;  Barrett  «.  Third  Ave.  Co.,  45  N.  Y.  629;  Danville,  etc.,  Co. 
t.  Stewart,  2  Mete.  (Ey.)  119;  Louisville,  etc.,  R.  R.  Co.  v.  Case,  9  Bush 
(Kj.)  728 ;  Transfer  Co.  «.  Kelly,  86  Ohio  St.  86 ;  s.  c,  8  Am.  &  Eng.  R  R. 
Oas.  885;  Hillmann  v.  Newington,  California,  1880;  28  Alb.  L.  J.  294;  Otis 
T.  Thom,  28  Ala.  469.     See  also  Mann  9.  Wieand,  4  Wkly.  Notes  of  Cas.  6. 

The  foregoing  are  the  principal  authorities  upon  this  subject,  and  to  the 
writer  appear  to  warrant  the  following  conclusions : 

Officers  and  agents  of  public  carriers  do  not  appear  to  be  servants  whose 
negligence  is  imputable  to  passengers  thereupon. 

As  to  private  carriers,  the  answer  to  the  question  depends  upon  the  facts. 
If  tliese  show  the  relation  of  joint  enterprisers  or  of  master  and  servant,  then 
the  negligence  of  one  joint  enterpriser  or  servant  is  imputable  to  the  other 
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joint  enterpriflora  or  to  the  master.  But  a  mere  guest  is  not  a  master  or  & 
joint  enterprisor,  nor  can  the  negligence  of  the  host  or  his  senrants  be  im- 
puted to  a  guest. 

In  conclusion  reference  may  be  made  to  Grand  Trunk  B.  R  Co.  •.  Cum- 
min^, 12  Am.  &  Eng.  R.  R  Cas.  204,  in  which  the  pbdntibS,  in  the  coone 
of  his  employment  as  engine  driver  for  the  defendant,  was  injured  by  col- 
lision of  his  train  with  another  train  of  the  same  company.  Edd,  that  if  the 
company's  negligence  contributed  to  the  injury,  defendant  was  liable  not- 
withstanding the  contributory  negligence  of  plaintiff's  fellow-servant 

Co-t0rvants — Track-repairer  and  Engineer  are  not. — A  common  hind 
engaged  in  the  business  of  distributing  iron  rails  along  the  side  of  a  railroad 
track  to  be  laid  in  place  of  other  rails  removed  from  that  track,  and  under 
the  control,  with  six  or  eight  other  men,  of  a  boss  or  foreman,  is  not  in  the 
same  employment  as  a  man  controlling  and  manag^g  a  switch-engine  not 
used  in  carrying  these  rails,  but  in  moving  and  transferring  from  one  place 
to  another  cars  not  engaged  in  the  business  of  relaying  said  track*  and  Hie  nil- 
road  company  will  be  liable  for  an  injury  to  the  former  caused  by  the  negli- 
gence of  the  latter.  Garrahy  «.  Kansas  City,  St.  J.  &  C.  B.  K  K  Co.,*  U.  & 
C.  C.  Kansas,  October  8,  1885. 
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(98  Indiana  Bipart$y  552.) 

The  senrants  of  a  railway  company,  put  in  charge  of  a  switching  engine 
used  to  place  cars,  have  implied  authority  from  the  company  to  remoTe 
trespassers  from  the  en^ne;  and  if  in  doing  so  the  trespasser  be  mjured,  not 
in  consequence  of  negligence  merely,  but  because  of  tne  reckless  manner  of 
doing  it,  evincing  an  indifference  to  consequences,  the  company  is  liable. 

From  the  Tippecanoe  Circuit  Court. 

B.  K  Zove,  IT.  C.  Morrison^  T.  B.  Adams,  L.  T.  MuAener, 
O.  S.  Orth  and  J.  Park  for  appellant. 

J.  R,  Coffroth,  T.  A.  Stuarty  8.  P.  Bmrd  and  W.  F.  SHUwdl 
for  appellee. 

ON  PETITION  FOB  A  BEHSABING. 

(See  8  Am.  &  Eng.  B.  B.  Cas.  847  for  original  opinion.) 

Peb  Cubiam. — While  a  member  of  the  Supreme  Court  Com- 
mission, Mr.  Commissioner  Morris  wrote  an  opinion  overrnliflg 
the  petition  for  a  rehearing.  That  opinion  has  been  held  under 
advisement  by  the  court.  The  petition  for  a  rehearing  is  dow 
overruled,  ana  the  opinion  written  by  the  commissioner  is  adopted 
as  the  opinion  of  the  court.    It  is  as  follows : 
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A  petition  for  a  rehearing,  accompanied  bj  an  earnest  and  able 
argament,  has  been  filed  in  tnis  case.  The  appellee  complains  that 
in  the  opinion  no  notice  is  taken  of  the  fact  tnat,  in  several  of  the 
paragraphs  of  the  complaint,  the  engine  which  is  alleged  to  have 
run  upon  and  injured  the  appellant  is  described  as  a  '^  switching 
engine."  This  is  true ;  bnt  as  the  engine  is  not  described  in  any  of 
the  paragraphs  as  having  been  used  in  connection  with  a  passenger 
train,  it  was  thonght  annecessaiy  to  notice  such  fact. 

It  is  held  in  the  main  opinion,  that  the  servants  of  a  railroad 
company,  to  whom  the  management  and  control  of  an  engine  has 
been  entrusted,  whether  used  for  switching  or  other  sebtahts  m 
purposes,  have,  while  using:  and  controllinfir  it,  implied  bwitchino    m- 
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authority  to  remove  from  it  any  trespasser  who  may  ruxo  authom- 
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get  upon  it  or  attempt  to  occupy  and  control  it.  in  tbhpabbebs. 
thuB  holding,  the  appellee  insists  that  the  court  erred.  The  ap- 
pellee admits,  as  we  undei-stand  its  counsel,  that  those  in  charge  of 
its  passenger  engines  and  trains  have  implied  authority,  as  its  ser- 
vants, to  remove  and  put  ofi  peraons  wrongfully  upon  such  engines 
and  trains;  but  it  denies  that  its  servants,  to  whom  it  has  given 
the  mana^ment  and  control  of  a  ^^  switching  engine,"  have  im- 
plied authority  to  remove  from  it  persons  wrongfully  upon  it 
while  so  being  used  by  its  servants  in  the  transaction  of  its  busi- 
ness. If  such  servants  have  no  such  implied  authority,  a  rehearing 
should  be  granted ;  if  they  have  such  authority,  the  petition  should 
be  overruled. 

It  is  said  by  the  appellee,  that  switching  engines  are  used  for 
local  purposes — to  place  and  replace  cars,  etc. — ^and  not  for  the 
purpose  of  receiving  and  discharging  passengers;  that,  discussion  of 
therefore,  its  employees  have  no  implied  authority  to  ^uTHomriEa. 
remove  from  an  engine  committed  to  their  care  for  such  purposes, 
persons  wrongfully  upon  it,  whether  their  presence  may  or  may 
not  interfere  with  the  use  of  the  engine  and  the  business  to  be 
transacted.  Several  cases  are  cited  in  support  of  this  view.  The 
first  case  to  which  the  appellee  calls  our  attention  is  that  of 
Towanda  Coal  Co.  v.  Heeman,  86  Pa.  St.  418.  In  this  case  a 
minor  had  climbed  upon  one  of  the  defendant's  coal  cars  when  in 
motion.  A  brakeman  drove  him  off  by  throwing  coal  at  him.  He 
was  hit  in  the  face  by  a  piece  of  coal  which  caused  him  to  fall, 
whereby  he  was  injured.  It  was  held  that  the  defendant  was  not 
liable.  The  proof  showed  clearly  that  the  brakeman  was  not  in 
charge  of  the  coal  train  ;  that,  though  a  coal  train  (the  appearance 
of  which  showed  that  it  was  not  used  for  transporting  passengers), 
its  conductor,  as  its  general  manager,  had  authority  to  remove 
trespassers  from  it.  This  was  conceded  by  the  defendant's  coun- 
sel, and  the  reasoning  and  whole  drift  of  the  case  show,  that  had 
the  conductor  violently  removed  the  boy,  a  different  result  would 
have  been  reached. 
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The  next  case  cited  bj  the  appellee  is  that  of  Marion  v.  Chicago, 
etc.,  R.  R.  Co.,  69  Iowa,  428 ;  s.  c,  8  Am.  &  Eng.  R.  R  Cas.  ifl, 
in  which  it  was  held  that  the  defendant  was  not  liable  for  tiie 
act  of  a  brakeman  in  putting  a  ti'espasser  off  a  freight  train  in  mo- 
tion, without  direction  from  the  conductor,  who  alone  was  autlior- 
ized  by  the  defendant  to  order  snch  ejection.  The  court  held  the 
defendant  not  liable,  because  the  brakeman  had  no  authority,  ex- 
press or  implied,  to  i-emove  ti'espassers  from  the  train.  But  it  fur- 
ther held  that  the  conductor,  by  his  general  employment  as  the 
manager  of  the  train,  had  such  authority,  and  that,  had  he  ejected, 
as  did  the  brakeman,  the  plaintiff  from  the  train,  the  defendant 
would  have  been  liable.  And  we  think  it  equally  clear  that,  had 
a  tramp  got  upon  the  engine,  not  as  a  passenger  or  for  the  purpose 
of  stealing  a  ride,  but  from  mere  idle  curiosity,  the  conductor  or 
engineer  would  have  had  authority  to  remove  him,  not  because  he 
had  charge  of  passengers,  but  because  he  had  the  general  control  of 
the  engine  and  train.  The  removal  of  such  a  trespasser  would  have 
about  the  same  relation  to  the  business  of  ti'ansporting  passeugers 
that  the  removal  had,  in  the  case  before  us,  to  the  busineee  of 
changing  the  position  of  cars.  If  the  servant  in  chaige  of  the 
freight  train  would  be  acting  in  the  scope  of  his  authority  in  re- 
moving from  his  engine  such  a  trespasser,  would  not  the  servant, 
in  charge  of  a  switching  engine,  also  have  the  implied  authority  to 
remove  such  a  trespasser  from  the  engine  in  his  charge?  The  re- 
lation of  the  servant  and  the  trespasser  to  the  business  of  the  em- 
ployer would  be  the  same  in  both  cases.  The  trespasser  upon  the 
engine  would  interfere  no  more  with  the  transportation  of  freight, 
or  even  passengera,  than  he  would  with  the  changing  of  cars. 

The  next  case  relied  upon  by  the  appellee,  which  we  notice,  is 
that  of  Wright  v.  Wilcox,  19  Wend.  343.  The  defendant's  servant 
was  driving  a  wagon.  A  boy  asked  permission  to  ride.  The  ser- 
vant said  he  might  when  he  got  to  the  top  of  a  hill  which  he  was 
then  ascending.  The  boy  got  hold  of  the  side  of  the  wagon  be- 
tween the  front  and  hind  wheels.  The  servant  cracked  his  whip 
and  the  horses  started  into  a  trot,  whereby  the  boy  was  thrown  un- 
der the  wheels  and  injured.  The  master  and  servant  were  sued 
i'ointly.  It  was  held  by  the  court  that  they  were  not  jointly  liable, 
t  was  also  held  that  the  act  of  the  servant  was  clearly  wilful,  and 
that,  therefore,  the  master  was  not  liable.  The  court,  following  the 
rule  stated  in  McManus  v.  Crickett,  1  East,  106,  says: 

"If  Stephen,"  the  servant,  "in  whipping  the  horses,  acted  with 
the  wilful  intention  to  throw  the  plaintiff's  boy  off,  it  was  a  plain 
trespass,  and  nothing  but  a  trespass,  for  which  the  master  of  Ste- 
phen is  no  more  liable  than  if  his  servant  had  committed  any  other 
assault  and  battery.  All  the  cases  agree  that  a  master  is  not  liable 
for  the  wilful  mischief  of  his  servant,  though  he  be  at  the  time,  in 
other  respects,  engaged  in  the  service  of  the  former."    Again,  the 
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court  says :  "  The  law  holds  such  wilful  act  a  departure  from  the 
master's  business."  This  statement  of  the  law  is  not  correct.  If 
the  act  of  the  servant  is  within  the  scope  of  his  employment,  the 
master  is  liable,  however  wilful  the  act  on  the  part  of  the  servant 
may  have  been.  In  speaking  of  this  and  the  class  of  cases  to  which 
it  belongs,  Thompson  in  his  work  on  Negligence,  pp.  886-7,  says : 
"  If  he,"  the  servant,  "  makes  use  of  his  master's  property  in  com- 
mitting this  wrong,  he  will  be  deemed,  according  to  the  fantastic 
reasomng  of  Lord  Kenyon  "  in  McManus  v.  Crickett,  supraj  "  to 
have  acquired,  for  the  time  being,  a  special  property  therein.  The 
fallacy  of  this  reasoning  was,  that  it  made  a  certain  mental  condi- 
tion of  the  servant  the  test  by  which  to  determine  whether  he  was 
acting  about  his  master's  business  or  not.  Moreover,  with  respect 
of  all  intentional  acts  done  by  a  servant  in  the  supposed  f  urtner- 
anee  of  his  mastei-'s  business,  it  clothed  the  master  with  immunity 
if  the  act  was  right,  because  it  was  right ;  and  if  it  was  wrong,  it 
clothed  him  with  alike  immunity  because  it  was  wrong."  He  fur- 
ther says :  "  A  doctrine  so  fruitful  of  mischief  could  not  long  stand 
unshaken  in  an  enlightened  system  of  jurisprudence."  See  the  cases 
cited  on  p.  887,  repudiating  the  doctrine,  which  the  author  says  is 
not  the  law. 

The  case  of  Isaacs  ©.  Third  Avenue  R  E.  Co.,  47  N.  Y.  122,  re- 
lied upon  by  the  appellee,  has  been  substantially  overruled.  Wood 
disapproves  the  case  in  his  work  on  Master  and  Servant. 

The  case  of  Shea  v.  Sixth  Avenue  R.  R.  Co.,  62  N.  T.  180,  is, 
in  its  reasoning,  opposed  to  it.  In  Mott  v.  Consumers'  Ice  Co.,  73 
N.  Y.  543,  Judge  Allen,  who  prepared  the  opinion  in  the  case, 
admitted  that  it  had  been  questioned,  that  it  was  a  ^^  border  case," 
and  that  it "  may  seem  to  infringe  upon  some  of  the  other  reported 
cases." 

Other  cases  are  referred  to  by  the  appellee.  We  have  examined 
them,  and  think  they  are  not  in  conflict  with  the  main  opinion  in 
this  case. 

In  the  case  of  HoflEman  v.  New  York  Cent.,  etc.,  R.  R.  Co.,  87 
N.  Y.  25 ;  s.  c,  4  Am.  &  Eng.  R.  R.  Cas.  537,  it  was  held  that 
a  brakemau  on  a  passenger  train,  as  well  as  the  conductor,  had  im- 
plied authority  to  remove  from  the  train  a  boy  who  had  jumped 
on  the  platform  of  one  of  the  cars  for  the  purpose  of  stealing  a  nde, 
and  that  the  employer  would  be  liable  if  he  improperly  removed 
the  boy  while  the  train  was  in  motion.  The  court  says :  **  Suppose 
a  train  was  standing  still,  and  a  trespasser  was  put  off  by  force  bv 
a  brakeman,  using  no  unnecessair  violence,  would  it  not  be  a  good 
defence  to  an  action  against  him  for  the  assault  that  he  was  a  brake- 
man,  and  did  the  act  coniplained  of  in  that  capacity,  although  with- 
out express  authority  ?  The  implied  authority  in  such  a  case  is  an 
inference  from  the  nature  of  the  business,  and  its  actual  daily  ex- 
ercise, according  to  common  observation  and  experience."    Equally 
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may  the  autlioritj'  of  those  in  charge  of  a  switching-engine  to  re- 
move treepassers  from  it  be  inferi'ed  from  the  natnre  of  the  bus- 
Dees  and  its  actual  daily  exercise,  according  to  common  observation. 
And  so,  too,  might  one  in  charge  of  snch  an  engine,  if  sued  for 
assault  for  removing  a  trespasser  from  it,  answer  tliat  he  was  in 
charge  of  it  as  the  servant  of  the  company.  The  court,  in  snppon 
of  its  decision,  refers  to  Eounds  v,  Delaware,  etc.,  B.  B.  Co.,  ^ 
N.  T.  129. 

In  the  case  of  Benton  v.  Chicago,  etc.,  R  B.  Co.,  55  Iowa,  496, 
a  boy  had  entered  an  empty  freight  car  to  steal  a  ride.  He  was 
discovered  by  the  conductor  and  roughly  ordered  out.  The  train 
was  in  motion.  The  only  way  of  escape  was  through  a  window, 
and  the  boy,  in  attempting  to  crawl  out,  lost  his  hold  and  fell 
upon  the  track,  and  was  run  over  and  killed.  It  was  held,  upon 
proof  of  these  facts,  that  the  case  should  go  to  the  jury.  No  doubt 
was  expressed  as  to  the  authority  of  tlie  conductor  properly  to  re- 
move the  boy.  The  train  was  not  a  passenger  train,  but  a  freight 
train.  Presumably,  it  was  to  be  used  simply  for  the  transporta- 
tion  of  freight.  The  conductor's  authority  to  remove  trespaeBere 
from  such  a  train  can  be  inferred  or  implied  only  from  tne  fact 
that  he  has  control  of  the  train,  and  from  the  nature  of  the  busi- 
ness and  the  means  employed  in  its  transaction.  The  exercise  of 
such  power  is  necessary  alike  for  the  protection  and  security  of 
the  employer  and  the  public. 

In  the  case  of  Evans  v.  Davidson,  58  Md.  245,  a  general  farm 
servant,  in  the  absence  of  his  master,  undertook,  with  other  ser- 
vants, to  drive  a  cow  of  the  plain tiflE  out  of  his  master's  cornfield 
into  which  she  had  broken,  and,  in  doing  so,  struck  the  cow  with 
a  stone  and  killed  her  in  the  field.    The  master  was  held  liable. 

In  the  case  of  Cauley  v.  Pittsbnrgh,  etc,  B  B  Co.,  98  Pa.  St 
498 ;  s.  c,  4  Am.  &  Eng.  B.  B.  Cas.  533,  a  boy  got  upon  a  sand 
car  standing  upon  a  switch.  The  car  was  moved  a  few  yards,  and 
while  in  motion  the  conductor  ordered  him  off.  In  obeying  the 
order  the  boy  was  injured.  Upon  the  trial  the  boy  offerea  to 
prove  the  above  facts.  The  conrt  ruled  the  offered  evidence  out 
on  the  ground  that  the  facts  did  not  tend  to  prove  negligence  on 
the  part  of  the  defendant's  servants.  Paxson,  J.,  says:  "All  the 
conductor  did  was  to  order  the  plaintiff  off  the  car.  This  was  Ms 
duty  to  do.  The  boys  were  trespassers,  and  their  removal  from 
the  cars  was  not  in  itself  a  cause  of  complaint  "Was  there  any- 
thing in  the  manner  of  their  removaJ  wnich  wonld  render  the 
defendant  company  liable  in  damages?  The  plaintiff  was  not 
thrown  off.  He  was  not  touched  by  the  conductor  or  any  railroad 
employee.  .  .  .  Before  the  company  can  be  held  liable  it 
must  appear  that  the  injury  to  the  plaintiff  was  the  natural  and 
probable  result  of  the  conductor's  order." 

The  court  held  that  the  offered  evidence  did  not  tend  to  prove 
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this,  and  that,  therefore,  there  was  no  en-or  in  its  exclusion.  But 
ihe  court  also  held  that  it  was  the  duty  of  the  con-  THATgwrremNo 
ductor  having  control  of  the  sand  car  to  remove  the  to^carev  pas- 
trespassing  boys  from  it.  The  conductor's  authority  hot  prbcludb 
was  not  inferred  from  the  fact  that  it  was  his  duty  to  rbmovk. 
receive  and  discharge  passen^rs  on  and  from  the  sand  car,  for  its 
form  and  construction,  as  weli  as  its  use,  was  notice  to  him  and  all 
others  that  it  was  not  intended,  and  could  not,  any  more  than  a 
switching-engine,  properly  be  used  for  any  such  purpose.  It  was 
his  duty  to  remove  trespassers  from  the  sand  car,  because  its  man- 
agement and  control  had  been  intrusted  to  him,  and  because  such 
a  use  of  the  sand  car  by  trespassers  would  be  incompatible  with  the 
use  which  the  conductor  was,  by  his  employment,  required  to 
make  of  it  in  the  transaction  of  his  employei*'s  business.  The 
court  assumed  that,  had  the  conductor  improperly  removed  the 

51aintiS  from  the  sand  car,  the  defendant  would  have  been  liable, 
'his  case  is,  we  think,  directly  in  point.  Had  the  appellant 
wrongfully  intruded  himself  into  and  occupied  the  engineer's  cab, 
to  the  exclusion  of  the  latter,  could  not  those  in  charge  of  the 
engine  have  removed  him,  using  no  unnecessary  force  ?  Would 
not  the  possession  and  control  ox  the  engine,  and  their  duty  to  use 
it  in  placing  and  replacing  cai*8,  have  clothed  them  by  implication 
witli  authority  to  remove  such  a  trespasser  ?  Would  it  not,  as  in 
the  case  just  cited,  have  been  their  duty  to  do  so?  If  the  position 
of  the  appellee  is  the  law,  those  in  charge  of  the  engine  would 
have  no  power  to  remove  the  trespasser,  because  the  engine  was 
not  to  be  used  in  hauling  passengers,  instead  of  placing  and  re- 
placing cars. 

As  against  those  to  whom  the  possession  of  the  engine  had  been 
given  tor  a  special  purpose,  and  the  exclusive  possession  and  con- 
trol of  which  were  essential  to  accomplish  that  purpose,  the  tres- 
passer must  be  regarded  as  the  rightful  occupant  of  the  engine, 
though  his  possession,  by  preventing  the  use  of  it  in  placing  and 
replacing  cars,  might  ruinously  delay  the  transportation  of  freight, 
endanger  the  safety  of  property  and  passengei's,  and  expose  the 
employer  to  incalculable  losses.  We  think  Uie  appellee,  bj'  plac- 
ing its  servants  in  possession  of  a  switching-engine  lor  the  purpose 
of  placing  and  replacing  cars  upon  its  tracK  at  Lafayette,  im- 
pliedly gave  them  authority  not  only  to  retain  the  exclusive  pos- 
session of  the  engine  while  so  engaged,  but  to  remove  from  it  all 
trespassers  and  wrong-doers. 

In  the  case  of  Johnson  v,  Chicago,  etc,  E.  E.  Co.,  58  Iowa,  348 ; 
6.  c,  8  Am.  &  Eng.  E.  E.  Cas.  206,  it  was  held  that  those  in 
charge  of  the  appellant's  station-house  had  implied  authority  to 
remove  from  the  waiting-room  a  person  who  was  not.  there  for  the 
purpose  of  taking  passage  on  the  appellant's  road,  and  that,  if  un- 
necessary force  ana  violence  were  used  in  his  removal,  the  appel- 
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lant  would  be  liable.  It  was,  says  the  court,  nothing  more  than 
the  application  of  the  ancient  rule,  that  if  one  person  came  into 
the  dwelling-honse  of  another  without  right,  after  requesting  him 
to  depart,  and  his  refusal  to  comply,  ne  may  be  removed  by 
gently  laying  hands  upon  him  and  using  such  lorce  as  is  reason- 
ably necessary  to  effect  the  object.  Because  the  employer  might, 
if  present,  remove  from  its  engine  a  trespasser,  or  from  its  station- 
house  an  intruder,  so  may  the  servant  to  whom  the  possession, 
care,  and  use  of  the  station-house  or  switching-engine  liave  been 
intrusted,  remove  from  the  one  or  the  other  trespassers  and  wrong- 
doers.  It  is  the  right  of  possession  in  the  master,  and  the  duty  of 
the  servant  to  whom  the  property  has  been  intrusted,  to  keep  and 
maintain  that  possession  for  the  master,  which  give  the  latter  the 
right  to  remove  trespassers.  See  also  the  case  of  Nashville,  etc., 
K.  R.  Co.  V.  Erwin,  3  Am.  &  Eng.  R.  R.  Cas.  465. 

See  notes  to  Alleghany  Valley  R.  R.  Co.  v.  McLain,  1  Am.  &  Eng.  R.  R. 
Cas.  466;  Carter  v.  Louisville  fi.R.  Co.  8  Ibid.  852;  Jordan  v.  Alabama  Great 
Southern  R.  R  Co.,  20  Am.  &  Eng.  R.  R.  Cas.  682. 
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V. 

MoEee. 

(99  Indiana  Btparts,  519.) 

Where  a  railroad  company  employs  an  agent  to  detect,  arrest,  and  prosecute 
persons  who  imlawfully  obstruct  its  track,  and  the  agent,  acting  in  the  scope 
of  his  employment,  arrests  an  innocent  person,  the  rulroad  company  is  liable 
therefor. 

Fbom  the  Knox  Circuit  Court. 

A.  laleha/rt,  J.  K  Ifflehart,  and  K  Taylor  for  appellant. 
O.  G.  Rdly,  W.  a  Niblacky  W.  H.  Qwrdmer,  and  8.  H.  Tay- 
lor for  appellee. 

Elliott,  J. — The  complaint  of  the  appellee  contains,  among 
others,  the  following  allegations : 

"  Plaintiff  further  says  that  the  defendant  Dwyer  was  at  the  day 
aforesaid,  and  for  more  than  a  year  prior  thereto  had  been,  the 
agent  and  employee  of  said  railroad  company  for  the  purpose  of 
FACfs.  detecting,  arresting,  and  prosecuting  all  persons  who 

should,  in  any  way,  unlawfully  obstruct  the  rauroad  aforesaid  in 
said  county.  That  on  the  —  day  of  November,  1882,  the  i-ailroad 
track  aforesaid  was  obstructed  by  some  person  or  persons  unknown 
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to  this  plaintiff,  and  without  his  knowledge,  direction,  or  consent, 
and  thereupon  said  railroad  company  directed  the  defendant 
Dwyer  to  arrest  the  persons  who  had  so  obstructed  said  road  and 
cause  them  to  be  criminally  prosecuted  for  such  obstractions  in  the 
courts  of  said  county ;  that  pursuant  to  said  direction  so  received 
from  said  company,  and  in  the  discharge  of  his  authority  as  the 
agent  and  employee  of  said  railroad  company  as  aforesaid,  the  de- 
fendant Dwyer  thereupon  proceeded  to  detect  and  arrest  and  pros- 
ecute criminally  in  the  courts  of  said  county  the  person  or  persons 
who  had  so  obstructed  the  railroad  aforesaid,  and  in  so  doing  said 
Dwyer  assaulted,  arrested,  and  falsely  imprisoned  plaintiff  at  said 
county  on  the  —  day  of  December,  1882,  without  any  legal  au- 
thority so  to  do,  upon  the  charge  made  by  said  Dwyer  against  him, 
said  plaintiff,  of  unlawfully  obstructing  said  railroad  in  said  county 
at  the  day  the  same  was  obstracted,  as  aforesaid,  to  wit,  on  the  — 
day  of  ITovember,  1882 ;  that  thereupon  said  Dwyer  placed  hand- 
cuffs upon  his  wrists,  and  in  company  with  others,  in  said  Dwyer's 
employ,  by  threats  of  personal  violence  to  him,  said  plaintiff,  and 
by  catching  hold  of  the  plaintiff's  person,  compelled  the  plaintiff  to 
go  with  him,  said  Dwyer,  from  his  home  in  Ejiox  county,  Indiana, 
distant  from  Emison's  Station  about  three  miles,  to  said  station,  in 
the  night  over  a  dark  road,  in  the  woods  where  it  was  cold  and  dis- 
agreeable, at  which  station  said  Dwyer  compelled  said  plaintiff  to 
get  into  a  car  on  said  railroad  provided  by  said  railroad  company 
for  that  purpose,  and  said  Dwyer  thereupon,  by  means  of  said  car, 
carried  said  plaintiff  upon  said  railroad  a  distance  of  ten  miles,  at 
which  point  said  Dwyer  put  said  plaintiff  off  of  said  car  in  the 
woods,  in  the  middle  of  the  night,  and  in  the  darkest  kind  of  a 
night,  from  which  point  said  plaintiff  was  compelled  to  and  did 
wander  home,  a  distance  of  twelve  miles,  on  foot  as  best  he  could." 

The  appellant,  in  support  of  its  assault  upon  the  complainant, 
invokes  the  general  rule  that  a  principal  is  not  responsible  for  the 
torts  of  an  agent  unless  committed  while  engaged  in  the  perform- 
ance of  duties  within  the  scope  of  his  agency.  This  general  rule 
is  too  well  settled  and  too  firmly  grounded  in  principle  to  be  the 
subject  of  debate,  and  if  this  case  is  within  it  there  is  no  necessity 
for  discussion.  But  whether  the  case  is  within  the  mle  is  the  ques- 
tion, and  not  whether  there  is  such  a  rule  as  that  asserted. 

The  liabilitv  of  the  principal  is  not  affected  by  the  fact  that  the 
tort  was  wilfully  committed,  for  it  is  now  firmlv  settled  that 
whether  the  wrong  results  from  negligence  or  is  the  product  of 
wilfulness,  the  principal  is  responsible  if  it  was  committed  within 
the  line  of  the  agent's  duty.  Indiana,  etc.,  R.  R.  Co.  v.  Bnrdge, 
94  Ind.  46;  s.  c,  18  Am.  &  Eng.  R.  R  Cas.  192;  Louisvifie, 
etc.,  R.  R.  Co.  V,  Kelly,  92  Ind.  371 ;  s.  c,  13  Am.  &  Eng. 
R.  R.  Cas.  1 ;  Terre  Saute,  etc.,  R.  R.  Co.  v.  Jackson,  81 
Ind.   19;    s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  178;  Am.  Ex.  Co. 
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ij.  Patterson,  73  Ind.  430  ;  Pittsburgh,  etc.,'  R.  E.  Co.  v.  Theobald, 
51  Ind.  246 ;  Indianapolis,  etc.,  R.  K.  Co.  v,  Anthony,  43  Ind.  183 ; 
Jejffersonville  R.  R.  Co.  v.  Rogers,  38  Ind.  116 ;  Stewart  v.  Brook- 
lyn, etc.,  R.  R.  Co.,  90  N.  T.  588 ;  s.  c,  12  Ani.  &  Eug.  R.  R.  Cas. 
127 ;  Hoffman  v.  New  York  Cent,  etc.,  R.  R.  Co.,  87  N.  Y.  25 ; 
s.  c,  4  Am.  &  Eng.  R.  R.  Cas.  537 ;  Qnigley  v.  Central  Pacific 
R.  R.  Co.,  11  Nev.  350 ;  Chicago,  etc.,  R.  R.  Co.  v.  Flexman,  lOa 
111.  546 ;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  354. 

A  principal  is  responsible  for  the  acts  of  the  agent  performed 
within  the  line  of  his  duty,  whether  the  particular  act  was  or  was 
not  directly  authorized.  Louisville,  etc.,  R.  R.  Co.  v.  Kelly,  sm^ra^ 
Terre  Haute,  etc.,  R.  R.  Co.  v.  Jackson,  mipra;  Am.  Ex.  Co.  v. 
Patterson,  mpra;  Noblesville,  etc.,  G.  R.  R.  Co.  v.  Gause,  76  Ind. 
142.  In  speaking  of  a  question  like  the  one  before  us,  the  com*t 
of  appeals  of  New  York  said :  "It  matters  not  that  he"  (the  agent) 
"  exceeded  the  powers  conferred  upon  him  by  his  principal,  and 
that  he  did  an  act  which  the  principal  was  not  authorized  to  do,  so 
long  as  he  acted  in  the  line  of  his  duty,  or  being  engaged  in  the 
service  of  the  defendant,  attempted,  to  perform  a  duty  per- 
taining, or  which  he  believed  to  pertain,  to  that  service."  Lynch 
V.  Metropolitan,  etc.,  R.  R.  Co.,  90  N.  Y.  77;  s.  c,  12  Am.  &  Eng. 
R.  R.  Cas.  119.  It  may  be  that  the  statement  we  have  quoted 
needs  some  qualification,  for  we  suppose  that  the  belief  of  the 
agent  would  not  make  the  principal  responsible  if  it  was  in  fact 
not  well  founded,  but  in  the  main  the  statement  correctly  states 
the  law. 

The  rules  we  have  stated  lead  to  the  conclusion  that  the  princi- 
prwcipal  u-  pal  is  liable  for  the  tort  of  the  agent,  where  the  partic- 
ABLK  w  TORT  ^jg^j.  ^ct,  althougli  wUful  and  not  directly  authorized^ 
was  within  the  line  of  the  agent's  duty ;  but  if  the  act 
was  an  independent  one,  and  not  within  the  scope  of 
the  agency,  the  person  injured  cannot  compel  the  principal  to  re- 
spona  in  damages.  It  results  from  these  fundamental  doctrines 
that  where  the  principal  confers  a  general  authority  upon  the  agent 
to  make  arrests  for  injuries  to  property,  and  the  agent,  in  exercis- 
ing that  general  authority,  forcibly  and  wrongfully  arrests  an  inno- 
cent person,  the  principal  who  conferred  the  general  authority  is 
liable  for  the  injury  consequent  upon  the  wrongful  act.  There  are 
cases  fully  recogrnizinff  the  principle  upon  which  this  conclusion  is 
founded.  The  English  statute  authorizes  the  servants  of  railway 
companies  to  make  arrests  in  certain  cases,  and  it  was  held,  in  6off 
V,  Great  Northern  R.  R.  Co.,  30  L.  J.  C.  L.  148,  that  a  railway  cor- 
poration  was  responsible  for  the  tort  of  its  servants  in  arresting  and 
imprisoning  an  innocent  man.  Addison,  in  commenting  upon  the 
general  doctrine,  says :  "  In  the  ordinary  course  of  affairs,  the  com- 
pany must  determine  whether  they  will  submit  to  what  they  believe 
to  be  an  imposition,  or  use  this  summary  power  for  their  protection ; 
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and  as  the  decision  whether  a  particular  passenger  shall  be  arrested 
or  not  must  be  made  without  delay,  it  must  be  presumed  that  the 
officers  of  the  company  charged  with  the  management  of  traffic 
have  authority  to  determine  whether  passengers  are  to  be  taken 
into  custody  for  this  offence;  and  if  by  mistake  an  innocent  person 
is  apprehended  by  order  of  the  superintendent,  the  company  will 
be  answerable  for  the  wrong  done."     2  Addison  Torts,  §  817. 

This  principle  applies  here,  for  the  question  is  not  as  to  the 
name  or  station  of  the  agent,  but  whether  the  particular  act  was 
within  the  line  of  his  agency.  Where  the  particular  act  is  within 
the  scope  of  the  agency,  then  it  is,  in  legal  contempla-  aftrobitt  or 
tion,  the  act  of  the  principal,  no  matter  by  what  name  iSrSuif  q™ 
the  agent  is  designated.  The  material  element  is  the  "°"- 
authority  of  the  agent,  and  not  his  mere  name  or  position.  Terre 
Haute,  etc.,  R.  R.  Co.  v.  McMurray,  98  Ind.  358 ;  Chicago,  etc., 
E.  R.  Co.  V.  Ross,  17  Am.  &  Eng.  R.  R.  Cas.  501.  In  Chicago 
City  R.  R.  Co.  V.  McMahon,  183  111.  485 ;  s.  c,  8  Am.  &  Eng.  R.  K. 
Cas.  68,  a  man  was  employed  to  gather  up  evidence  for  the 
company  in  a  pending  action,  and  while  engaged  in  that  service 
offered  a  bribe  to  a  witness,  and  it  was  held  that  his  act  was  that  of 
his  employer.  In  the  course  of  the  opinion  it  was  said  :  "  He  was . 
empowered  generally  to  perform  that  duty,  without  special  direc- 
tions. That  part  of  the  business  of  the  company  was  placed  in  his 
charge,  with  the  general  authority  to  use  his  judgment  in  its  per- 
formance. His  acts,  therefore,  were  the  acts  of  the  company  within 
the  scope  of  his  employment.  His  legal  authority,  of  course,  was 
extended  to  lawful  acts.  So  it  is  true  of  all  agencies,  as  they  are  not 
appointed  for  the  purpose  of  committing  wrongs  or  the  performance 
of  illegal  acts,  except  in  rare  cases.  Few  actions  would  be  maintain- 
able if  a  recovery  could  be  had  only  in  cases  where  express  authority 
is  given,  or  the  agent  required,  to  commit  the  wrong."  The  case  of 
Galveston,  etc.,  K,  R.  Co.  v.  Donahoe,  56  Texas,  162 ;  s.  c,  9  Am. 
&  Eng.  R.  R.  Cas.  287,  asserts  the  same  general  doctrine  in  a  very 
emphatic  way.  There  the  conductor  caused  the  arrest  of  a  passen- 
ger who  had  offered  in  payment  of  his  fare  what  the  conductor 
supposed  to  be  a  counterfeit  bank-note,  and  it  was  held  that  the 
coinpany  was  liable.  The  case  of  Lynch  v.  Metropolitan,  etc., 
R.  R.  Go.^aupra^  holds  that  a  railway  company  is  liable  to  an  action 
for  false  imprisonment  where  its  servants  wrongfully  caused  the 
arrest  and  imprisonment  of  a  person  who  was  endeavoring  to  enter 
one  of  the  stations  of  the  company  in  violation  of  its  rules.  The 
decision  in  Am.  Ex.  Co.  v,  Patterson,  supra^  is  fully  in  point  here, 
and  really  rules  the  case.  It  was  there  said,  in  speaking  of  the 
authority  of  the  corporation  to  employ  agents  to  make  arrests,  and 
of  the  liability  of  the  corporation  for  the  torts  of  the  person  so  em- 
ployed, that  ''such  companies  must  be  deemed  to  be  empowered  to 
employ  agents  to  do  such  work,  as  much  as  to  accomplish  their  ordi- 
2d  A  &  £.  R.  Cas.— 24 


S70  BYAKSYILLE,  BTO.,  B.  B.  CO.  V.   K^KXS. 

nary  parposes  and  bosiness.  It  sufficiently  appeare  that  the  defend- 
ant corporation  did  employ,  instigate,  and  procure  the  action  of 
Hazen,  as  set  forth.  From  this  it  necessarily  follows  that  the  com- 
pany must  be  held  liable  for  any  trespass  committed  by  her  said 
agent  in  the  prosecution  of  that  employment."  A  corporatioii 
which  selects  an  agent,  and  gives  him  charge  of  a  special  depart- 
ment of  its  afEairs,  is  responsible  for  the  acts  of  the  agent  per- 
formed while  engaged  in  the  line  of  his  duties,  although  the  par- 
ticular act  may  not  have  been  authorized.  This  responsibility  is 
not  confined  to  acts  rijrhtfully  performed,  but  extends  to  sodi  as 
are  wrongfully  done.  The  test  of  responsibility  is  not  whether  the 
particular  act  was  rightfully  done  ana  specifically  authorized,  bai 
whether  it  was  within  the  scope  of  the  agent's  authority.  Where, 
as  here,  the  corporation  employs  an  agent  for  the  purpose  of  ar- 
resting persons  who  do  injury  to  its  property,  it  is  answerable  for 
the  tort  of  the  agent  who  wrongfully  arrests  one  who  has  commit- 
ted no  offence.     22  AlbanyL.  J.  484. 

The  case  of  Helfrich  v.  W  illiams,  84  Ind.  553,  so  much  relied  on 
by  the  appellant,  does  not  antagonize  our  conclusion.  In  that  case 
the  point  decided  was  that  a  complaint  against  the  principal  was 
not  good  unless  it  alleged  that  the  neglij^ent  act  was  committed  bj 
the  a^nt  within  the  line  of  his  duty.  So  we  hold  here.  We  do 
not  hold  the  appellant  responsible  for  the  tort  of  Dwjer,  simpir 
because  he  was  its  agent,  but  we  hold  it  liable  for  the  reason  uiat 
he  committed  the  tort  while  engaged  in  his  principal's  service,  and 
within  the  line  of  his  duty. 

Dwyer  testified,  amon^  other  things,  that  "  Mr.  Hepbaro,  super- 
intendent of  defendant,  directed  me  to  go  and  hunt  up  any  person 
I  found  guilty ;"  and  there  was  other  evidence  tending 
CASK  AT  BAB  to  show  thc  cmploymcut.  The  fact  that  the  agent  ar- 
raSwTT  ^a  rested  a  person  not  guilty  does  not  relieve  the  principal 
^^  "'  from  liability,  for  the  delegation  of  authority  to  arrest 

persons  deemed  guilty  by  the  agent  committed  to  him  a  broad  gen- 
eral power,  and,  if  the  agent,  in  attempting  to  exercise  that  power, 
did  another  injury,  the  principal  must  answer  in  damages.  It  was 
not  necessary  for  the  appellee  to  prove  that  the  injury  resulted 
from  a  rightful  attempt  to  exercise  the  authority  conferred,  for. 
whether  the  attempt  was  rightful  or  wrongful,  the  injured  person 
may  compel  the  principal  to  respond  in  damages  for  an  illegal  in- 
jury inflicted  in  the  exercise  of  the  general  authority.  The  ques- 
tion is  not  whether  the  act  of  the  agent  was  a  rightrul  exercise  of 
the  duty  he  owed  his  principal,  but  whether  it  was  within  the  gen- 
eral line  of  his  employment. 

The  evidence  very  satisfactorily  shows  that  the  arrest  of  the  ap- 

Eellee  was  made  while  Dwyer  was  engaged  in  the  general  line  of 
is  duty,  for  it  shows  that  he  was  at  tne  time  searching  forpereons 
who  had  illegally  obstructed  the  appellant's  track.    There  are  facts 


BURGEON — EMPLOTMENT  BY  BBAKEMAN.  371 

from  which  it  may  well  be  inferred  that  the  arrest  of  McKee  was 
not  for  an  independent  crime,  but  for  an  offence  against  the  cor- 
poration. It  is  snflScient,  if  the  facts  proved  supply  reasonable 
grounds  for  the  necessair  inferences,  ana  here  the  evidence  does 
supply  such  grounds.  It  is  not  necessary  to  make  out  a  case  by 
positive  evidence.  Indianapolis,  etc.,  R.  R.  Co.  v.  Collingwood, 
n  Ind.  476 ;  Indianapolis,  etc.,  R.  R.  Co.  v.  Thomas.  84  Ind.  194, 
11  Am.  &  Eng.  R.  K  Cas.  491;  Hedrick  v.  D.  M.  Osborne  & 
Co.,  99  Ind.  143. 
Judgment  affirmed. 


Tbebs  Haute  anb  LmiANAFouB  R  R  Oo. 

MoMlTSBAT. 
(98  Induma  BeporU,  858.) 

Where  a  brakeman  of  a  railroad  company,  while  in  the  line  of  his  duty,  is 
injured  at  a  point  distant  from  the  chief  offices  of  the  company,  and  there 
IB  an  urgent  necessity  for  the  employment  of  a  surgeon  to  render  professional 
seryices  to  the  injured  brakeman,  the  conductor,  if  he  is  the  highest  agent 
of  the  company  on  the  ground,  has  authority  to  bind  the  corporation  by  the 
employment  of  a  surgeon  to  render  professional  services  required  by  the 
emergency. 

There  is  no  general  liability  on  the  part  of  a  railroad  company  to  provide 
surgical  aid  for  sick  or  wounded  servants,  nor  has  the  conductor  any  general 
an&rity  to  employ  a  surgeon,  but  an  emergency  may  arise  vesting  such 
authority  in  the  conductor. 

Fbom  the  Clinton  Circuit  Court. 

J.  O.  WtUiofris  for  appellant. 

J.  Clayhaugh,  and  B.  K.  Higmbotha/m  for  appellee. 

Elliott,  J. — ^The  facts  in  this  case  are  simple,  and  lie  within  a 
narrow  compass,  but  the  questions  of  law  are  important  and  difficult. 

Frankfort  is  a  way  station  on  the  line  of  appellant's  road,  distant 
many  miles  from  the  principal  offices  of  the  company  and  from  the 
residences  of  its  chief  officers.    At  this  station,  at  one  facts. 

o'clock  of  the  morning  of  July  2, 1881,  Thomas  Coon,  a  brakeman 
in  the  service  of  the  appellant,  had  his  foot  crushed  between  the 
wheel  of  a  car  of  the  train  on  which  he  was  employed  as  a  brake- 
man,  and  a  rail  of  the  track.  The  injury  was  such  as  demanded 
immediate  surgical  attention.  The  conductor  of  the  train  requested 
the  appellee,  who  was  a  surgeon,  residing  in  the  town  of  Frank- 
fort, to  render  the  injured  man  professional  aid,  and  infoinned  tlie 
appellee  that  the  company  would  pay  him  for  such  services.    At 
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the  time  the  accident  happened,  and  at  the  time  the  surgeon  wa& 
employed,  there  was  no  officer  superior  to  tlie  conductor  at  the  town 
of  Frankfort.  There  was  at  the  station  a  resident  agent  who  had 
full  knowledge  of  the  injury  to  Coon,  and  of  appellee's  employment. 
This  agent  was  in  telegraphic  communication  with  the  principal 
officers  of  the  company,  but  did  not  communicate  with  them.  The 
trial  court  held  the  appellant  liable  for  the  reasonable  value  of  the 
services  rendered  by  tne  appellee,  and  awarded  him  $100. 

In  ordinary  cases,  a  conductor  or  other  subordinate  agent  has  no 
authority  to  employ  surgical  assistance  for  a  servant  of  the  corpora- 
AoKHT  CAHHOT  tlou  who  rcccives  an  injury  or  becomes  ill.  We  do  not 
oBon.  doubt  that  the  general  rule  is  that  a  conductor  has  no 

authority  to  make  contracts  with  surgeons,  and  if  this  principle 
governs  all  cases  the  discussion  is  at  an  end  ;  but  we  do  not  think 
it  does  rule  every  case,  for  there  may  be  cases  so  strongly  marked 
as  to  constitute  a  class  in  themselves  and  one  governed  by  a  difier- 
ent  rule. 

The  authority  of  an  agent  is  to  be  determined  from  the  facts  of 
the  particular  case.     Facts  may  exist  which  will  greatly  broaden  or 

greatly  lessen  an  agent's  authority.  A  conductor'^ 
AOEiiT.  HOW  DB-  autuority  m   the  presence  of  a  superior  agent  may 

dwindle  into  insignificance ;  while  in  the  absence  of  a 
superior  it  may  become  broad  and  comprehensive.  An  emergency 
may  arise  which  will  require  the  corporation  to  act  instantly,  and 
if  the  conductor  is  the  only  agent  present,  and  the  emergency  is 
urgent,  he  must  act  for  the  corporation ;  and  if  he  acts  at  all,  hia 
acts  are  of  just  as  much  force  as  those  of  the  highest  officer  of  the 
corporation.  In  this  instance  the  conductor  was  the  highest  officer 
on  the  ground  ;  he  was  the  sole  representative  of  the  corporation ;  he 
it  was  upon  whom  devolved  the  duty  of  representing  the  corpora- 
tion in  matters  connected  within  the  general  line  of  his  duty  in  the 
coxDucTOH'sAu-  suddctt  cmergeucy  which  arose  out  of  the  injury  to  the 

fellow-servant  immediately  under  his  control;  either 

he,  as  the  superior  agent  of  the  company,  must,  in  such 
cases,  be  its  representative,  or  it  has  none.  There  are  cases  where  the 
conductor  is  the  only  representative  of  the  corporation  that  in  the 
emergency  it  can  possibly  have.  There  are  cases,  where  the  train 
is  distant  from  the  supervision  of  superior  officera,  where  the  con- 
ductor must  act,  and  act  for  the  company,  and  where, for  the  time, 
and  under  the  exigencies  of  the  occasion,  he  is  its  sole  representa- 
tive ;  and  if  he  be  its  only  representative,  he  must,  for  the  time  and 
the  exigency,  be  its  highest  representative.  Simple  examples  will 
prove  Uiis  to  be  true.  Suppose,  for  illustration,  that  a  train  is 
brought  to  a  halt  by  the  breaking  of  a  bolt,  and  that  near-by  is  a 
mechanic  who  can  repair  the  broken  bolt  and  enable  the  train  to 
proceed  on  its  way ;  may  not  the  conductor  employ  the  mechanic  ? 
Again,  suppose  a  bridge  is  discovered  to  be  unsafe,  and  that  there 
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are  timbers  at  a  Deieliboring  mill  which  will  make  it  safe ;  may  not 
the  conductor,  in  belialf  of  his  principal,  employ  men  to  haul  the 
timber  to  the  bridge  ?  Once  more,  suppose  the  engineer  of  a  loco- 
motive to  be  disabled,  and  that  it  is  necessary  to  at  once  move  the 
train  to  avoid  danger,  and  there  is  near-by  a  competent  engineer ; 
may  not  the  conductor  employ  him  to  take  the  train  out  of  dan- 
ger }  In  these  examples  we  mean  to  include,  as  a  silent  factor,  the 
fact  that  there  is  an  emergency,  allowing  no  time  for  communicat- 
ing with  superior  officei-s,  and  requiring  immediate  action.  If  it  be 
true  that  there  are  cases  of  pressing  emergency  where  the  conductor 
is  on  the  special  occasion  the  highest  representative  of  the  company, 
then  it  must  be  true  that  he  may  do,  in  the  emergency,  what  the 
<;hief  officer,  if  present,  might  do.  If  the  conductor  is  the  only  agent 
who  can  represent  the  company,  then  it  is  inconceivable  that  he 
fihould,  for  the  purposes  of  the  emergency,  and  during  its  existence, 
be  other  than  the  highest  officer.  The  position  arises  with  the 
emergency,  and  ends  with  it.  The  authority  incident  to  the  posi- 
tion is  such,  and  such  only,  as  the  emergency  imperatively  creates. 
Assuming,  as  we  may  justly  do,  that  there  are  occasions  when 
the  exigency  is  so  great  and  the  necessity  so  pressing  that  the  con- 
ductor stands  temporarily  as  the  representative  oi  the  company, 
with  authority  adequate  to  the  urgent  and  immediate  demands  of 
the  occasion,  we  inquire  what  is  such  an  emergency  as  will  clothe 
him  with  this  authority  and  put  him  in  the  position  designated. 
Suppose  that  a  locomotive  is  overturned  upon  its  engineer,  and  he 
is  in  immediate  danger  of  great  bodily  harm,  would  it  not  be  com- 
petent for  the  conductor  to  hire  a  derrick,  or  a  lifting  apparatus, 
if  one  were  near  at  hand,  to  lift  the  locomotive  from  the  body  of 
the  engineer  ?  Surely  some  one  owes  a  duty  to  a  man,  imperilled 
as  an  engineer  would  be  in  the  case  supposed,  to  release  him  from 
peril;  and  is  there  any  one  upon  whom  this  duty  can  be  so  justly 

f)nt  as  upon  his  employer?  The  man  must,  in  the  case  supposed, 
lave  assistance ;  and  do  not  the  plainest  principles  of  justice  require 
that  the  primary  duty  of  yielding  assistance  should  devolve  upon 
the  employer  rather  than  on  strangers  ?  An  employer  does  not 
stand  to  his  servants  as  a  stranger ;  he  owes  them  a  duty.  The 
cases  all  agree  that  some  duty  is  owing  from  the  master  to  the  ser- 
yant,  but  no  case  that  we  have  been  Me  to  find  defines  the  limits 
of  this  duty.  Granting  the  existence  of  this  general  duty,  and  no 
one  will  deny  that  such  a  duty  does  exist,  the  inquiry  is  as  to  its 
character  and  extent.  Suppose  the  axle  of  a  car  to  break  because 
of  a  defect,  and  a  brakeman's  leg  to  be  mangled  by  the  derailment 
consequent  upon  the  breaking  of  the  axle,  and  that  he  d„tt 
is  in  imminent  danger  of  bleeding  to  death  unless  sur- 
gical aid  is  summoned  at  once,  and  suppose  the  accident 
to  occur  at  a  point  where  there  is  no  station  and  when  no  officer 
superior  to  the  conductor  is  present;  would  not  the  conductor  have 
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antlioritj  to  call  a  surgeon  ?  Is  there  not  a  duty  tx>  the  mangled 
man  that  some  one  must  discharge  ?  And  if  there  be  such  adntr. 
who  owes  it,  the  employer  or  a  stranger  ?  Humanity  and  jnstiee 
unite  in  affirming  that  some  one  owes  nim  this  duty,  since  to  asseit 
the  contrary  is  to  affirm  that  upon  no  one  rests  the  duty  of  calling 
aid  that  may  save  life.  If  we  concede  the  existence  of  this  gen- 
eral duty,  then  the  further  search  is  for  the  one  wlio  in  justice  oves 
the  duty  ;  and  surely,  where  the  question  comes  between  the  em- 
ployer and  a  stranger,  the  just  rule  must  be  that  it  rests  upon  the 
former. 

Authorities  upon  the  question  we  are  discussing  are  far  from 
AuTBOBima.     abundant.     In  the  case  of  Marquette,  etc.,  R  B.  Co. 
V,  Taft,  28  Mich.  289,  a  laborer  in  the  service  of  the  company  was 
struck  and  injured  by  one  of  its  trains,  and  the  yard-master  and  the 
superintendent  employed  a  surgeon,  and  the  court  divided  on  the 
question  of  the  company's  liability.  Graves  and  Campbell,  JJ., 
denying  its  liability,  and  Cooley,  J.,  and  Christiancy,  C.  J.,  affirm- 
ing that  it  was  liable  to  the  surgeon.     One  opinion  was  written  br 
Graves,  J.,  and  proceeds  on  the  broad  ground  that  no  officer  of  the 
company  could  bind  it  to  pay  for  surgical  services  rendered  an  em- 
ployee.    That  case  is,  however,  distinguishable  from  the  present, 
even  upon  the  theory  adopted  in  the  opinion  of  Judge  Graves,  for 
in  this  case  there  was  an  immediate  necessity  for  surgical  aid,  wliiie 
in  the  one  cited  there  is  not  shown  to  have  been  any  such  neoessitv. 
Judge  Cooley's  opinion  is  a  model  of  judicial  reasoning,  and  for- 
cibly maintains  the  duty  of  railway  companies  to  provide  surgical 
aid  for  its  servants  in  cases  of  accidents  incident  to  their  emploj- 
ment.     In  one  place  he  says:  "We  think  it  their  duty  to  We 
some  officer  or  agent,  at  all  times,  competent  to  exerdse  a  discre- 
tionary authority  in  such  cases,  and  that  on  grounds  of  pnblic 
policy  they  should  not  be  suffered  to  do  otherwise."    At  another 
place  he  says  :  "  We  shall  not  stop  to  prove  that  there  is  a  strong 
moral  obligation  resting  upon  any  one  engaged  in  a  dangerous 
business  to  do  what  may  oe  immediately  necessary  to  save  life 
or  prevent  an  injurv  becoming  irrepai'able,  when  an  accident  hap- 
pens to  a  person  m  his  employ.     We  shall  assume  this  to  be  too 
obvious  to  require  argument."     Another  extract  from  this  opinion, 
strongly  applicable,  is  this :  "  There  can  be  no  doubt  that  it  is 
within  the  scope  of  somebody's  employment  for  a  railway  company 
to  cause  a  beast  which  is  injured  in  carriage  or  run  over  at  a  cross- 
ing to  be  picked  up  and  have  the  attention  proper  and  suitable  to 
its  case ;  and  if  no  one  is  authorized  to  do  as  much  for  the  faithfnl 
servant  of  the  company  who  is  in  like  manner  injured,  but  all  per- 
sons in  its  service  are  impliedly  forbidden  to  incur  on  its  belialf 
any  expense  beyond  what  may  be  necessary  to  remove  him  ont  of 
the  way  of  their  trains  and  machinery — even  to  convey  him  to  his 
house,  or  to  save  his  life  by  binding  up  a  threatening  wound— then 
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if  such  is  the  law,  the  courts  must  not  hesitate  to  apply  it,  even 
thongh  it  be  impossible  to  avoid  feeling  that  it  ought  not  to  be  the 
law,  and  that  no  business  of  this  extensive  and  hazardous  nature 
ought  to  be  suffered  to  be  carried  on  with  no  one  for  the  major 
part  of  the  time  empowered  to  recognize  and  perform  a  duty  which, 
at  least  on  moral  grounds,  is  so  obvious  and  imperative.  But  we 
do  not  think  such  is  the  law." 

In  the  case  of  Northern  Central  R.  R.  Co.  v.  State,  29  Md.  420, 
it  was  held  that  it  is  the  duty  of  agents  in  charge  of  a  railroad 
train  to  take  care  of  one  injured  by  a  collision,  and  to  do  it  with 
a  proper  regard  to  his  safety  and  the  laws  of  humanity. 

it  was  held  in  Walker  v.  Great  Western  R.  W.  Co.,  L.  R.  2  Exch. 
228,  that  the  general  manager  of  the  company  had  authority  to 
employ  a  surgeon  for  a  servant  injured  in  the  company's  service. 
Chief  Baron  Kelly,  in  the  course  of  the  argument,  inquired :  "  Must 
a  board  be  convened  before  a  man  who  has  both  his  legs  broken 
can  have  medical  assistance  ?"  See  36  Law  Journal  (C.  L.),  123. 
In  Swazey  v.  Union  Manufacturing  Co.,  42  Conn.  556,  the  court 
held  that  the  business  manager  of  a  manufacturing  corporation  had 
authority  to  employ  surgical  aid  for  a  lad  who  had  received  an  in- 
juiy  in  its  service. 

In  Atlantic,  etc.,  R.  R.  Co.  v.  Reisner,  18  Kan.  458,  the  holding 
was  that  the  general  agent  of  a  railroad  company  was  authorized 
to  employ  a  surgeon  to  attend  one  of  the  bra&emen  injured  while 
in  the  service  of  thjs  company.  The  court  said  in  the  course  of  the 
opinion :  "  In  other  words,  the  general  agent  of  the  company  is 
virtually  the  corporation  itself."  This  is  necessarily  true  in  cases 
where  the  agent  is  required  to  act  for  the  corporation,  and  is  also 
true  where  the  agent  who  acts  is  the  highest  agent  of  the  corpo- 
ration present,  although  he  may  not  be  the  general  agent  of  the 
corporation.  A  corporation  can  act,  and  can  be  present,  only  by 
its  agent ;  and  when  it  must  act  and  must  be  present  at  a  particular 
time  and  place,  then  it  is  present,  and  does  act  through  the  highest 
agent  who  is  on  the  ground.  If  the  agent  represents  the  corpo- 
ration by  authority,  then,  so  far  as  he  represents  it  in  the  par- 
ticular matter,  he  is,  in  law,  the  corporation,  for  through  him  it  is 
present  and  acting.  If,  then,  the  conductor  is  the  highest  a^ent  on 
the  ground,  and  the  corporation  must  and  does  act,  his  act  is  just 
as  much  that  of  the  corporation  in  the  particular  instance,  and  cir- 
cumscribed by  the  exigencies  of  the  special  occasion,  as  though  he 
were  much  higher  in  authority.  The  ruling  in  Atchison,  etc., 
R  R.  Co.  V.  Reecher,  24  Kan.  228 ;  s.  c,  1  Am.  &  Eng.  R.  R.  Cas. 
343,  is  that  the  general  superintendent  of  a  railroad  company  has  au- 
thority to  employ  a  sn^eon  to  attend  a  man  injured  while  in  its 
service.  The  cases  of  Toledo,  etc.,  R.  R.  Co.  v.  Kodrigues,  47  111. 
188 ;  Toledo, etc.,  R. R.  Co.  v.  Prince,  50  111.  26 ;  Indiaiiopolip.  et<-., 
B.  B.  Co.  V,  Morris,  67  111.  295 ;  Cairo,  etc.,  R.  R.  Co.  v.  MmIioik  . . 
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82  111.  73,  cited  and  relied  on  by  the  appellant,  all  recc^ize  the 
doctrine  that  the  superintendent  or  general  agent  has  authority  to 
employ  a  snrgeon  to  treat  a  servant  who  has  been  injured.  If  we 
are  right  in  our  conclusion  that  an  emergency  may  arise  which  will 
constitute  a  conductor,  for  the  time  and  the  emeigency,  the  chief 
officer  of  the  corporation  present,  then  these  cases  are  strongly  in 
support  of  our  position  that  he  may,  in  cases  of  urgent  necessitj. 
bind  the  corporation  by  contracting  with  a  surgeon.  For,  once  it 
is  conceded  that  the  officer,  having  a  right  to  represent  the  com- 
pany is  the  company,  it  inevitably  follows  that  his  contract  is  that 
of  the  corporation.  These  cases  do  deny,  however,  in  general 
terms,  the  authority  of  a  station  agent  or  conductor  to  employ  a 
surgeon,  but  they  £mlrm  that  if  the  superintendent  has  notice  of 
the  services  rendered  by  the  surgeon,  and  does  not  disavow  the 
agent's  acts,  the  company  will  be  bound.  It  is  to  be  noted  that  in 
all  of  these  cases  the  company  was  held  liable  on  the  gronnd  of 
ratification  by  the  superintendent,  and  there  was  really  no  decision 
of  any  other  question  than  that  a  failure  of  the  superintendent  to 
disavow  the  contract  of  the  conductor  or  station  agent  rendered  the 
company  liable.  There  was  no  discussion  of  tne  authority  of  a 
conauctor  in  cases  of  immediate  and  urgent  necessity.  The  reason- 
ing of  the  court  in  these  cases  strongly  indicates  that  the  act  of  the 
superior  officer,  whoever  he  may  be,  on  the  occasion  and  under 
the  emergency,  would  be  deemed  the  act  of  the  corporation  which 
he  assumes  to  represen  t.  In  the  last  of  these  eases  it  is  said :  '^While 
a  railroad  company  is  under  no  legal  obligation  to  furnish  an  em- 
ployee, who  may  receive  injuries  while  in  the  semce  of  the  com- 
pany, with  medical  attendance,  yet,  where  a  day  laborer  has,  by 
an  unforeseen  accident,  been  rendered  helpless  when  laboring  to  ad- 
vance the  prosperity  and  the  success  of  the  company,  honesty  and 
fair  dealing  would  seem  to  demand  that  it  should  furnish  medical 
assistance."  If  it  be  conceded  that  honesty  and  fair  dealing  require 
that  medical  assistance  should  be  furnished,  then  the  law  requires 
it,  for  the  law  always  demands  honesty  and  fair  dealing.  It  would 
be  a  cruel  reproach  to  the  law,  and  one  not  merited,  to  declare  that 
it  denied  to  an  injured  man  what  honesty  and  "  fair  dealing  re- 
quire." 

If  it  should  appear  that  a  man  had  been  denied  what  honesty 
and  fair  dealing  required  of  his  master,  and  death  should  result,  it 
would  seem  clear,  on  every  principle  of  justice,  that  the  master 
would  be  responsible  for  the  servant's  death.  Of  course,  this  duty 
could  not  rest  upon  the  master  in  ordinary  cases,  but  should  rest 
upon  him  in  extraordinary  cases,  where  immediate  medical  assist- 
ance is  imperatively  demanded.  The  case  of  Tucker  v.  St.  Loui?, 
etc.,  R.  R.  Co.,  54  Mo.  177,  does  decide  that  a  station  agent  has 
no  authority  to  employ  a  surgeon,  but  no  element  of  pressi"? 
necessity  entered  into  the  case.     There  is  no  authority  cited  in 
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support  of  the  opinion,  nor  is  there  any  reasoning.  All  that  is 
said  is:  "It  is  only  shown  that  they"  rthe  station  agent  and  the 
condactor)  ^^  were  agents  of  defendant  m  conducting  its  railroad 
business,  which  of  itself  coald  ceitainly  give  them  no  authority  to 
employ  physicians,  for  the  defendant,  to  attend  to  and  treat  per- 
sons accidentally  injured  on  the  roads."  It  may  be  that  this  state- 
ment is  true  in  ordinary  cases ;  but  when  we  add  the  element  of 
immediate  and  pressing  necessity,  a  new  and  potent  factor  is  intro- 
dnced  into  the  case.  A  brief  opinion  was  rendered  in  Brown  v. 
Missouri,  etc.,  K.  R.  Co.,  67  Mo.  122,  declaring  that  the  superin- 
tendent of  the  company  could  not  bind  the  company  for  "  a  small 
bill  of  drugs  furnished  a  woman  who  had  been  hurt  by  the  loco- 
motive or  cars  of  the  defendant."  It  may  be  said  of  the  last-cited 
case  that  it  presented  no  feature  of  emergency  requiring  prompt 
action ;  and  for  aught  that  appears  in  the  meagre  opinion  of  a  very 
few  lines,  there  may  have  been  no  necessity  for  action.  But  it  is 
farther  to  be  said  of  it,  that  if  it  is  to  be  deemed  as  going  to  the 
extent  of  denying  the  right  of  one  of  the  principal  ofiicei's  to  con- 
tract for  medicine  in  a  case  of  urgency,  it  finds  no  support  from 
any  adjudged  case.  The  case  of  Mayberry  v.  Chicago,  etc.,  R.  R. 
Co.,  75  Mo.  492 ;  s.  c,  11  Am.  &  Eng.  K  R.  Cas.  29,  is  not  in 
point,  for  there  a  physician  employed  to  render  medical  aid,  and 
employed  for  no  other  purpose,  undertook  to  contract  for  board- 
ing for  an  injured  man. 

The  learned  counsel  for  appellant  says,  in  his  argument :  "  In 
several  of  these  cases  the  court  takes  occasion  to  say  that  humanity, 
if  not  strict  justice,  requires  a  railroad  company  to  care  for  an  em- 
ployee who  is  injured  without  fault  on  his  part  in  endeavoring  to 
fromote  the  interests  of  the  company.  Whilst  this  may  be  true, 
think  humanity  and  strict  justice,  too,  would  at  least  permit  the 
company  to  adopt  the  proper  means  for  exercising  the  required 
care  and  o'f  determining  tne  cases  wherein  it  ought  to  be  exer- 
cised." 

It  seems  to  us  that  while  the  concession  of  the  counsel  is  re- 
quired by  principle  and  authority,  his  answer  is  far  from  satisfac- 
tory. Can  a  man  be  permitted  to  die  while  waiting  for  the  com- 
pany to  determine  when  and  how  it  shall  do  what  humanity  and 
strict  justice  require  ?  Must  there  not  be  some  representative  of 
the  company  present  in  cases  of  dire  necessity  to  act  for  it  ?  The 
pofiition  of  counsel  will  meet  ordinary  cases,  but  it  falls  far  short 
of  meeting  cases  where  there  is  no  time  for  deliberation,  and  where 
humanity  and  justice  demand  instant  action.  From  whatever 
point  of  view  we  look  at  the  subject,  we  shall  find  that  the  highest 
principles  of  justice  demand  that  a  subordinate  agent  may,  in  the 
company's  behalf,  call  surgical  aid,  when  the  emergencies  of  the 
occasion  demand  it,  and  wlien  he  is  the  sole  agent  of  the  company 
in  whose  power  it  is  to  summon  assistance  to  the  injured  and  suf- 
fering servant.    Humanity  and  justice  are,  for  the  most  part,  in- 
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separable,  for  all  law  is  for  the  ultimate  benefit  of  man.  The 
highest  pnrpose  the  law  can  accomplish  is  the  good  of  society  and 
its  members,  and  it  is  seldom,  indeed,  that  the  law  refasee  what 
humanity  su^ests.  Before  this  broad  principle  bare  pecaniair 
considerations  become  as  things  of  little  weight.  There  may  be 
cases  in  which  a  denial  of  the  right  of  the  conductor  to  summon 
medical  assistance  to  one  of  his  train  men  would  result  in  suSenng 
and  death ;  while,  on  the  other  hand,  the  assertion  of  the  ri^ht 
can,  at  most,  never  do  more  than  entail  upon  the  corporation 
pecuniary  loss.  It  may  not  do  even  that,  for  prompt  medical  as- 
sistance may,  in  many  cases,  lessen  the  loss  to  the  company  by  pre- 
venting loss  of  life  or  limb. 

The  authority  of  a  conductor  of  a  train  in  its  general  scope  is 
ArTBOBiTT  OP  known  to  all  intelligent  men,  and  the  court  that  pro- 
coroucTOB.  fesses  itself  ignorant  of  this  matter  of  general  notori- 
ety avows  a  lack  of  knowledge  that  no  citizen  who  has  the 
slightest  acquaintance  with  railroad  afiairs  would  be  willing  to  con- 
fess. It  is  true  that  the  exact  limits  of  his  authority  cannot  be 
inferred  from  evidence  that  he  is  the  conductor  in  charge  of  the 
train,  but  the  general  dutv  and  authority  may  be.  This  general 
authority  gives  nim  control  of  the  trainmen  and  of  the  train,  and 
devolves  upon  him  the  duty  of  using  reasonable  care  and  diligence 
for  the  safety  of  his  subordinates.  The  authority  of  the  condnc- 
tor  may  be  inferrpd,  as  held  in  Columbus,  etc.,  R  R  Co.  v. 
Powell,  40  Ind.  37,  from  his  acting  as  such  in  the  control  of  the 
train,  but  this  inference  only  embraces  the  ordinary  duties  of  snch 
an  agent.  Many  cases  declare  that  the  conductor,  in  the  mana^ 
ment  of  the  train  and  matters  connected  with  it,  represents  the 
company.  It  is  true  that  the  agency  is  a  subordinate  one  confined 
to  tne  subject-matter  of  the  safety  of  the  train  and  its  crew,  and 
the  due  management  of  matters  connected  with  it ;  but  although 
the  conductor  is  a  subordinate  agent,  he  yet  has  broad  authority 
over  the  special  subject  committed  to  his  charge.  It  was  said  in 
Jefferson ville  Ass'n  v.  Fisher,  7  Ind.  699,  that  "  it  is  not  the  name 
given  to  the  agent,  but  the  acts  which  he  is  authorized  to  do, 
which  must  determine  whether  they  are  valid  or  not,  when 
done."  In  another  case  it  was  said  :  "  The  authority  of  an  agent 
being  limited  to  a  particular  business  does  not  make  it  special;  it 
may  DC  as  general  in  regard  to  that  as  though  its  range  were  nnlim- 
ited."  Cruzan  v.  Smith,  41  Ind.  288.  This  subject  was  discussed 
in  Toledo,  etc.,  R.  R  Co.  v.  Owen, 43  Ind.  405,  where  it  was  said: 
'^  A  general  agent  is  one  authorized  to  transact  all  his  princi])ars 
business,  or  all  of  his  principal's  business  of  some  particular  kind. 
A  special  agent  is  one  who  is  authorized  to  do  one  or  more  special 
things,  and  is  usually  confined  to  one  or  moi-e  particular  transactions, 
such  as  the  sale  of  a  tract  of  land,  to  settle  and  adjust  a  certain  a^ 
count,  or  the  like.  That  the  authority  of  an  agent  is  limited  to  a 
particular  kind  of  business  does  not  make  him  a  special  agent.   Few, 
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if  any,  agents  of  a  railroad  company  do  or  can  attend  to  every  kind 
of  business  of  the  company,  but  to  each  one  are  assigned  duties  of  a 
particular  kind,  or  relating  to  a  particular  branch  or  department  of 
the  business."  Wharton  says :  ^'  A  general  agent  is  one  who  is 
authorized  by  his  principal  to  take  charge  of  his  business  in  a  par- 
ticular line."  Wharton  Agency,  117.  It  results  from  these  familiar 
principles  that  the  conductor  of  a  train,  so  far  as  concerns  the 
direct  and  immediate  management  of  the  train  when  it  is  out  on 
the  road,  is,  in  the  absence  of  some  superior  officer,  the  general 
agent  of  the  company ;  but  even  general  agents  do  not  have  uni- 
versal powers,  and  the  authority  of  such  agents  is  to  be  deduced 
from  the  facts  surrounding  the  particular  transaction.  2  Greenl. 
£v.,  sections  64:-64a.  In  some  instances,  then,  the  conductor  is 
the  general  agent  of  the  company,  and  we  think  it  clear,  upon  prin- 
ciple and  authority,  that  he  is  such  an  agent  for  the  purpose  of 
employing  surgical  assistance  where  a  brakeman  of  his  train  is  in- 
jured whfle  the  train  is  out  on  the  road,  and  where  there  is  no 
superior  officer  present,  and  there  is  an  immediate  necessity  for 
surgical  treatment.  A  conductor  cannot  be  regarded  as  having 
authority  to  employ  a  surgeon  when  the  train  is  not  on  the  road 
under  his  control,  or  where  there  is  one  higher  in  authority  on  the 
ground,  or  where  there  is  no  immediate  necessity  for  the  services 
of  a  surgeon. 

The  rule  which  denies  a  recovery  where  there  is  mutual  negli- 
gence applies  only  between  the  immediate  parties.  The  courts  do 
not  extend  the  rule  to  cases  where  the  defendant's  neg-  mutual 
ligence  and  that  of  a  third  person  concur  in  producinj 
the  injury.  Thus,  if  two  trains  come  into  collision  an( 
the  managers  of  both  are  negligent,  an  action  may  nevertheless  be 
maintained  by  a  passenger.  Pittsburgh,  etc.,  R.  K.  Co.  v,  Spencer, 
98  Ind.  186.  So,  if  a  man  is  riding  with  another  and  is  injured  by 
a  collision  occurring  through  the  concurrent  negligence  of  the  driver 
of  the  vehicle  and  the  servants  of  a  railroad  train  engaged  in  run- 
ning it,  he  may  recover,  notwithstanding  the  contributory  negli- 
gence of  tlie  driver  of  the  vehicle  in  which  he  was  riding.  Town 
of  Albion  v,  Hetrick,  90  Ind.  545 ;  Robinson  v.  New  York  Cent., 
etc.,  R.  R.  Co.,  60  N.  T.  11 ;  Wabash,  etc.,  R.  R.  Co.  v.  Shacklet, 
105  111.  364 ;  s.  c,  12  Am.  &  Eng.  R.  R.  Cas.  166  ;  Masterson 
V.  New  York  Cent.,  etc.,  R.  R.  Co.,  84  N.  Y.  247 ;  s.  c,  3  Am.  & 
Eng.  R.  R.  Cas.  408  ;  Cuddy  v.  Horn,  46.  Mich.  596  ;  Bennett  v. 
New  Jersey,  etc.,  Co.,  86  N;  J.  225. 

The  doctrine  of  contributory  negligence  is  by  some  authorities 
based  on  thefprinciple  that  a  man  must  not  cast  himself  into  danger, 
and  by  others  upon  the  principle  that  one  who  is  him-  bams  of  doo- 
Belf  in  fault  cannot  invoke  assistance  from  the  courts  Snurovr  m- 
against  another  who  shares  the  fault  with  him.  But-  "<»■"<'■• 
t^field  V.  Forrester,  11  East,  60;  1  Thompson  Neg.  485.     Other 
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autliorities  pnt  tlie  doctrine  on  the  ground  that  the  interests  of  the 
whole  communitv  require  that  every  one  should  take  such  care  of 
himself  as  can  reasonably  be  expected  of  him.  Sherman  &  Bedf. 
Keg.,  section  42.  It  is  obvious  that,  whatever  be  deemed  the  tme 
basis  of  the  doctrine,  it  cannot  apply  where  the  case  goes  beyond 
the  plaintiff  himself,  or,  what  in  law  is  the  same  thing,  his  agent 
or  servant.  It  is,  therefore,  plain  that  whei*e  a  surgeon  sues  for 
professional  services  rendered  at  the  request  of  the  agent  of  a  rail- 
road corporation,  no  question  of  contributory  negligence  is  in- 
volved. This  is  manifestly  the  practical,  just,  and  reasonable  mle. 
It  cannot  be  expected  that  a  surgeon  summoned  to  attend  a  case 
of  pressing  need  shall  be  reouii-ed  to  stop  and  investigate  the  causes 
of  the  accident,  and  thus  tase  upon  himself  the  functions  of  judge 
and  jury.     It  is  but  just  that  he  should  be  deemed  entitled  to  rely  j 

on  the  statement  of  the  corporate  agent.    Where  a  principal  pote  > 

it  in  his  agent's  power  to  exercise  apparent  authority,  the  man  who, 
in  good  faith,  acts  upon  the  statements  of  the  agent  should  be  pro- 
tected. Cruzan  v.  Smith,  41  Ind.  288.  The  Supreme  Court  of 
Kansas,  in  a  case  not  unlike  the  present,  said :  '^  The  defendant 
in  error  was  not  compelled  to  institute  inquiry  as  to  the  moral  or 
legal  liability  of  the  railroad  company  to  tsike  care  of  the  disabled 
employee  before  receiving  him  into  his  hotel,  after  the  general 
agent  of  the  company  had  agreed  that  the  company  would  pay  for 
the  board  and  service."  Atlantic,  etc.,  R.  R.  Co.  v,  Eeisner,  18 
Kan.  458. 

The  employment  of  a  surgeon  is  not  an  acknowledgment  of  a 
EMPLOTHMTor  liability  to  the  injured  servant,  nor  can  any  admission 
ackSowlkdob-  be  tortured  from  such  an  act.  Evidence  of  such  an  em- 
MwjT^  or  LiA-  pj^yjjjgj^^  would  be  incompetent  in  an  action  by  the 

servant,  ana  no  admission  can,  therefore,  be  implied.    The  em- 
ployment of  a  surgeon  is  nothing  more  than  an  act  of  humanity 
and  justice  demanded  of  a  railroad  company  in  behalf  of  a  servant 
iniured  in  its  service, 
•"judgment  affirmed. 

ZoLLABs,  C.  J.,  dissents  on  the  ground  that  it  is  not  sufiicieotk 
shown  that  the  conductor  had  authority  to  bind  the  company  by  bis 
contract  with  appellee. 

On  FETrnoN  fob  a  Reheabing. 

Elliott,  J. — Counsel  for  the  appellant  misconceive  the  drift  of 
the  reasoning  in  our  fornier  opinion,  as  well  as  the  conclusion  an- 
nounced. We  did  not  decide  that  a  corporation  was  responable 
generally  for  medical  or  surgical  attention  given  to  a  sick  or 
wounded  servant ;  on  the  contrary,  we  were  careful  to  hmit  our 
decision  to  surgical  services  rendered  upon  an  urgent  exigency, 
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where  immediate  attention  was  demanded  to  save  life  or  prevent 
great  injury.  We  held  that  the  liability  arose  with  the  emergency, 
iind  with  it  expired. 

We  did  hold  that  where  the  conductor  was  the  highest  rep- 
resentative of  the  corporation  on  the  ground,  and  there  conductob's 
was  an  emergency  requiring  immediate  action,  he  was  .SSoy"^  siS 
authorized  to  employ  a  surgeon  to  eive  such  attention  °"°"- 
as  the  exigency  of  the  occasion  made  imperiously  necessary  ;  but 
we  did  not  hold  that  the  conductor  had  a  general  authority  to  em- 
ploy a  surgeon  where  there  was  no  emergency,  or  where  there  was 
a  superior  agent  on  the  ground.  We  think  our  decision  was  well 
sustained  by  the  authorities  there  cited,  and  that  it  is  further  sup- 
ported by  the  reasoning  in  Chicago,  etc.,  R.  R.  Co.  v.  Ross,  17 
Am.  &  Eng.  R.  R.  Cas.  501 ;  and  Pennsylvania  Co.  v,  Gallagher, 
40  Ohio  St.  637;  s.  c,  15  Am.  &  En^.  R.  R.  Cas.  341. 

If  the  conductor,  who  is  the  superior  agent  of  the  company  on 
the  ground,  cannot  represent  the  principal  so  far  as  to  employ  a 
surgeon  to  render  proiessional  services  to  an  injured  servant,  and 
prevent  the  loss  of  life  or  great  bodily  harm,  then  it  must  be  said, 
as  it  was  said  by  the  Supreme  Court  of  the  United  States  in  Chi* 
cago,  etc.,  R.  R.  Co.  v.  Ross,  supra,  that."  if  such^  conductor  does 
not  represent  the  company,  then  the  train  is  operated*without  any 
representative  of  its  owner." 

Tlie  decision  in  Louisville,  etc.,  R.  R.  Co.  v.  McVay,  98  Ind. 
391,  is  not  in  conflict  with  our  conclusion  in  the  present  case.' 
There  the  road-master  was  not  the  superior  agent  within  reach,  and 
there  was  no  emergency  demanding  immediate  action.  These 
are  features  which  very  essentially  distinguish  the  two  cases.  We 
held  in  this  case  a  doctrine  held  in  the  case  cited,  namely,  that  the 
conductor,  or  other  subordinate  agent,  has  no  general  authority  to 
employ  a  surgeon  for  a  sick  or  wounded  servant  of  the  company; 
but  we  also  held  that  where  the  conductor,  in  control  of  the  com- 

Eany's  train  and  its  brakemen,  is  the  highest  agent  on  the  ground, 
e  does  possess  an  authority  commensurate  with  an  existing  and 
pressing  emergency.  It  seems  clear  to  us,  upon  principles  of  fair 
justice  and  ordinary  humanity,  that  some  one  must  possess  authority 
to  meet  an  urgent  exigency  by  employing  surgical  aid  to  save  from 
deatli  or  great  and  permanent  injury  a  servant  under  his  control. 
As  the  reasoning  in  the  McVay  case  clearly  shows,  there  is  still 
another  material  dijierence  between  the  two  cases,  and  that  is  this : 
there  the  road-master  appeared  to  only  have  authority  over  the 
repairs  of  the  road ;  while  here  it  appears  that  the  conductor  had 
charge  of  the  injured  servant,  and  was  the  highest  oflBcer  of  the 
corporation  capable  of  acting  as  its  representative  in  the  emergency 
which  had  so  suddenlv  arisen. 

So  far  as  concerns  the  general  principle  involved  there  is  no  con- 
flict, but  rather  harmony,  for  the  McVay  case  clearly  recognizes 
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the  doctrine  that  the  highest  agent  capable  of  acting  for  the  com- 
pany may  employ  surgical  aid  in  the  proper  case.  Petition  over- 
ruled. 


Louisville,  Evansville  Ain>  St.  Louis  B.  B.  Co., 

MoVey. 

(98  Indiana  Eeparts,  891.) 

In  a  strictly  legal  sense,  the  board  of  directots  of  a  railroad  corporation  are 
the  agents  and  representatives  of  the  corporation.  In  a  practical  sense,  the 
board  of  directors  becomes  the  corporation  itself,  so  far  at  least  as  its  relations 
to  the  public  are  concerned. 

Whatever  authority  agents,  officers,  and  employees  have,  they  derive  from 
the  board  of  directors,  or  governing  power,  unless  conferred  by  the  charter 
of  the  corporation. 

Before  the  corporation  will  be  bound  by  the  contracts  of  such  agents,  offi- 
cers, or  employees,  unless  authority  is  conferred  by  the  charter,  it  must  be 
shown  that  authority  to  so  contract  has  been  given  by  the  board  of  directors, 
or  governing  body,  either  expressly,  impliedly,  or  by  ratification. 

The  corporation  will  be  bound  by  the  contracts  of  its  agents,  officers,  and 
employees  within  the  line  and  scope  of  the  agency,  office,  or  employment. 

The  duties  of  such  agents,  officers,  and  employees  must  in  general  be  shown. 
When  shown,  the  authority  to  contract  within  the  line  of  such  agency,  office, 
or  employment  will  be  presumed. 

Courts  cannot  judicially  know,  or  presume,  without  further  proof  of  the 
duties  and  powers  of  a  '*  road-master"  than  what  the  term  indicates,  that 
such  an  employee  has  authority  to  bind  the  corporation  by  a  contract  with  a 
third  party  for  nursing  a  person  injured  upon  the  line  of  the  railway. 

A  contract  by  an  agent,  etc.,  without  authority,  may  be  ratified  by  the  cor- 
poration, so  as  to  become  binding  upon  it. 

The  courts  will  presume  from  the  ordinary  meaning  of  the  term  *'  general 
manager"  that  sucn  an  officer  has  the  general  direction  and  control  of  the 
affairs  of  the  corporation,  and  authority  to  bind  it  by  contracts  for  nursing, 
etc.,  of  persons  injured  on  the  line  of  the  railway. 

The  general  manager  having  authority  to  thus  contract,  the  corporation 
will  be  held  liable  by  his  ratification  of  such  a  contract  made  by  the  road- 
master. 

Feom  Floyd  Circuit  Court. 
A.  Dowling  for  appellant. 
J.  V,  Kelso  for  appellee. 

Zollabs,  C.  J. — The  only  question  in  this  case  is  as  to  the  suffi- 
ciency of  the  evidence  to  sustain  the  finding  and  judgment  of  the 
court  below  against  the  appellant.  Tlie  substance  of  the  evidence 
is  as  follows:  In  1882,  one  John  Barnett  was  badly  injured  and 
FACT8.  mangled  at  a  tunnel  on  the  line  of  appellant's  railway. 

He  was  removed  to  a  hotel  and  appellee  was  employed  by  a  Mr. 
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Seemans,  one  of  appellant's  road-masters,  to  nurse  and  care  for  him. 
In  pursuance  of  that  employment,  appellee  performed  the  service 
for  some  eighty  days.  After  he  had  been  thus  employed  for  some 
seventy  days,  he  was  authoritatively  notified  that  the  road-master  had 
ordered  his  wages  reduced  to  $1.50  per  day.  A  few  davs  subse- 
quent he  was  notified  that  the  road-mafiter  had  ordered  his  dis- 
charge, and  that  the  discharge  would  bring  the  pay  for  the  ser- 
vices  rendered.  After  he  had  rendered  about  sixty  days  of  service 
under  the  employment,  he  presented  his  bill  to  Mr.  Snyder,  the 
general  manager  of  the  company,  who,  after  having  asked  who  em- 
ployed him,  said  that  he  would  inquire  about  the  matter,  and  see 
Mr.  Seemans,  the  road-master.  Subsequent  to  this,  Mr.  Seemans 
asked  appellee  to  reduce  his  bill  to  $1.50  per  day,  and  promised 
that  if  he  did  so  he,  Seemans,  would  make  it  all  right.  At  about 
the  time  appellee  was  employed,  the  same  road-master  employed  a 
physician,  who  attended  the  wounded  man  during  the  time  ap- 
pellee acted  as  nurse,  and  was  paid  for  such  attenaance  bv  appel- 
lant, the  railway  company.  Another  nurse  whom  the  pnysician 
employed,  through  appellee,  and  whose  time  appellee  kept  and  re- 
ported to  the  company,  was  paid  at  the  general  office  of  the  com- 
pany in  Louisville.  Appellee  got  medicines  for  the  wounded  man 
from  the  druggist,  who  was  paid  for  the  same  by  the  company. 
After  the  services  were  rendered  by  appellee,  his  attorney  wrote 
to  the  general  manager  of  appellant  and  received  the  following 
answer : 

"  LouisviLLB,  Ky.,  Jan.  5, 1883. 

"  J.  V.  Kdso^  Esq,^  New  Albcmy: 

"  Dear  Sir, — Your  yesterday's  favor,  with  enclosure,  at  hand. 
Mr.  Peter  McVay,  I  think,  was  employed  as  nurse  at  the  rate  of 
$1.25  per  day,  and  at  this  rate  I  am  willing  to  pay  him  for  ser- 
vices actually  rendered  up  to  the  time  that  he  was  relieved  bv  our- 
road-master ;  am  willing  to  pay  him  no  more.  If  Mr.  McVay 
wishes  to  bring  suit,  I  have  no  means  of  preventing  him  from  so 
doing.  The  endorsement  of  C.  N.  Nutt,  as  attending  surgeon,  I 
don't  think  adds  to  the  strength  of  the  bill^  as  Mr.  !N^utt  was  not 
employed  by  this  company. 

"  Yours,  truly,  Wm.  Snydbb,  General  Manager." 

It  will  be  observed  that  there  is  no  evidence  here  of  any  authority 
on  the  part  of  the  road-master  to  make  the  contract  for  „ 
the  nursing.  If  such  authority  may  not  be  inferred  authority  to 
from  the  title  "  road-master,"  there  is  nothing  to  show 
that  he  had  authority  to  bind  the  corporation.  In  a  strictly  legal 
sense,  the  board  of  directors  of  a  railway  company  are  the  agents 
and  representatives  of  the  corporation.  In  a  practical  sense,  the 
l)oard  of  directors  become  the  corporation  itseli,  so  far  at  least  as 
its  relations  to  the  public  are  concerned.     Pierce  Eailroads,  pp.  24 
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and  32,  and  cases  cited ;  Ang.  &  A.  Corp.,  sees.  239,  280,  299; 
Columbus,  etc.,  R.  E.  Co.  v.  Arnold,  31  Ind.  174. 

Whatever  authority  anj  a^nts,  officers,  or  employees  may  have 
AmiowTT  OF  they  must  have  derived  from  the  board  of  directorB,  or 
Illy."  governing  body,  unless  conferred  by  the  charter  of  the 

corporation.  Before  the  corporation  will  be  bound  by  the  con- 
tracts of  such  agents,  officers,  or  employees,  unless  authority  is  con- 
ferred by  the  charter,  it  must  be  shown  that  authority  to  80  con- 
tract has  been  given  by  the  board  of  directors  or  governing  bodv, 
either  expressly,  impliedly,  or  by  ratification.  Section  3897  R  S. 
1881 ;  Brooklyn  Gravel  Koad  Co.  v.  Slaughter,  33  Ind.  186 ;  Pierce 
Railroads,  p.  34,  and  cases  'cited ;  Adriance  v,  Roome,  52  Barb. 
399. 

It  is  well  settled  that  the  corporation  will  be  bound  by  the  acts 
and  omissions  of  its  agents,  officers,  and  employees  within  the  line 
and  scope  of  the  agency,  office,  or  employment,  and  that 
BonSiD  bt"oSt»8  when  such  acts  or  omissions  are  shown  to  have  been 
M^a.  ^^  **"™"  within  the  line  and  scope  of  the  agency,  office,  or  em- 
ployment, no  further  evidence  of  authority  will  be  re- 
quired to  bind  the  corporation.  Such  authority,  in  such  cases,  will 
be  presumed  from  the  nature  of  the  duties  imposed  upon  the  agent, 
officer,  or  employee.  But,  in  order  that  this  presumption  may  be 
indulged,  it  must  in  some  way  be  known  what  these  duties  are. 
Pittsburgh,  etc.,  E.  R.  Co.i?.  Ruby,  38  Ind.  294 ;  Ohio,  etc.,  R.B. 
Co.  V.  Collarn,  73  Ind.  261  ;  5  Am.  &  Eng.  R.  R.  Cas.  554; 
Lafayette,  etc.,  R.  R.  Co.v.Ehman,  30  Ind.  83;  Williams  v.  Cam- 
mack,  27  Miss.  209  ;  Pierce  Railroads,  277. 

Whether  or  not  the  courts  may,  in  any  case,  presume  authoritv 
prksuiiptiokop  ^^  the  part  of  the  several  subordinates  to  bind  theeor- 
AUTHORITY.  ponttiou  lu  tlic  manner  they  may  have  undertaken  to  do, 
or  take  judicial  notice  of  the  authority  from  the  title  given  totlie 
agent,  officer,  or  employee,  we  shall  have  occasion  to  detcnnine 
hereafter. 

It  is  very  clear,  upon  authority  and  reason,  that  there  is  notliing 
in  the  ordinary  meaning  of  the  term  "  road-master"  from  which  the 

OF  BOAD-    courts  may  know  or  presume  that  such  employee  has 

MASTKB.  authority  to  bind  the  company  for  attendance  and  nurs- 

ing of  a  person  injured  upon  the  line  of  tlie  railroad,  whether  sacli 
person,  when  injured,  be  an  employee,  passenger,  or  a  person  sus- 
taining no  relation  to  the  corporation.  And  could  the  courts  judi- 
cially know  that  the  road-master  is  a  person  having  charge  of  tlie 
repairs  of  the  road,  still  they  could  not  judicially  know,  or  presume 
from  this,  that  he  has  authority  to  bind  the  corporation  for  the 
nursing  of  persons  injured  upon  the  road,  whether  by  trains  or 
otherwise.     City  of  Lafayette  v.  James,  92  Ind.  240. 

The  case  of  Tucker  v,  St.  Louis,  etc.,  R.  R.  Co.,  54  Mo.  ITT, 
was  an  action  by  a  physician  against  the  company  to  recover  for 
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surgical  and  medical  treatment  of  a  brakeman  injured  while  on 
duty.  He  was  employed  by  the  section  agent  and  the  conductor 
of  the  train.  It  was  held  that  he  could  not  recover.  After  stating 
that  there  was  no  evidence  that  they  had  any  authority  to  employ 
the  physician  on  the  corporation's  account,  the  court  said :  ^'It  is 
only  shown  that  they  were  agents  of  defendant  in  conducting  its 
railroad  business,  which  of  itself  could  certainly  give  them  no 
authority  to  employ  physicians,  for  the  defendant,  to  attend  to  and 
treat  persons  accidentally  injured  on  the  road." 

The  case  of  Brown  v.  Missouri,  etc.,  E.  E,  Co.,  67  Mo.  122,  was 
an  action  for  drugs  to  a  woman  who  had  been  hurt  by  one  of  the 
company's  trains.  They  were  furnished  upon  orders  given  by  a 
division  superintendent.  The  court  said :  "  No  proof  was  offered 
as  to  the  duties  of  such  officer,  and  the  courts  cannot  take  judicial 
notice  of  them."  For  want  of  such  proof  the  judgment  was  re- 
versed. 

In  the  case  of  Mayberry  v.  Chicago,  etc.,  E.  E.  Co.,  75  Mo. 
492;  s.  c,  11  Am.  <&  £ng.  E.  E.  Cas.  29,  it  was  held  that  the  fact 
that  a  physician  in  the  service  of  a  railroad  company  is  authorized 
to  buy  medicines  on  the  credit  of  the  company  does  not  imply  a 
power  to  bind  the  company  by  a  contract  for  board,  lodging,  at- 
tendance, and  nursing  oi  a  brakeman  injured  on  one  of  the  com- 
pany's trains. 

In  the  case  of  Eankin  v.  New  England,  etc.,  Silver  Mining  Co., 
4  Nev.  78,  it  was  held  that  "  no  one  can  be  held  upon  a  contract 
executed  by  another  as  agent  until  it  is  satisfactorily  shown  that 
he  possessed  the  authority  to  act  for  the  principal  in  that  particu- 
lar character  of  transaction,"  and,  hence,  that  tne  full  power  of  a 
foreman  to  employ  workmen  for  the  construction  of  a  mill,  and 
pay  them  for  their  services,  does  not  include  or  imply  the  power  to 
purchase  lumber  or  enter  into  contracts  respecting  it. 

The  case  of  Marquette,  etc.,  E.  E.  Co.  v.  Taft,  28  Mich.  289, 
was  an  action  by  a  surgeon  against  the  company  for  services  ren- 
dered an  employee  who  was  injured  while  on  duty.  He  was  em- 
ployed by  the  superintendent  and  the  yard-master  who  had  charge 
of  the  business  and  men  in  the  yard  where  the  employee  was  en- 
gaged when  injured,  and  who  had  .the  right  to  employ  men  for  all 
purposes  they  were  required  for  in  the  yard,  and  to  discharge 
them.  While  the  court  divided  as  to  the  au^thority  of  the  super- 
intendent, the  judges  all  agreed  that,  under  the  evidence,  the  yard- 
master  had  no  authority  to  bind  the  company  by  the  employment 
of  the  surgeon.  The  court  said :  "  There  is  certainly  nothing  in 
the  evidence  respecting  the  business  required  of  Theil  (yard-mas- 
ter), or  in  his  position  m  the  company's  service,  which  suggests  his 
possession  of  authority  to  bind  by  contracts  for  professional  ser- 
vices. He  was  a  mere  yard-master,  charged  with  local  and  very  cir- 
cumscribed duties,  and  those  duties  do  not  appear  to  have  had  any 
22  A.  &  R  R  Cas.— 25 
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connection  with  the  employment  of  professional  assistance  for  the 
company."  Two  of  the  judges  held  that  without  proof  of  author- 
ity on  the  part  of  the  superintendent  other  than  that  furnished  hy 
his  title  simply,  the  company  was  not  bound  by  his  employment 
of  the  surgeon. 

The  case  of  Cox  v.  Midland,  etc.,  R.  W.  Co.,  3  Exch.  268,  cited 
in  Wood  on  Master  and  Servant,  at  page  506,  section  262,  was  an 
action  by  a  physician  against  the  company  to  recover  for  attendance 
upon  a  person  injured  oy  the  company's  employees.  The  physi- 
cian was  employed  by  a  station-master,  who  acted  as  the  chief  offi- 
cer of  the  passenger  and  other  departments.  It  was  held  that  the 
company  was  not  liable.  Parke,  fe.,  delivering  the  opinion  of  the 
court,  after  giving  several  illustrations  to  show  that  the  company 
was  not  liable,  said :  "  The  employer  of  an  agent  for  a  particular 
purpose  gives  only  the  authority  necessary  for  that  agency  under 
ordinary  circumstances." 

In  the  case  of  Atlantic,  etc.,  R.  R.  Co.  v.  Reisner,  18  Kan.  458, 
it  was  said :  ^^  The  authorities  cited  sustain  the  proposition  that  a 
station  a^ent  of  a  railroad  company  is  not  authoiized,  by  virtue  of 
his  position  as  such  agent,  to  employ  a  hotel-keeper,  at  the  expense 
of  the  company,  to  attend  to  one  of  its  brakemen  injured  while 
working  for  the  company,  nor  to  furnish  such  employee  with 
board  and  lodging  while  disabled."  The  same  doctrine  is  fully 
recognized  in  the  following  cases:  Toledo,  etc.,  R.  R.  Co.  v. 
Rodrigues,  47  111.  188 ;  Toledo,  etc.,  R.  R.  Co.  v.  Prince,  50  111. 
26 ;  Cairo,  etc.,  R.  R.  Co.  v.  Mahoney,  82  111.  73 ;  Pacific  R.  R. 
Co.  V,  Thomas,  19  Kan.  256;  Atchison,  etc.,  R.  R.  Co.  v. 
Reecher,  24  Kan.  228  ;  s.  c,  1  Am.  &  Eng.  R.  R.  Cas,  343. 
See,  also,  1  Rorer  Railroads,  p.  666. 

Many  more  cases  to  the  same  effect  mi^ht  be  cited.  We  know 
of  no  authority  to  the  contrary,  and  think  none  can  be  found 
that  would  hold  the  company  liable  upon  the  contract  alone  of  the 
road-master,  under  the  circumstances  of  this  case.  As  there  is 
nothing  before  us  to  show  that  the  contract  made  with  appellee  by 
the  road-master  was  within  the  line  of  his  employment,  or  that  he 
had  authority  to  represent  or  bind  the  corporation  by  such  a  con- 
tract, we  must  hold  that  the  corporation  is  not  bound  by  it,  unless 
it  was  recognized  and  ratified  by  the  corporation.  That  a  contract 
which  an  agent  has  no  authority  to  make  may  be 
^AD^MiiTER'a'  ratified  by  the  corporation,  so  as  to  become  binding 
SS?^uMt™"  wpon  it,  is  well  settled  by  the  authorities.  If  the 
general  manager  in  this  instance  had  authority  to  rep- 
resent and  bind  the  corporation  by  such  contracts,  he  had  authority 
to  ratify  the  contract  made  by  the  road-master.  If  he  had  such 
authority,  the  evidence  here  is  ample  to  show  tliat  the  contract  by 
the  road-master  was  ratified,  and  tnus  became  obligatory  upon  the 
corporation.     Here  we  meet  the  most  important  and  difficult  ques- 
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tion  in  the  case.  There  is  evidence  suflBcient  to  show  that  Mr. 
Snyder  was  the  general  manager  of  appellant,  the  railway  com- 
pany ;  but  direct  evidence  that,  as  general  manager,  he  had  author- 
ity to  bind  the  company  by  such  a  contract,  is  wanting.  The  fact 
that  the  druggist,  physician,  and  one  of  the  nurses  were  paid  by 
the  company  is  some  evidence  of  his  authority  as  to  the  contracts 
with  them,  but  it  is  hardly  sufficient,  of  itself,  upon  which  to  base 
a  recovery  in  favor  of  appellee.  As  there  is  no  direct  evidence  of 
such  authority  having  been  delegated  to  the  general  manager  bv 
the  corporation,  so  tliere  is  no  direct  evidence  as  to  what  his 
duties  as  general  manager  were,  from  which  his  authority  might 
be  inferred.  Can  we  presume,  from  the  title  "  general  manager," 
that  the  duties  and  powers  of  the  general  manager  were  suffi- 
ciently comprehensive  to  include  conti*acts  for  the  nursing  of  a 
person  wounded  upon  appellant's  road  ?  The  term  "  general  man- 
ager" of  a  corporation,  according  to  the  ordinary  meaning  of  the 
term,  indicates  one  who  has  the  general  direction  and  control  of  the 
affaire  of  the  corporation,  as  contradistinguished  from  one  who 
may  have  the  management  of  some  particular  branch  of  the 
business.  There  is  no  class  of  business  of  anything  like  the  magni- 
tude of  the  railroad  business  of  to-day,  that  is  so  open  to  common 
observation,  and  of  which  the  general  public  know  so  much.  The 
terms  road-master,  section  boss,  conductor,  station  agent,  superin- 
tendent, and  general  manager  are  terms  familiar  to  the  whole 
people,  and  the  public  has,  in  the  main,  a  correct  understanding  of 
the  ordinary  duties  of  these  several  classes  of  officere,  agents,  and 
employees,  and  that  their  duties  and  powers  are  limited  to  the 
keeping-up  of  the  road,  rolling-stock,  etc.,  and  operating  the  road 
in  tlie  transportation  of  freight  and  passengers.  We  should  have 
to  shut  our  eyes  to  the  most  common  observation  to  hold  that  the 
courts  will  not  presume  that  the  "general  manager'  of  a  railway 
has  authority  to  bind  the  corporation  by  contracts  for  medical  and 
other  services  to  an  injured  employee,  passenger,  or  other  person 
wounded  on  the  road  by  any  agency  of  tlie  company. 

Different  section  bosses  or  road-mastere  may  have  diflEerent  duties 
imposed  upon  them,  and  may  be  clothed  with  diflEerent  powere,  by 
different  corporations.  The  same,  probably,  may  be  said  of  superin- 
tendents. ^Possibly  the  same  may  be  said  of  "general  managers," 
but  this  term  indicates  a  general  control  and  direction  of  all  mat- 
ters connected  with  the  operation  of  the  road,  and,  until  the  con- 
trary is  shown,  the  presumption  ought  to  be  indulged  by  the  courts 
that  such  an  officer  has  authority  to  care  for  the  wounded  per- 
sons above  mentioned.  In  many  cases  it  would  be  difficult  to 
have  action  by  the  board  of  directors;  and  in  many  cases,  if 
prompt  and  efficient  measures  were  not  adopted,  the  corporation 
might  be  subjected  to  additional  damages.  It  has  been  held  that 
the  courts  will  take  notice  of  the  duties  and  powers  of  cashiere 
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of  banks.    Farmers',  etc.  Bank  v.  Troj   Citj  Bank,  1  Dong. 
(Mich.)  457. 

In  the  case  of  Stnrges  v.  Bank  of  Circleville,  11  Ohio  St.  153. 
the  court  said :  ^^  It  is  not  claimed  that  the  respective  dntiee  of  tiie 
board  of  directors,  president,  and  cashier,  in  the  exercise  of  the 
franchises  of  the  bank,  are  prescribed  by  the  diarter.  So  far, 
therefore,  as  the  limitation  of  the  appropriate  dnties  of  tlie  casLier 
depends  upon  his  office,  we  can  only  have  respect  to  the  ordinary 
and  well-understood  duties  of  that  officer  in  determining  his  powere. 
A  cashier  is  defined  to  be  one  who  has  charge  of  money,  or  who 
superintends  the  books,  payments,  and  receipts  of  a  bank  or  mon- 
eyed institution.  His  actual  powers  and  duties,  like  those  of  all 
other  agents,  may  be  more  or  less  qualified,  restricted,  orenlarged  hj 
the  corporation,  institution,  or  party  for  whom  he  acts.  But  in  this 
case,  there  being  nothing  to  show  any  restriction  or  qualificatioD  of 
his  powers  in  that  regard,  the  duties  of  the  cashier  may  reasonab.v 
be  understood  to  extend  to  the  buying  and  selling  and  negotiating 
bills  of  exchange,  checks,  and  promissory  notes,  as  well  as  to  tharof 
borrowing  money,  as  the  agent  of  the  bank,"  etc.  These  c-t? 
were  cited  approvingly  in  the  case  of  Tousev  v.  Taw,  19  Ind,  21i 
If  the  courts  may  thus  take  notice  of  the  dnties  and  powers  of  casli- 
iere  of  banks,  we  can  think  of  no  reason  why  they  should  not  pre- 
sume, from  the  title,  that  general  managers  of  railways  have  power 
and  authority  to  bind  the  corporation  by  a  contract  such  as  that 
under  discussion. 

In  the  case  of  New  Albany,  et<5.,  R.  R.  Co.  v.  Haskell,  11  Ind. 
301,  it  was  held  that  the  corporation  wasli  able  upon  a  contract  for 
fencingthe  road,  made  by  a  general  superintendent  of  the  corpora- 
tion. There  seems  to  have  been  no  evidence  of  his  duties  otler 
than  could  be  inferred  from  the  title  general  superintendent  Tlie 
court  said :  "  He  was  the  general  superintendent  of  the  road,  aiJ. 
of  course,  the  general  agent  of  the  company,  and,  as  such,  it  may 
be  fairly  presumed  that  tie  was  clothed  with  authority  to  bind  hi? 
principal  in  contracts  relative  to  the  safe  and  effective  operations 
of  the  road.  Railroad  companies,  in  all  cases,  contract  tbrongli 
their  agents.  The  law  makes  it  their  interest  to  fence  their  track- 
.  .  .  And  upon  whom,  r?iore  than  such  general  agent,  wouU 
the  duty  of  making  a  contract  similar  to  the  one  in  suit  appropri- 
ately rest?  In  the  absence  of  conflicting  evidence,  we  are  not  al- 
lowed to  avoid  the  conclusion  that  the  agent,  in  this  instance,  acted 
within  the  scope  of  his  authority."  We  have  many  cases  of  ^Ij*"*^ 
may  be  presumed  by  the  courts,  and  of  what  they  will  take  notice 
without  proof. 

The  following  are  not  directly  in  point  upon  the  exact  question 
under  examination,  but  they  sn^  analogous,  and  serve  to  throw  ligk^ 
upon  it :  Carmon  v.  State,  18  Ind.  450 ;  Ward  v.  Colyhan,  30  hi- 
395;  Manning  v,  Gasharie,  27  Ind.  399;    Hipes  v.  Cocbran,  13 
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Iiid.  175  ;  Indianapolis,  etc.,  R.  R.  Co.  v.  Stephens,  28  Ind.  429  ; 
Indianapolis,  etc.,  R.  R.  Co.  v.  Case,  15  Ind.  42 ;  Ross  v.  Boswell, 
4>0  Ind.  235 ;  Abshire  v.  Mather,  27  Ind.  381 ;  Abel  v.  Alexander, 
45  Ind.  523 ;  Eagan  v.  State,  53  Ind.  162 ;  Schlicht  v.  State,  56 
Ind.  173  ;  Wiles  i>.  State,  33  Ind.  206  ;  State  v.  Swift,  69  Ind.  505  ; 
Board,  etc.,  v.  May,  67  Ind.  562 ;  United  States  Ex.  Co.  v.  Keefer, 
59  Ind.  263 ;  Buell  v.  State,  72  Ind.  523 ;  Terre  Haute,  etc.,  R.  R. 
Co.  V.  Pierce,  95  Ind.  496 ;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  581 ; 
Stout  V.  State,  96  Ind.  407 ;  Myers  v.  State,  93  Ind.  251. 

In  the  case  of  Atlantic,  etc.,  R.  R.  Co.  v,  Reisner,  sfwpra^  without 
proof  of  the  duties  and  powere  of  the  general  agent,  the  company 
was  held  liable  upon  his  contract  with  a  hotel-keeper  for  board  and 
attendance  to  a  brakeman,  injured  while  working  for  the  company. 
It  was  said  :  ^^  In  the  case  of  a  general  agency,  the  principal  holds 
out  the  agent  to  the  public  as  having  unlimited  autiiority  as  to  all 
his  business.  When  the  witness  testified  that  Hyde  was  the 
general  agent  of  the  road  at  Atchison,  he  thereby  gave  evidence 
tliat  the  railroad  company  held  out  to  the  public  such  person  as 
ita  agent  in  all  its  business  and  employment.  In  other  words,  the 
general  agent  of  the  company  is  virtually  the  corporation  itself. 
.  .  .  General  manager  and  general  agent  are  synonymous  terms." 
The  same  doctrine  was  held  in  the  case  of  Atchison,  etc.,  R.  R. 
Co.  V.  Reecher,  supra. 

The  case  of  Toledo,  etc.,  R.  R.  Co.  -o.  Rodrigues,  supra^  was 
an  action  to  recover  for  nureing  an  injured  employee.  The  nurse 
was  employed  by  the  local  station  agent,-  who,  by  letter,  notified  the 
general  superintendent  of  the  road  of  the  employment.  To  this 
Tetter  there  was  no  answer,  nor  was  the  employment  otherwise  dis- 
approved. When  the  bill  was  presented  the  general  superintendent 
said  that  he  would  pay  reasonable  charges,  and  based  his  objection 
only  upon  the  amount  of  the  bill.  It  was  held  that  this  amounted  to 
a  ratification  of  the  contract  by  the  agent,  and  bound  the  company. 
In  speaking  of  the  general  superintendent,  the  court  said :  "  As  his 
title  implies,  he  has  a  general  superintendence  of  the  business  af- 
fairs of  the  road,  and  we  deem  it  but  a  reasonable  inference  to  con- 
<^lude  that  this  was  within  the  scope  of  these  powers,  and  that  when 
exercised,  the  company  must  be  held  liable."  Because  the  regula- 
tions are  not  open  to  the  public,  it  would  be  unreasonable  to  require 
positive  proof  of  such  authority. 

The  case  of  Terre  Haute,  etc.,  R.  R.  Co.  v.  Pierce,  supra^  was 
an  action  by  a  surgeon  to  recover  for  amputating  the  leg  of  an 
employee  injured  while  at  work  for  the  company.  The  facts  of 
the  employment  and  report  to  the  general  superintendent  were  al- 
most identical  with  the  case  last  above.  It  was  held  that  the  com- 
pany was  liable,  upon  the  ground  of  ratification.  There  was  no 
proof  of  the  duties  or  powers  of  the  general  superintendent.  The 
court  seems  to  have  presumed  from  the  title  of  his  office  that  he 
had  authority  to  bind  the  company  for  such  surgical  services. 
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The  c«i6e  of  Indianapolis,  etc.,  B.  B.  Co.  v.  Morris,  67  III.  ^h, 
was  similar,  except  that  the  action  was  to  recover  for  nnreing  and 
care,  and  the  employment  was  by  the  conductor,  who  reported  to 
the  general  officers.  It  was  held  that  there  was  a  ratificab'oD  of 
the  employment,  and  that  the  eompanj  was  liable. 

Under  a  similar  state  of  facts,  a  like  ruling  was  made  in  thecaie 
of  Cairo  &  St.  Louis  E.  R.  Co.  v.  Mahonev,  82  111.  73.  hi  the 
case  of  Pacific  R.  R.  Co.  v.  Thomas,  19  Kan."  256,  it  was  held  that, 
in  the  absence  of  evidence  to  the  contrary,  it  should  be  presazned 
that  the  general  superintendent  of  a  railway  has  authority  to  em- 
ploy physicians  and  surgeons  to  attend  an  employee  injured  wMJe 
workmg  for  the  company,  and  hence  power  to  ratify  an  emploT- 
ment  by  agents,  who  nad  no  such  authority.  This  case  went  fur- 
ther than  we  need  go  here,  and  announced  a  proposition  that  \re 
need  not  now  approve  or  disapprove,  viz.,  that  the  same  presump- 
tion should  be  indulged  as  to  a  division  superintendent,  upon  wLoee 
division  the  injury  occurred.  The  company  was  held  hable  upon 
the  ground  that  the  employment  was  ratified  by  thesuperiDtendeDL 
The  evidence  of  ratification  was  much  weaker  than  in  the  case  be- 
fore us. 

The  doctrine  of  the  above  cases  is  fully  sustained  by  the  case  of 
Sonthgate  v.  Atlantic,  etc.,  R.  R.  Co.,  61  Mo.  89,  and  the  case  of 
American  Ins.  Co.  v.  OaJdey,  9  Paige,  496,  therein  cited.  Upou 
the  general  doctrine  of  what  the  courts  take  notice  without  proof, 
see  Sest,  Evidence,  vol.  1,  sec.  253 ;  Wharton,  Evidence,  voL  1,  sec 
330  et  se^.y  and  cases  cited.. 

Applymg  the  doctrine  of  the  above  authorities  to  the  esses  be- 
AuTHOBiTT  OF  forc  US,  It  must  be  held  that  the  cceneral  manager  had 

aSKKRAL    MAMA-  .  ,'  .  .  ,    f^  ti  J  1 

OEB  TO  RAWFT  authoritv  to  make  the  contract  with  appellee,  and  lienec 

CONTRACT      FOWL  .,  .   •'      ^  ,«  ,  »   »    ,        i  ,1  J 

NUBsiKo.  authority  to  ratify  the  contract  as  iiinde  by  the  roao- 

master ;  and  that  he  did  so  ratify  it  and  thus  made  tiie  corporatioD 
liable.  There  is  no  evidence  as  to  how  Barnett  was  injured;  but 
inasmuch  as  the  general  manager  ratified  contracts  for  taking  care 
of  him,  and  the  company  paid  for  such  service  (except  the  claim 
of  appellee),  it  should  be  presumed — there  being  no  evidence  to 
the  contrary — that  the  injury  was  so  inflicted  as  that  the  contract 
for  his  care  was  not  ultra  vires.  See  Board,  etc.,  v.  Blatter,  52  Ini 
171 ;  City  of  Anderson  v.  O'Connor,  98  Ind.  168. 

There  is  nothing  in  the  evidence  that  would  justify  us  in  rcTere- 
ingthe  judgmentl^ecause  of  an  excessive  recovery. 

We  have  given  to  the  questions  involved  in  this  case  a  thorongn 
and  extended  examination,  not  on  account  of  the  amount  involved, 
but  on  account  of  the  importance  of  the  questions.  As  we  6o^^^ 
available  error  in  the  record,  the  judgment  is  affirmed  witli  costs. 

Agency— Evidence,  Acts  and  Declaration  of  Agent  Inadrnftsibftr- 
Piaiotiff  sued  the  railway  company  for  the  price  of  ties  sold  by  him  to 
a  contractor,  plaintiff  undertaking  to  show  that  the  contractor  was  agcot  oi 
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the  company.  Eddy  that  the  acts  and  declarations  of  the  contractor  were 
inadmiflsible  to  prove  such  agency.  Olanton  o.  Des  Moines,  O.  &  S.  R  R. 
Co.y^  Iowa,  October  28,  1885. 


Nelson 

V. 

Chioago,  Milwatteee  and  St.  Paul  R.  B.  Co. 

(60  WiiconHn  Seports^  820.) 

A  locomotive  engineer  is  not  bound,  at  all  hazards,  to  comprehend  fully 
all  the  results  of  changes  in  the  running  time  of  trains  made  by  a  new  time- 
table, and  is  not  necessarily  guilty  of  negligence  in  running  his  train  con- 
trary to  the  rules  of  such  time-table  on  the  west  trip  after  it  takes  effect. 

The  length  of  time  given  to  such  Engineer  to  examine  the  new  time-table, 
his  recent  severe  and  protracted  labors  upon  the  road,  his  state  of  health  and 
the  fact  that  he  had  applied  to  be  relieved  from  dut^  on  such  trip,  the  pre- 
vious manner  of  running  trains,  and  his  understandmg  of  the  changes,  are 
all  pertinent  to  the  issue  of  nep^ligence. 

Evasiveness  or  surplusage  in  the  answers  to  questions  submitted  for  a 
special  verdict,  if  they  could  not  possibly  prejudice  the  appellant,  will  not 
work  a  reversal  of  the  judgment. 

Appeal  from  the  Circuit  Court  for  Racine  County. 

The  plaintiff  was  for  several  years  a  locomotive  engineer  in  the 
service  of  the  defendant  company.  Having  been  discharged  from 
such  service,  he  brought  this  action  to  recover  an  unpaid  balance  al- 
leged to  be  due  him  for  wages,  and  claimed  $185.75,  anci  interest 
from  March  1,  1881. 

The  answer  of  the  company  admits  the  service,  but  denies  the 
indebtedness.  It  also  contains  a  counter-claim  for  damages  suf- 
fered by  the  company  by  the  alleged  negligence  of  the  plaintiff  to 
an  amount  exceeaing  the  plaintiffs  demand.  The  damages  claimed 
were  the  result  of  a  collision  between  the  train  on  which  the 

Slaintiff  was  employed,  known  as  train  No.  7,  and  another  train, 
esignated  as  No.  38,  which  occurred  under  the  following  circum- 
stances : 

Previous  to  Sunday,  February  20, 1881,  under  the  railway  time- 
table then  in  force,  train  No.  38  left  Savanna,  on  the  Mississippi 
river,  going  east,  at  11.65  p.m.,  except  Sundays.  Train  No.  7 
left  Freeport,  Illinois,  goin^  west,  daily,  in  the  evening.  These 
trains  ran  upon  the  Bacme  &  Southwestern  division  of  the  defend- 
ant's railway,  and  met  at  an  intermediate  station  called  Hickory 
Grove  on  each  night  except  Sundays.  No.  38  had  the  right  of 
way,  and  hence  TSo.  7  waited  for  it  at  Hickory  Grove  on  the  nights 
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that  No.  38  was  on  the  road.  On  Sundays  No.  7  ran  thronglitliat 
station  without  stopping.  On  Sunday,  February  20, 1 881,  anew 
time-table  went  into  operation,  under  whicli  train  No.  38  left  Sa- 
vanna ten  minutes  later,  to  wit,  at  12:05  a.m.,  and  the  rnnning 
time  of  No.  7  was  so  adjusted  that  tlie  two  trains  met  as  before  at 
Hickory  Grove.  The  time  of  meeting  by  the  new  time-table  vas 
12:35  A.M.  This  time-table  provided  that  (with  two  or  three 
specified  exceptions,  not  including  No.  38)  trains  would  not  leave 
on  Sunday.  The  result  of  this  change  of  time  was  that  Ifo.  3S 
would  not  be  on  the  road,  as  theretofore,  on  the  night  between 
Saturday  and  Sunday,  but  would  be  the  following  niglit 

The  plaintiff  received  the  new  time-table  at  ten  o'clock  in  the 
morning  of  Sunda}',  February  20th,  and  studied  it  with  liis  con- 
ductor, lie  discovered  that  the  time  of  the  meeting  of  the  tvo 
trains  at  Hickory  Grove  was  a  few  minutes  later  than  it  had  there- 
tofore been,  but  he  failed  to  discover  that  the  change  of  time 
would  bring  No.  38  on  the  road  that  Sunday  night.  So  he  ran 
No.  7  through  Hickory  Grove  without  stopping,  as  was  the  cus- 
tom thei*etofore,  and  a  mile  and  a  half  west  of  that  station  his  train 
collided  with  No.  38,  and  caused  the  damage  complained  of  in  the 
counter-claim.     Both  were  freight  trains. 

The  jury  retunied  a  special  verdict  in  tlie  form  of  answers  to 
twenty-one  questions  submitted  to  them.  The  verdict  finds  the 
facts  substantially  as  above  stated,  and  further  finds  that  the  plain- 
tiff examined  the  new  time-card  carefully  for  about  two  horns; 
that  he  exercised  due  care  in  such  examination  and  in  trying  to 
learn  and  discharge,  and  in  discharging,  his  duty.  Judgment  for 
the  plaintiff  was  rendered  on  the  special  verdict  for  the  sum  which 
the  jury  found  due  him  on  account  of  his  wages.  The  defendant 
moved  the  court  to  set  aside  the  verdict  and  judgment  and  for  a 
new  trial,  for  the  reasons,  among  others,  that  tlie  special  verdict  is 
inconsistent ;  that  it  is  contrary  to  the  evidence ;  and  that  the  an- 
swers to  certain  questions  are  evasive.  These  questions  and 
answers  will  be  found  in  the  opinion.  The  motion  was  denied. 
The  defendant  appeals  from  the  judgment. 

Fuller  <&  FuU-er,  D.  S.  Wegg,  and  H.  H.  Field  for  the  appel- 
lant. 

Fish  dk  Dodge  for  the  respondent. 

Lton,  J. — The  gra/va/men  of  the  defence  is  the  alleged  negli- 

fence  of  the  plaintiff  which  caused  the  collision  of  the  two  trains, 
'he  question  whether  the  failure  of  the  plaintiff  to  discover  that 
the  new  time-table  put  train  No.  38  on  the  road  on  the  night  the 
Facts.  coUisiou  happened,  was  negligence,  was  submitted  to 

the  jury  and  resolved  in  the  negative.  It  is  now  claimed,  on  be- 
half of  the  railway  company,  that  the  plaintiff  was  bound  to  dis- 
cover from  the  time-table  that  No.  38  would  be  on  the  road  thai 


BNGINEEB— NEW  TIME-TABLE— NEGLIGENCE.  S93 

night  and  to  wait  for  it  at  Hickory  Grove,  and  hence  that  his  failure 
to  do  so  was  was  negligence  in  law.  If  this  is  a  correct  posi- 
tion, the  defendant's  counter-claim  was  established,  and  the  plaintiff 
was  not  entitled  to  judgment  for  the  balance  of  his  wages,  because 
the  damages  to  the  defendant,  caused  by  his  negligence,  greatly 
exceeded  nis  demand. 

A  vital  question  in  the  case,  therefore, — one  which  underlies 
many,  if  not  all,  of  the  other  propositions  argued  by  the  learned 
counsel  for  the  defendant, — is,  whether,  under  the  facts  of  this 
case,  the  question  of  the  alleged  negligence  of  the  plaintiff  was  a 
question  of  fact  for  the  jury  or  of  law  for  the  court. 

In  Hill  V.  Fond  du  Lac,  56  Wis.  242,  it  is  said,  in  the  opinion 
by  Mr.  Justice  Cassoday :  ^'  Negligence  is  almost  always  to  oe  de- 
duced as  an  inference  of  fact  from  seveml  facts  and  circumstances 
disclosed  by  the  testimony,  after  their  connection  and  relation  to 
the  matter  in  issue  have  been  traced,  and  their  weight  „ 
and  force  considered.  In  such  cases,  if  unbiassed  whsn  mattke 
men  would  differ  as  to  such  inferences,  then  they 
cannot  be  made  without  the  intervention  of  a  jury,  although  all 
the  witnesses  agree  in  their  statements,  or  there  be  but  one  state- 
ment which  is  consistent  throughout."  Page  246.  It  is  only 
when  the  inference  of  negligence,  or  the  absence  of  it,  from  the 
undisputed  facts  proved  is  inevitable  that  the  court  will  direct  a 
verdict.  In  all  cases  in  which  such  inference  is  in  doubt,  giving 
to  the  testimony  the  construction  most  favorable  to  the  party 
charged  therewith,  the  question  of  negligence  is  for  the  jury.  A 
very  large  proportion  of  actions  for  negligence  are  of  the  latter 
class,  button  v.  Town  of  Wauwatosa,  29  Wis.  21 ;  Kenworthy  v. 
Town  of  Ironton,  41  Wis.  647 ;  Townley  v.  C,  M.  &  St.  P.  R.  R. 
Co.,  53  Wis.  626 ;  s.  c,  4  Am.  &  Eng.  R,  R.  Cas.  562. 

In  this  case  the  facts  are  undisputea,  but  several  of  them  are  es- 
sential to  be  considered,  and  the  relative  weight  of  each  deter- 
mined, before  the  infei*ence  therefrom  of  negngence, 
or  the  want  of  it,  can  properly  be  drawn.  We  will  pactbh»ldiiot 
briefly  refer  to  them.  The  time-table  which  went  into  SShS?^  "*""' 
operation  February  20,  1881,  was  first  placed  in  the 
hands  of  defendant  at  ten  o  clock  a.m.  of  that  day.  It  could  be 
ascertained  from  such  time-table  that  train  No.  38  was  not  to  start 
from  Savanna  until  five  minutes  after  midnight,  but  it  required  a 
mental  process  to  determine  that  this  slight  change  of  ten  minutes 
would  put  that  train  on  the  road  on  Sunday  ni^ht  instead  of  Sat- 
urday night,  as  theretofore.  The  plaintiff  and  his  conductor  would 
naturally  examine  first  to  see  if  tnere  was  a  change  in  the  time  of 
their  train,  or  in  the  hour  or  place  of  meeting  oilier  ti*ains.  This 
they  did,  and  fully  learned  the  time-table  in  these  respects.  But 
they  both  failed  to  discover  the  fact  that  a  change  of  ten  minutes 
in  the  running  time  of  No.  38  worked  a  change  of  twenty-four 
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hours  once  in  each  week.    In  this  particnlar  they  failed  to  trace 
out  the  change  in  time  to  its  logical  result. 

It  is  impossible  for  us  to  say  that  the  plaintiff  had  gufficieDt 
time  after  he  received  the  time-table  to  master  its  conteDte 
and  learn  accurately  the  movements  of  all  trains  the  running-time 
of  which  affected  the  movements  of  his  train.  That  time-table  is 
in  evidence,  and  to  a  layman  it  might  appear  difficult  to  understand 
it  thoroughly  after  close  study  of  it  for  two  hours  or  a  day.  This 
might  not  appear  so  to  an  expei*t.  But  how  the  fact  is  this  conrt 
does  not  know.  If  the  defendant  company  did  not  furnieh  the  new 
time-table  to  plaintiff  long  enough  before  he  was  required  to  start 
his  train  to  enable  him  to  master  its  contents,  then  certainly  he 
should  not  be  held  negligent  because  he  did  not  understand  itfnllj, 
if  he  made  a  reasonable  effort  to  understand  it.  This  consideration 
alone  is  sufficient  to  send  the  question  of  his  negligence  to  the  jnrj. 
In  this  connection  it  may  be  observed  that  the  Fact  that  the  con- 
ductor of  No.  7  (presumably  competent)  failed  also  to  discoYcr 
that  No.  88  should  be  on  the  road  on  that  Sunday  night  is  not 
without  significance  in  determining  the  question  whether  th« 
plaintiff  was  negligent.  It  was  for  the  jury,  not  the  court,  to  sij 
now  much  weight  this  fact  was  entitled  to. 

Moreover,  it  appeared  that  the  plaintiff  was  continuously  on 
duty  with  his  locomotive  from  two  a.m.  on  Friday  until  ten 
P.M.  on  Saturday — forty-four  houi^s — save  about  three  houre  on 
Saturday  morning.  The  weather  was  very  severe.  It  was  said  in 
argument  that  tne  railway  was  impeded  with  snow,  and  the 
plaintiff  during  that  time  was  engaged  in  clearing  the  track.  The 
great  snow-fall  of  that  winter,  and  the  difficulties  encountered  by 
all  railway  companies  in  this  latitude  in  keeping  their  roads  open, 
are  matters  of  common  knowledge,  and  we  can  i-eadily  believe  the 
statement  of  counsel  in  this  behalf.  A  jury  might  well  say  that  a 
failure  by  the  plaintiff  fully  to  comprehend  the  time-table  dnring 
the  brief  time  ne  had  in  which  to  examine  it  was  not  negligence  on 
his  part,  in  view  of  the  protracted  and  probably  severe  service 
which  the  company  had  so  recently  required  of  him.  Under 
« these  circumstances,  it  would  be  grossly  unreasonable  to  re- 
quire of  him  the  same  accuracy  of  reasoning  and  ability  to  com- 
prehend all  the  results  of  the  apparently  slight  change  in  the 
running-time  of  No.  38  as  might  justly  be  requii-ed  had  he  pot 
been  so  recently  subjected  to  such  a  severe  and  protracted  physical 
and  mental  strain.  The  weight  which  ought  to  be  given  to  this 
important  element  of  the  res  gestm  is  peculiarly  for  the  determina- 
tion of  the  jury. 

The  circuit  court  refused  to  allow  the  plaintiff  to  show  that  he 
was  not  feeling  well  on  that  Sunday  (probably  the  result  oi  W« 
severe  labors) ;  that  he  wished  to  be  relieved  from  duty  on  the 
night  of  the  collision  for  that  reason ;  and  that  the  foreman  of  the 
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companj  refused  to  relieve  him.  On  what  principle  this  testi- 
mony was  rejected  we  are  at  a  loss  to  comprehend.  The  testi- 
mony ought  to  have  been  received,  although,  probably,  the  error  is 
not  available  to  the  plaintiff  on  this  appeal. 

The  position  that  the  plaintiff  was  bound,  at  all  hazards,  to  un- 
derstand and  know  fully  all  the  results  of  the  changes  sbbvaxt^  ua- 
in  the  running-time  of  trains  made  by  the  new  time- 
table is  untenable.  To  sustain  it  would  be  to  apply,  in 
this  case,  a  rule  which  has  never  been  applied  to  any  other 
class  of  actions  for  negligence.  The  true  rule  is  thus  stated 
by  Cooley,  J-,  in  Page  v.  Wells,  37  Mich.  416:  "Whoever  bar- 
ring to  render  services  for  another  undertakes  for  good  faith  and 
integrity,  but  he  does  not  agree  that  he  will  commit  no  errors. 
For  negligence,  bad  faith,  or  dishonesty  he  would  be  liable  to  his 
employer ;  but  if  he  is  guilty  of  neither  of  these,  the  master  or  em- 
ployer must  submit  to  such  incidental  losses  as  may  occur  in  the 
course  of  the  employment,  because  these  are  incident  to  all  avoca- 
tions, and  no  one,  by  any  implication  of  law,  ever  undertakes  to 
protect  another  against  tbem.'^ 

Our  conclusion  is  that  the  question  of  the  plaintiff's  alleged  neg- 
ligence was  properly  submitted  to  the  jury. 

It  only  remains  to  consider  briefly  certain  other  errors  assigned 
upon  the  special  verdict  and  upon  the  rulings  of  the  circuit  court 
on  objections  to  testimonv.  Tnere  are  four  findings  in  the  special 
verdict,  which  are  claimed  to  be  either  inconsistent  with  each  other 
or  evasive.     These  consist  of  questions  and  answers,  as  follows : 

"  1.  Was  the  plaintiff  in  the  exercise  of  due  care  in  trying  to 
learn  and  discharge,  and  in  discharging,  his  duty  as  locomotive  en- 
gineer on  February  20  and  on  February  21, 1881  ?    Answer.  Yes. 

^  2.  Was  said  Samuel  Nelson,  as  engineer  on  train  No.  7,  bound 
to  comply  with  and  carry  out  the  rules  and  i*egulations  named  in 
time-taole  No.  9  ?    A.  n.e  was  to  do  the  best  of  his  ability. 

"3.  Did  Samuel  Nelson,  on  the  2l8t  day  of  February,  a.d. 
1881,  contrary  to  the  rules  and  requirements  of  said  time-table  No. 
9)  cause  said  train  No.  7,  immediately  upon  its  arrival  at  said  station 
of  Hickory  Grove,  to  be  started  therefrom  and  move  upon  the 
track  over  which  said  train  No.  38  was  approaching  the  station  of 
HickoryGrove  f    A,  He  did  not  fully  understand  new  time-table. 

^  4.  Was  said  eoming-together  and  collision  of  said  train  No.  7 
and  said  train  No.  38  directly  caused  by  said  Samuel  Nelson  run- 
ning said  train  No.  7  from  tne  station  of  Hickory  Grove  contrary 
to  the  rules  of  time-table  No.  9  ?  A.  Yes,  not  fully  understand- 
ing time-table." 

The  claim  of  inconsistency  in  these  findings  is  based  upon  the 
proposition,  which  we  have  above  rejected,  that  the  plaintin,  having 
nm  his  train  contrary  to  the  rules  of  his  time-table,  was  necessarily 
guilty  of  negligence.    In  the  view  we  have  taken  of  the  case  there 
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is  no  inconBiBtency  in  the  special  verdict.  The  second  above  <mes- 
tion  is  purely  one  of  law,  and  the  jury  answered  it  correctly.  Tbe 
answer  to  the  third  question  is  evasive  in  form,  but  the  uncontra- 
dicted evidence  answers  it  in  the  affirmative,  and  it  was  not  necee- 
sary  to  submit  it  to  the  jury.  The  court  will  consider  the  question 
properly  answered  in  determining  its  judgment,  and  the  evasion 
in  the  answer  cannot  possibly  prejudice  the  defendant.  For  like 
reasons  the  words  **  not  fully  understanding  time-table,"  in  the  an- 
swer to  the  fourth  question,  will  be  rejected  as  surplusage.  Tbe 
Snalification  in  both  these  findings  is  included  in  the  finding  that 
le  plaintiff  exercised  ordinary  care. 

Tne  interrogatories  to  the  plaintiff,  when  testifying  as  a  witness 
in  his  own  behalf,  to  which  objection  was  made  and  overmled,  are 
these :  "  Did  you  ever  meet  the  train  on  Sunday  night,  betw^n 
Sunday  and  Monday,  before  this  time-card  went  into  operation  f 
Was  it  your  duty,  had  train  No.  38  not  been  on  the  road  that  night, 
to  have  stopped  at  Hickory  Grove  ?  Did  you  discover  *that  the 
time  of  meeting  had  b^en  changed  ten  minutes?"  All  these  inter- 
rogatories call  lor  and  elicited  testimony  pertinent  and  material  to 
the  issue  of  negligence  made  by  the  pleadings  and  litigated  on  the 
trial.     The  testimony  was  clearly  competent. 

The  record  discloses  no  error  of  which  the  defendant  can  jn^tlj 
complain.  The  judgment  of  the  circuit  court  must  therefore  be 
affirmed. 

By  the  Court. — ^Judgment  affirmed. 
CoLB,  C.  J.,  and  Tatlob,  J.,  dissent. 
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Ohioaoo,  Bublington  and  QumoY  B.  B.  Oo. 

(Ad9a7iee  CcuCy  Iowa,    March  18,  1885.) 

Whether  a  party  is  qualified  to  act  as  baggage-man  and  express  messen- 
ger on  a  train  is  not  a  question  of  science  or  skill  calling  for  the  opinions 
of  experts,  but  one  to  be  left  to  the  jury  to  determine  from  all  tbe  facts 
and  circumstances  in  the  case. 

In  an  action  for  breach  of  a  contract,  whereby  a  railroad  company  agreed 
to  employ  plaintiff  as  an  express  messenger  and  baggage-man,  an  mstroe- 
tion  that  the  company  was  bound  to  afford  plaintiff  a  fair  opportunity  to 
acquire  the  knowledge  and  skill  requisite  to  the  performance  of  bis  duties 
as  they  are  ordinarily  acquired  by  men  in  that  service,  is  correct. 

If  an  employer  wrongfully  discharges  an  employee  whom  he  has  agreed 
to  employ,  this  is  as  certainly  a  refusal  to  furnish  him  the  employmeat 
agreed  upon  as  a  refusal  to  permit  him  to  enter  the  service  under  tbe 
contract  would  be. 
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The  addition  of  words  to  an  instruction  asked  to  be  given  that  does  not 
prejudice  the  party  making  the  request  will  not  be  considered  error. 

No  error  appearing  in  the  instructions  or  in  the  rulings  of  the  trial  court 
on  the  evidence,  the  verdict  is  sustained  and  judgment  affirmed. 

Appeal  from  Monroe  circuit  coart. 

It  is  alleged  in  the  petition  that  in  March,  1881,  a  snit  was  pend- 
ing in  one  of  the  courts  of  Monroe  county  between  plaintiff  and 
defendant,  in  which  plaintiff  sought  to  recover  of  defendant  dam- 
ages for  personal  injuries  which  he  had  sustained  while  in  defend- 
ant's employ ;  and  that  the  parties  entered  into  a  contract  for  the 
settlement  of  plaintiff's  claim ;  and  that,  among  other  things  given 
by  defendant  in  said  settlement,  was  a  written  undertaking  by  it  to 
employ  plaintiff  as  a  baggage  and  express  man  whenever  he  was 
able  to  go  to  work,  and  to  give  him' steady  employment  in  such 
position,  and  to  pay  him  the  wages  usually  paid  for  such  services, 
which  was  $60  per  month  ;  and  that  in  December,  1882,  plaintiff 
notified  clefendant  that  he  would  be  ready  and  able  to  go  to  work 
as  baggage  and  express  man  on  the  firet  of  January,  1883,  and  that 
he  has  at  all  times  since  that  date  been  ready,  able,  and  willing 
to  enter  upon  said  services  and  perform  the  duties  of  said  employ- 
ment, but  that  defendant  refused  and  failed  to  give  him  employ- 
ment therein ;  and  that  by  reason  of  this  failure  and  refusal  plain- 
tiff was  out  of  employment  from  January  1  to  September  1, 1883, 
and  for  the  value  of  his  services  under  said  contract  during  that 
time  plaintiff  asks  judgment. 

Defendant  in  its  answer  admitted  the  making  of  the  contract  as 
alleged  in  the  petition,  but  denied  that  it  refused  plaintiff  employ- 
ment under  said  contract ;  but  alleges  that  it  employed  him  on  6uq 
of  its  railroads  as  baggage-man  and  express-man,  and  that  he  re- 
mained in  said  employment  but  a  short  time,  when  he  v6luntarily  left 
said  employment  and  ceased  to  work  therein.  It  also  alleged  that 
plaintin  was  not  qualified  nor  able  to  perform  the  duties  required 
of  a  baggage  and  express  man  on  its  road  ;  and  that  he  was  not 
competent  to  discharge  said  duties.  The  verdict  and  judgment  was 
for  plaintiff,  and  defendant  appeals. 

T.  B.  Perry  for  appellant. 

J.  E.  TownseTid  and  John  T,  Laoy  for  appellee. 

Reed,  J. — The  evidence  given  on  the  trial  shows  that  plaintiff 
informed  defendant  in  the  month  of  December,  1882,  and  at  other 
times  between  that  and  the  first  of  the  following  July,  that  he  was 
able  to  go  to  work  as  express  messenger  and  baggage-man,  aiid  that 
he  desired  to  be  employed  in  that  capacity  under  the  contract  be- 
tween the  parties.  Shortly  before  the  first  of  July  he  was  directed 
by  one  of  aefendant's  agents  to  hold  himself  in  readiness  to  go  to 
work,  and  on  the  second  of  that  month  he  was  directed  factb 

to  take  chai'ge  of  the  baggage  and  express  business  on  defendant's 
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roud  from  Albia  to  Des  Moines.  The  baggage  and  express  mat- 
ter ai-e  carried  on  that  route  in  tlie  same  ear,  but  the  express  busi- 
ness is  conducted  bj  the  American  Express  Co.  The  train  on 
which  plaintiff  went  to  work  makes  one  trip  daily  from  Albia  to 
Des  Moines  and  return.  On  the  trip  on  July  2d  a  route  agent  of 
the  express  company,  also  another  employee  of  the  companj,  ac- 
companied plaintiff,  riding  with  him  in  tne  express  and  bamge 
car,  and  rendered  some  assistance  in  handling  the  baggage  ana  ex- 
press matter,  and  the  route  agent  gave  plaintiff  some  directions  as 
to  the  proper  manner  of  doing  the  work  and  transacting  the  busi- 
ness. The  route  agent  also  accompanied  plaintiff  on  the  trip  the 
next  day.  But  when  they  arrived  at  Des  Moines,  plaintiff  quit  the 
work.  Whether  he  quit  voluntarily  or  was  discharged  by  the 
route  agent  is  in  dispute  between  the  pai'ties.  But  the  jnry  found 
that  he  was  discharged,  and  the  verdict  in  this  respect  iinds  suffi- 
cient support  in  the  evidence.  It  frequently  happens  that  single 
pieces  of  baggage,  weighing  as  much  as  250  pounds,  are  carried  on 
the  car,  and  the  express  business  done  on  the  line  is  quite  extensile. 
The  handling  of  the  baggage  requires  the  exercise  of  a  good  deal  of 
physical  strength ;  and  a  good  deal  of  despatch  is  required  in  the 
transaction  of  tlie  express  business  to  avoid  delaying  the  train  nndulv 
at  the  different  stations.  The  express  messenger  is  also  required 
to  make  duplicate  way-bills  of  such  express  matter  as  is  received 
at  certain  stations  on  the  line,  and  to  enter  them  upon  his  deliverj- 
book.  This  writing  must  be  done  while  the  train  is  in  motion ; 
and'  as  these  bills  and  entries  constitute  the  company's  record  of 
the  business,  it  is  important  that  the  writing  should  be  legible. 

It  was  claimed  by  defendant  that  plaintiff  did  not  possess  the 
physical  strength  requisite  for  the  handling  of  the  baggage;  and 
that  he  possessed  neither  the  skill  nor  activity  required  in  the 
proper  transaction  of  the  express  business;  and  that  lie  conld  not 
Write  a  legible  hand. 

The  route  agent,  and  the  other  employee  of  the  express  compaDv 
who  accompanied  plaintiff  on  the  second  of  July,  were  examined 
as  witnesses  on  defendant's  behalf.  It  was  shown  that  they  each 
had  had  long  experience  as  express  messengers  and  baggage-men 
on  railroads,  and  that  they  were  well  acquainted  with  the  amount 
and  cliai-acter  of  the  business  done  on  the  route  from  Albia  to  Pes 
Moines.  Defendant  asked  these  witnesses  a  number  of  questions, 
with  the  view  of  eliciting  their  opinions  as  to  the  ability  and  capac- 
^  ity  of  plaintiff  to  perform  the  duties  of  baggage-man 

oi'iMos  *  AS  TO  and  express  messenger.  They  were  asked  whether,  m 
NESS  OK  KM-  their  own  opinion,  he  possessed  the  qnalmcations  ana 
WORK  wADMia-  capacity  and  fitness  to  discharsre  the  duties  devolving 
on  an  express  messenger  and  baggage-man,  ana 
whether,  in  their  opinion,  he  possessed  sufficient  physical  strength 
to  handle  the  amount  of  baggage  which  was  carried  on  that  route. 
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But  these  and  other  similar  questions  were  excluded  by  the  circuit 
court,  on  plaintiffs  objection,  on  the  grotind  that  the  subject  to 
which  they  related  was  one  on  which  the  mere  opinions  x>i  the 
witnesses  were  not  competent  evidence.  This  ruling  is  assigned 
as  error.     In  our  opinion  the  ruling  is  correct. 

The  questions  I'elated  exclusively  to  plaintiff's  fitness  for  the  po* 
sition  01  baggage-man  and  express  messenger,  and  his  capacity  to 
perform  the  duties  of  that  position.  This,  we  think,  was  in  no 
sense  a  question  of  science  or  skill,  or  one  upon  which  inexperi^ 
enced  persons  are  incapable  of  forming  a  correct  judgment  with- 
out the  aid  of  the  opinions  of  experts.  Nor  is  it  one  in  which  the 
facts  from  which  the  judgment  or  opinion  must  be  formed  cannot 
be  fully  presented  to  the  jury.  The  ground  upon  which  it  is 
claimed  that  the  opinions  of  the  witnesses  should  have  been  ad- 
mitted is  that  they  were  well  acquainted  with  the  amount  and 
character  of  the  business  done  on  the  route,  and  knew  also  the  de- 
gree of  skill  and  strength  and  activity  which  must  be  exercised  in 
the  proper  performance  of  the  labor,  and  they  had  also  seen 
plaintiff  in  nis  attempt  -to  perform  the  duties  of  the  position  ; 
and  consequently  they   were   in  a   position   to  form   a   correct 

i'ad^ment  as  to  his  fitness  and  capacity  to  perform  those  duties. 
Jiider  this  claim,  however,  the  opinion  of  the  witnesses  would 
be  especially  valuable,  not  because  of  any  special  study  or  exam- 
ination which  they  had  given  the  subject,  but  because  they  were 
in  possession  of  all  the  facts  which  should  be  considered  in  form- 
ing a  judgment  or  opinion  on  this  subject.  But  these  facts  were 
all  capable  of  being  communicated  to  the  jury ;  and  the  witnesses 
did  state  the  amount  and  character  of  the  express  business  done 
on  the  route,  and  the  amount  and  weight  of  the  baggage  which  the 
I^^^SS^S^^^^  ^^  required  to  handle,  and  the  time  within  which 
the  work  was  required  to  be  done,  and  the  manner  in  which  it 
should  be  done,  and  the  other  facts  which  should  be  considered 
in  forming  a  judgment  as  to  the  strength  and  skill  and  activity 
which  must  be  exercised  in  performing  the  duties.  They  also 
stated  the  facts  with  reference  to  the  manner  in  which  plaintiff  did 
the  work  while  they  were  with  him,  and  which  led  them  to  con- 
clude that  he  was  not  capable  of  properly  performing  the  duties  of 
the  position. 

As  the  question  of  plaintiff's  fitness  for  the  position  was  to  be 
determined  from  these  facts,  it  was  clearly  the  province  of  the 
jury  to  determine  it.  It  was  for  them,  and  not  for  the  witnesses, 
to  determine  what  conclusions  or  deductions  should  be  drawn  from 
the  facts  which  were  established.  In  excluding  the  evidence  of 
tlie  opinions  of  the  witnesses,  the  circuit  court  followed  the  rule 
on  the  subject  as  heretofore  laid  down  by  this  court.  See  MuL 
downey  v.  Illinois  Cent.  K.  R.  Co.,  36  Iowa,  462 ;  Hamilton  v. 
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Dee  Moines  Valley  K.  R.  Co.,  Id.  31 ;  Belair  v.  Chicago  &  K.  W. 
R  R.  Co.,  43  Iowa,  622. 

2.  The  conrt  inBtnicted  the  jury  that  it  was  the  duty  of  defend- 
ant, under  the  contract  between  the  parties,  "  to  anoid  plain- 
tiff a  reasonably  fair  opportunity  to  learn  the  business,  and  to  dis- 
charge the  duties  of  baggage  and  express  man  on  its  I'oad,  and  that 
emplottm-op-  if  it  discharged  him  from  its  service  without  affording 
LSARXBUKDnaL  him  such  opportunity  it  was  liable.  But  if  it  affordw 
him  such  opportunity  to  learn  the  business  and  discharge  the  du 
ties  of  the  position,  and  he  was  not  able  to  discharge  suck  duties 
with  reasonable  promptness  and  ability,  and  it  discharged  him  for 
that  reason,  he  could  not  recover."  Defendant  assigns  the  giving 
of  this  instruction  as  error.  It  is  argued  by  counsel  that  under  it 
defendant  was  required  to  take  plaintiff  into  its  emnlojmeDt 
and  give  him  room  in  its  baggage  and  express  car  while  he  was 
merely  learning  the  duties  of  the  position  oi  baggage-man  and  ex- 
press messenger ;  but  we  think  this  is  not  the  meaning  of  the  in- 
struction. The  character  of  the  duties  of  the  position  is  shown  by 
the  evidence.  It  is  the  duty  of  baggage  ana  express  men  to  re- 
ceive and  care  for  the  baggage  which  is  carried  on  the  car,  and  to 
deliver  it  at  tlie  station  to  which  it  is  consigned,  and  to  receive, 
care  for,  and  properly  deliver  the  express  matter  which  is  carried 
on  their  route,  and  to  make  the  necessary  way-bills  and  entries  in 
the  book  which  they  are  required  to  keep.  A  good  deal  of  the 
work  performed  by  them  in  the  discharge  of  tlie  duties  of  tlie  em- 
ployment consists  of  mere  manual  labor,  and  no  previous  prepa- 
ration is  required  to  fit  the  messenger  to  perform  it.  There  are 
other  duties,  however,  which  require  business  knowledge  and  ca- 
pacity for  their  proper  performance ;  but  this  knowledge  the  mes- 
senger is  expected  to  acquire  while  in  the  actual  performance  of 
the  duties.  The  business  is  not  one  to  which  men  serve  an  appren- 
ticeship ;  but  intelligent,  active  men,  possessing  the  requisite  phys- 
ical strength,  may  enter  into  it  without  previous  special  prep- 
aration, and  by  attention  to  its  duties  they  soon  acquire  tlie  skill 
and  knowledge  required  for  their  proper  performance.  The  in- 
struction in  question  means  simply  that  defendant  was  bound  to 
afford  plaintiff  a  fair  opportunity  to  acquire  this  knowledge  and 
skill  in  the  manner  in  which  it  is  ordinarily  acquired  by  men  in 
that  service  ;  and  we  think  it  is  correct. 

3.  Defendant  also  excepts  to  those  portions  of  the  instructions 
referred  to  which  define  the  grounds  upon  which  defendant  had 
_  the  riffht  to  discharge  plaintin  from  its  service,  for  the 

Wrongful  dw-  °  ^i     ^    .^    .  ^     ^      t      i  i      .      xi       •  1.1     ^^«, 

cnAROEisARB-  rcasou  that  it  is  not  applicable  to  the  issue;  tuecom- 

MiT    EMPLOYBK  plaiut  lu  thc  pctition  being  that  it  had  wrongfully  re- 

^"  fused  to  take  him  into  its  service  under  the  contract, 

and  not  that  it  wrongfully  discharged  him  from  that  service.  The 
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allegation  in  the  petition  is  '^  that  the  defendant  has  refused  and 
failed  to  furnish  him  the  employment  agreed  upon."  Under  this 
allegation  evidence  was  properly  admitted  tending  to  prove  that 
defendant  discharged  plaintiff  after  he  had  entered  its  service 
under  the  contract.  If  it  dischar^d  him  wrongfully,  this  was 
as  certainly  a  refusal  by  it  to  f urnisn  him  the  employment  agreed 
upon  as  its  refusal  to  permit  him  to  enter  its  service  under  the 
contract  would  have  been.  The  instruction,  therefore,  was  appli- 
cable to  the  issue. 

4.  Defendant  asked  the  court  to  give  the  following  instruction 
to  the  jury :  "  If  plaintiff  undertook  to  perform  the  duties  of  ex- 
press-man  and  baggage-man,  the  defendant  had  the  right  to  require 
of  him  the  performance  of  the  duties  required  of  the  service  in  a 
reasonably  fair  and  expeditious  manner.  If  he  found  himself  to 
be  incompetent  for  want  of  qualification  mentally  ;  if  BKAaoHs 
lie  proved  to  be  weak  or  infirm  bodily,  or  was  too 
slow,  and  could  not  discharge  the  duties  in  proper  time, — the 
defendant  was  not  bound  to  continue  him  in  its  service."  The 
conrt  added  the  following  to  the  instruction  :  ^'  It  is  true  that  if 
plaintiff  proved  inefficient  to  discharge  the  duties  of  the  position 
in  (question  after  a  fair  trial,  he  cannot  recover,"  And  with  this 
addition  gave  it  to  the  jury.  Defendant  assigns  as  error  the  action 
of  the  court  in  modifying  the  instruction. 

The  instruction  as  asked  by  defendant  is  clearly  right,  and  the 
proposition  embodied  in  it  is  expressed  with  reasonable  clearness, 
and  the  court  might  well  have  given  it  in  the  form  in  which  it  was 
asked;  but  no  prejudice  could  result  to  defendant  from  the  giving 
of  the  clause  added  by  the  court.  The  meaning  of  the  instruc- 
tion was  not  thereby  changed ;  for  the  thought  expressed  in  the 
clause  added  is  substantiiuly  the  same  as  that  expressed  in  the 
original  instruction. 

5.  It  is  finally  insisted  that  the  verdict  is  not  supported  by  the 
evidence;  but  we  cannot  interfere  with  the  judgment  on  this 
gronnd.  There  was  confiict  in  the  evidence  on  nearly  all  the  dis- 
pnted  questions  of  fact  in  the  case,  and  we  cannot  say  that  the 
]uiy  were  not  justified  in  finding  as  they  did  on  those  questions. 

The  judgment  of  the  circuit  court  must  be  affirmed. 
23  A.  &  S.  B.  Gas.— 26 
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Wyman 

V. 

NoBTHERN  Pacific  R.  R.  Oo. 

(Adoanee  Cctae,  Mmneiota.     Oetdber  28,  1885.) 

In  the  absence  of  any  agreement  to  the  contrary,  the  purchaser  of  a  rail- 
road ticket  is  only  entitled  to  one  continuous  passage  upon  it.  When  ha 
has  selected  his  train  and  commenced  his  journey,  he  has  no  right  to  leave 
at  an  intermediate  point  without  the  carrier's  assent,  and  afterwards  demand 
that  the  contract  be  comnleted  on  another  train.  The  road  from  S.  to  A. 
was  used  by  both  defenaant  and  the  St.  P.,  M.  &  M.  R.  R  Co.,  each  com- 
pany operating  its  own  trains.  The  plaintiff  purchased  a  ticket  from  8. 
to  A.  (which  was  good  on  a  train  of  either  company),  entered  at  8.  a  train 
of  the  latter  company,  which  ran  only  to  M.,  a  point  intermediate  between 
8.  and  A.  The  conductor  of  this  train  accepted  his  ticket  in  payment  of  his 
fare  from  8.  to  M.,  *'  punched  *'  it,  and  returned  it  to  him.  EM^  that  plain- 
tiff had  no  right  on  this  ticket  to  resume  his  journey  to  A.  on  a  train  of 
defendant.  If  a  person  enter  a  train,  and  refuse  to  pay  his  fare  when  law- 
fully demanded,  he  is  a  trespasser,  and  not  a  passenger,  and  at  common  Uw 
the  carrier  is  not  bound  to  put  him  off  at  a  station  or  usual  stopping-place, 
but  may  expel  him  at  any  place,  proyided  it  will  not  expose  him  to  serious 
danger,  or  result  in  wanton  injury  to  him. 

Appeal  from  an  order  of  the  district  court,  Anoka  county. 
Merrick  <&  Merrick  for  appellant,  George  H.  Wyman. 
W.  P.  Claugh  for  respondent,  Northern  jPacific  K.  R.  Co. 

MrrcHELL,  J. — This  was  an  action  for  damages  for  unlawfully 
ejecting  plaintiflf  from  defendant's  train.  The  appeal  is  from  an 
order  sustaining  a  demurrer  to  the  complaint.  Tlie  allegations  of 
the  complaint  are  that  the  plaintiff  purchased  of  defendant  a  ticket 
from  Anoka  to  St.  Paul  and  return,  and  entered  one  of  defendant's 
trains  at  Anoka,  and  proceeded  to  St.  Paul ;  that  on  the  trip  the 
conductor  took  up  one  half  of  the  ticket  and  returned  the  other 
half  to  the  plaintiff ;  that  on  the  afternoon  of  the  same  day  he 
Pacts.  boarded  one  of  the  trains  of  the  St.  Paul,  Minneapolis 

&  Manitoba  R.  R.  Co.  from  St.  Paul  to  Minneapolis,  and  pre- 
sented the  remaining  or  "  return"  half  of  the  ticket  to  the  con- 
ductor, who  punched  it  and  returned  it  to  him ;  that  this  train  ran 
only  to  Minneapolis;  that  in  the  evening  at  Minneapolis  he  entered 
a  passenger  train  of  defendant  for  Anoka,  and  during  the  trip 
tendered  this  same  ticket  to  the  conductor,  who  refused  to  receive 
it  for  his  fare,  v^d  then  stopped  the  train  at  a  point  eight  miles 
from  Anoka,  "  in  an  uninhabited  country,  and  not  at  any  station, 
and  with  force,  threats,  and  violence  expelled  plaintiff  from  said 
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train,  and  did  then  and  there  refuse  to  carry  plaintiff  to  said  Anoka, 
as,  for  a  vahiable  consideration  paid,  defendant  had  theretofore 
agreed  to  do."  The  ticket,  which  is  set  out  in  the  complaint,  con- 
tains no  permission  to  "  stop  over,"  but  reads  merely  "  returning ;" 
^^  St.  Paul  to  Anoka."  The  complaint  contains  no  allegation  tnat 
plaintiff  paid,  or  offered  to  pay,  his  fare,  except  by  tendering  the 
ticket  in  question. 

In  explanation,  it  may  be  proper  to  state,  what  was  assumed  and 
conceded  on  the  argument  (altnough  the  fact  does  not  clearly  ap- 
pear from  the  complaint),  that  the  road  between  St.  Paul  and 
Anoka  is  used  by  both  the  defendant  and  the  St.  Paul,  Minneapolis 
&  Manitoba  R.  R.  Co.,  each,  however,  operating  its  own  trains ; 
but  that  the  ticket  in  question  was  good  on  the  trains  of  either 
company.  We  do  not  construe  the  complaint  as  alleging  the  use 
of  undue  or  unnecessary  force  in  expelling  plaintiff.  The  gist  of 
his  cause  of  action  is  that  the  expulsion  was  unlawful,  and  the 
allegations  of  assault  with  force  and  violence  are  referable  to  the 
fact  of  the  expulsion.  Neither  is  the  alle^tion  material  that  the 
place  of  expulsion  "  was  not  at  any  station/'  If  a  person  enter  a 
train,  and  refuse  to  pay  his  fare  when  lawfully  demanded,  he  is  a 
trespasser,  and  not  a  passenger^  and  at  common  law  the  carrier  is 
not  required  to  put  him  out  at  one  place  rather  than  another,  pro- 
vided he  is  not  wantonly  exposed  to  peril  of  serious  extolmow- 
personal  mjury.  iLxpulsion  may  be  at  a  place  other  puicb. 
than  a  depot  or  usual  stopping-place,  provided  care  is  taken  not  to 
expose  the  person  to  serious  injury  or  danger ;  or,  as  it  is  some- 
times expressed,  provided  the  act  will  not  result  in  wanton  injury 
to  him.  The  carrier  is  not  required  to  have  consideration  for  the 
mere  convenience  of  such  a  wrong-doer.  McClure  v.  Philadelphia, 
W.  &  B.  R.  R.  Co.,  34  Md.  532 ;  Great  Western  R.  R.  Oo.  v. 
Miller,  19  Mich.  305 ;  Lillis  v.  St.  Louis,  K.  C.  &  N.  R.  R.  Co., 
64  Mo.  464 ;  O'Brien  v.  Boston,  etc.,  R.  R.  Co.,  15  Gray,  20. 

In  some  States  this  rule  has  been  changed  by  statute,  but  we  are 
aware  of  no  authority  to  the  contrary  where  the  common-law  doc- 
trine remains  in  force.  The  case  of  Maples  v.  New  York  &  N. 
H.  R.  R.  Co.,  38  Conn.  557,  cited  by  counsel,  if  the  facts  of  that 
case  are  examined,  will  be  found  not  to  be  at  all  in  conflict  with 
the  general  rule. 

There  is  no  allegation  that  the  place  of  expulsion  was  dangerous 
or  such  as  to  expose  plaintiff  to  serious  peril.  Hence  the  case  is 
reduced  down  to  the  single  question  whether  defendant  had  a  right 
to  expel  plaintiff  at  all.  On  this  ticket  the  plaintiff  had  only  a 
right  to  a  continuous  passage.  The  general  rule,  in  the  absence  of 
any  statute  changing  it,  is  tliat  the  contract  of  conveyance  between 
a  carrier  and  a  passenger  is  an  entirety.    Neither  party  passiwoeb's 

il  1.1  i  £  -x    •  i.  1171  CONTRACT  18  AH 

can  require  the  other  to  perform  it  m  parts.     Where  a  entirety. 
passenger  has  selected  his  train  and  entered  it  and  commenced  his 
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journey,  he  Has  no  right  to  leave  it  at  an  intermediate  point  witli- 
out  the  cavrier^s  consent,  and  afterwards  demand  that  the  conti-act 
be  completed  on  another  train.  The  passenger  on  resuming  his 
journey,  after  leaving  the  train  without  permission  of  the  carrier, 
can  claim  no  rights  under  his  ticket  on  another  train.  The  pro- 
duction of  a  conductoi-'s  clieck,  unless  it  expressly  authorizes  the 
Biop-ovEB.  passenger  to  stop  over,  gives  him  no  rights  in  the  prem- 
ises. Such  a  check. is  simply  evidence  that  the  fare  has  been 
paid  for  a  continuous  journey.  This  is  too  well  established  to 
really  require  the  citation  of  authorities.  See  Thomp.  Carr.  69,  70, 
and  cases  cited. 

Plaintiff's  contention,  however,  is  that,  even  if  this  be  so,  there 
was  a  waiver  of  this  condition  on  part  of  defendant,  and  a  consent 
that  lie  might  stop  over  at  Minneapolis  and  resume  his  journey  on 
another  tram,  from  the  fact  that  he  was  admitted  as  a  passenger  on 
the  Manitoba  Short  Line  train  from  St.  Paul  to  Minneapolis,  and 
this  ticket  accepted  by  the  conductor ;  that  if  the  ticket  only  en- 
titled him  to  a  continuous  passage,  it  was  the  duty  of  that  conduc- 
tor to  notify  him  of  that  fact.  To  this  suggestion  there  are  two 
suflScient  answers :  (1)  This  was  the  train  of  the  St.  Paul,  Minne- 
WAivnt.  apolis  &  Manitoba  B.  B.  Co.,  and  not  of  defendant,  and 

the  conductor,  the  agent  of  the  former,  and  not  of  the  latter  ;  and 
(2)  even  if  it  had  been  defendant's  train,  the  acts  referred  to  would 
not  have  amounted  to  any  such  waiver  or  consent.  This  ticket 
would  have  entitled  plaintiff  to  enter  the  train  and  ride  to  Minne- 
apolis. The  defendant  would  have  had  no  right  to  refuse  to  admit 
him  or  accept  the  ticket.  If  plaintiff  saw  fit  to  use  it  for  a  pas- 
sage to  Minneapolis  instead  of  one  to  Anoka,  he  had  a  right  to  do 
so.  Neither  did  the  fact  that  the  conductor,  after  punching  the 
ticket,  returned  it  to  him  enhance  plaintiff's  right  in  the  premises. 
The  punching  merely  indicated  that  it  had  been  used.  If  the  con- 
ductor was  at  fault  at  all,  it  was  in  not  taking  the  ticket  up  alto- 
gether before  reaching  Minneapolis,  a  fact  of  which  his  em- 
ployers, if  any  one,  and  not  the  plaintiff,  can  complain.  Onr 
conclusion  therefore  is  that  the  expulsion  of  plaintiff  was  lawful, 
and  that  the  complaint  states  no  cause  of  action.     Order  affirmed. 

See  DOte  to  O'Brien  v.  New  York  Central  R.  R.  Co.,  1  Am.  &  Eng.  R  R. 
Cfts.  262;  Walker  v,  Wabash,  etc.,  R.  R.  Co.,  16  Ibid.  386;  Johnson  v. 
Philadelphia,  W.  &  B.  R.  R.  Co.,  18  Ibid.  808. 

Limited  Ticket — Delay  by  Railroad  Company  beyond  Time— Expulsion  of 
Passengers — H.  at  Toledo  bought  of  defendant  (acting  for  himself  und  other 
companies)  a  ticket  good  for  a  passage  to  Washington,  D.  C,  and  return; 
but  so  limited  as  to  expire  with  the  10th  day  of  March,  1881.  He  left  Wash- 
ington in  time  to  arrive  in  Toledo  before  midnight  of  said  day,  but,  without 
his  fault,  his  train  did  not  arrive  in  Pittsburg  until  after  defendant's  train 
had  started  for  Toledo.  Defendant's  road  extended  from  Pittsburg  west- 
ward. Without  applying  at  the  railway  office  in  Pittsburg  for  permisrion  to 
use  his  ticket  on  a  later  train,  he  entered  that  train  early  on  the  momiiig  of 
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Itfarch  11,  tendered  to  its  conductor  the  last  coupon  of  the  ticket,  and  told 
him  of  the  delay  and  its  cause.  Under  the  rules  of  the  company  it  was  the 
•duty  of  the  conductor  to  remove  a  passenger  from  the  train  who  neither 
presented  a  ticket  that  by  its  terms  gave  a  right  to  ride  on  that  train,  nor 
tendered  the  proper  fare  in  money.  Having  so  notified  H.,  and  demanded 
the  proper  fare  in  money,  which  H.  refused  to  pay,  the  conductor,  without 
unnecessary  injury,  removed  him  from  the  tram.  H.  expended  about  six 
dollars  in  getting  to  Toledo,  and  arrived  there  about  twelve  hours  after  the 
train  from  which  he  had  been  so  removed.  He  had,  however,  increased  the 
delay  by  stopping  in  Cleveland  for  several  hours  on  other  business  of  his  own. 
He  sued  the  Pennsylvania  Co.  for  breach  of  contract  and  wrongful  removal 
from  the  train.  He  recovered  a  verdict  for  $500,  upon  which  judgment  was 
•entered  and  a  new  trial  denied. 

HeUdy  the  removal  of  H.  from  the  train  was  a  proper  exercise  by  the  con- 
ductor of  the  right  of  defendant,  and  for  that  removal  it  was  not  liable  in 
damages.  If  the  defendant  was  liable  for  breach  of  contract,  because  the 
train  east  of  Pittsburg  was  so  delayed  that  H.  could  not  enter  the  train  upon 
which  his  ticket  gave  him  a  rieht  to  ride,  that  liability  did  not  confer  upon 
H.  a  right  to  ride  upon  the  train  from  which  he  was  removed.  Pennsylvania 
•Co.  o.  Hine,'^  41  Ohio  St.  276,  citing  Shelton  v.  Railroad  Co.,  29  Ohio  St.  214; 
Townsend  v.  Railroad  Co.,  56  N.  Y.  295;  Frederick  v.  Railroad  Co.,  37  Mich. 
■842 ;  Railroad  Co.  f>.  Pierce,  47  Mich.  277 ;  s.  c,  8  Am.  &  Eng.  R.  R  Cas.  840. 

See  notes  to  Murdock  v.  B.  &  A.  R.  R.  Co.,  21  Am.  &  Eng.  R  R  Cas.  275; 
Pennsylvania  R.  R  Co.  v.  Connell,  18  Ibid.  845. 
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V. 

Oilbebt. 

{Admrice  Case,  Texas.    1685.) 

Where  one  is  on  a  train  when  it  arrives  at  a  certain  point  from  which  it 
"branches  oft  from  the  direction  intended  to  be  travelled,  and  inquires  of  the 
•conductor  if  the  wrong  train  is  the  one  desired,  and  is  by  the  conductor  in- 
structed to  keep  her  seat,  this  is  equivalent  to  an  answer  that  she  is  on  the 
right  train. 

The  fact  that  the  passenger  is  a  woman,  unaccompanied  by  any  male  at- 
tendant, should  make  conductors  doubly  careful  to  see  that  she  is  on  the 
right  train.  It  is  no  excuse  that  she  did  not  show  her  ticket.  It  is  the  con- 
ductor's duty  to  call  for  the  ticket  or  to  inquire  her  destination. 

One  who,  by  mistake,  gets  on  a  passenger  train  other  than  the  one  in- 
tended to  be  travelled  upon  is  nevertheless  a  passenger,  and  the  relation  of 
passenger  and  carrier  exists. 

Bodily  and  mental  pain  suffered  by  beine  rudely  ejected  from  the  cars,  in 
the  presence  of  other  passengers,  by  a  conductor  and  porter  (who  used  abu- 
sive and  insulting  language),  on  a  cold,  dark  night,  in  the  swamp  of  a  river, 
in  a  strange  country  where  no  one  lived  except  a  few  negroes,  are  the  direct, 
natural,  and  oroximate  results  of  the  conductor's  misconduct. 

Where,  unaer  such  circumstances,  the  female  passenger  walks  from  the 
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place  where  she  is  ejected  to  the  nearest  station  within  her  knowledge  where 
she  could  procure  shelter  and  protection,  if  an  error,  even  an  innocent  one, 
brought  about  by  the  conductor's  misconduct,  the  railroad  is  liable  to  her 
for  damages  thus  occasioned. 

It  was  the  conductor's  duty  to  return  her  to  the  station,  or  put  her  off  at 
a  place  where  she  would  be  properly  cared  for,  and  to  return  her  to  the  sta- 
tion by  the  next  train. 

An  assignment  of  error  that  *'  the  court  erred  in  refusing  to  g^ve  the  jury 
the  speciiS  charges,  numbered  from  one  to  eight  inclusive,  aakraby  defend- 
ant,"  will  not  be  noticed. 

^ppEAL  from  Gregff  county. 

for  appellant. 

John  M.  Dunccm,  T.  M.  Ca/rwphed^  and  D.  W.  Grow  for  ap- 
pellee. 

WiLLEE,  0.  J. — The  general  and  special  demurrers  to  the  peti- 
pacts.  tion  were  properly  overruled.     It  is  alleged  that  the 

SlaintiflF,  before  leaving  Ix)ngview,  inquired  of  the  conductor  of 
ef  endant's  train  if  she  was  on  the  right  train,  to  which  he  replied 
by  telling  her  to  keep  her  seat.  This  was  equivalent  to  saying- 
that  she  was  on  the  ri^ht  train.  It  is  objected  that  it  does  not  ap- 
pear that  she  informed  the  conductor  as  to  where  she  wanted  to  go. 
We  think  that  this  does  not  suflSciently  appear  from  the  above  al- 
legations when  taken  in  connection  with  others  found  in  the  peti- 
tion. The  plaintiff  was  on  a  train  upon  which  she  had  lust  arrived 
over  the  Texas  &  Pacific  K.  K.,  upon  which  road  the  place  of  des- 
tination,  according  to  her  ticket  (which  was  a  through  ticket  from 
Decatur,  Ala.,  to  Terrell,  Texas),  was  situated.  This  train,  upon 
its  arrival  at  Longview,  was  run  upon  an  entirely  different  track, 
belonging  to  the  defendant  company,  which  did  not  lead  to  her 
place  of  destination.  The  conductor  knew  that  this  train  had  come 
over  the  Texas  &  Pacific  B.  E.  track,  and  that  at  Longview  pas- 
sengers upon  that  train  could  continue  their  journey  by  way  of 
this  same  track  or  go  by  way  of  defendant's  road,  in  a  dif- 
ferent direction,  to  other  and  different  places.  He  therefore 
knew  that  travellers  unacquainted  with  tnese  facts  were  liable 
to  make  mistakes  and  take  the  wrong  train  at  this  point.  The 
very  question  asked  by  the  plaintiff  put  him  upon  notice  that 
she  was  ignorant  of  the  running  of  the  trains ;  and  the  fact 
that  she  was  a  woman,  travelling  apparently  without  a  male 
companion,  should  have  made  him  doubly  careful  to  see  that  she 
did  not  take  the  wrong  train.  It  was  no  excuse  to  say  that  she 
did  not  show  him  her  ticket,  and  hence  he  could  not  tell  where  she 
wanted  to  go.  It  was  his  duty,  under  the  circumstances,  to  call  for 
her  ticket,  or  at  least  to  inquire  as  to  the  route  she  wislied  to 
travel. 
It  is  also  objected  that  the  petition  makes  the  plaintiff  a  tres- 
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passer,  and  not  a  passenger,  on  defendant's  road.  It  is  a  principle 
too  well  settled  to  require  elucidation  that  a  person  who 
by  mistake  gets  on  a  passenger  train  other  than  the  one  wbono  niAiM  is 
upon  which  he  intended  to  take  passage  is,  neverthe*  ^''^*®*"°*^ 
less,  a  passenger  apon  the  train  he  is  on,  and  the  relation  of  passenger 
and  carrier  exists  between  him  and  the  coinpanj.  Kailroad  Co. 
V.  Powell,  Adm'r,  40  Ind.  37 ;  Barker  v.  R.  K  Co.,  24  N.  Y.  699. 

The  case  of  the  plaintiff  is  stronger.  She  was  on  defendant's 
train,  not  solely  through  her  own  mistake,  but  by  the  fault  and 
negligence  of  the  conductor  of  the  train,  whose  duty  it  was  to  see 
that  sue  made  no  such  mistakes. 

It  is  also  urged,  by  way  of  demurrer,  that  the  charges  claimed 
were  not  the  natural,  direct,  and  proximate  results  of  the  acts 
charged  by  plaintiff  to  have  been  committed  by  defendant's  ser- 
vant. As  one  ground  of  damage  it  is  alleged  that  the  plaintiff,  a 
helpless  and  unprotected  woman,  was  subjected  to  great  oodily  and 
physical  pain  from  being  rudely  ejected  irom  the  cars  by  the  con- 
ductor and  porter,  in  the  presence  of  other  passengers,  the  conduct- 
or at  the  same  time  using  insulting  language  toward  her.  As  an- 
other ground  it  is  alleged  that  she  suffered  bodily  and  mentally 
from  being  thus  put  off  on  a  dark,  cold  night,  in  a  swamp  of  a 
river,  in  a  strange  country,  and  where  no  one  lived  except  a  few 
negroes.  Of  course  it  is  not  urged  by  the  defendant  that  these 
were  not  the  direct,  natural,  and  proximate  results  of  the  miscon- 
duct of  the  conductor.  But  if  it  were,  the  position  would  be  so 
contrary  to  reason  and  authority  as  to  require  no  argument  to 
overthrow  it.  But  it  is  said  that  the  damages  resulting  to  defend- 
ant from  having  walked  back  to  Longview,  from  the  place  where 
she  was  ejected  from  the  cars,  were  too  remote  to  be  allowed.  As 
to  whether  or  not  she  was  justified  in  ffoing  back  to  Longview  do- 
pends  upon  the  circumstances  by  which  she  was  surrounded  when 
left  by  the  train.  As  already  stated,  the  plaintiff  was  unaccom- 
paniea  by  any  male  protector ;  she  had  witn  her  a  sister  and  two 
infant  children ;  she  was  in  the  swamp  of  a  river,  in  a  strange 
land  ;  it  was  a  cold,  dark  night,  and  she  could  get  no  shelter  ex- 
cept with  negroes,  and  whilst  she  and  her  companion  might  have 
been  as  safe  with  them  as  anywhere  else,  it  was  certainly  justifiable 
in  her  to  seek  security  at  the  nearest  point  where,  within  her 
knowledge,  it  could  be  afforded.  The  condition  and  surroundings 
of  the  place  where  she  was  forced  from  the  cars  were  well  known 
to  the  employees  of  the  road.  The  influence  that  they  must  have 
upon  a  person  in  the  plaintiff's  condition  must  also  have  been 
known  to  them,  and  they  might  reasonably  have  contemplated  that 
she  would  take  such  precautions  as  in  her  judgment  would  contrib- 
ute to  her  safety  and  comfort.  This  is  precisely  what  she  did ;  and 
if  she  committed  an  error,  it  was  an  innocent  one,  and  those  who 
forced  her  into  the  condition  in  which  she  was  placed,  by  their 
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own  wrongfal  acts,  have  no  right  to  complain.      H.  &  T.  C.  K.  R. 
V.  Devanev,  63,  Texas,  174. 

It  was  the  defendant's  dnty  to  immediately  return  her  in  safety 
to  the  place  where  she  took  the  wrong  train,  through  fanlt  of  the 
Duty  pa»-  ^onductor ;  or,  at  least,  to  leave  her  at  some  point 
SKNOKB  ON  where  she  wonld  not  be  subjected  to  any  serioos  an- 
noyances, and  to  send  her  to  Longview  by  the  first  re- 
turning train.  If  it  left  her  at  an  improper,  nncomfortable,  and 
possibly  an  unsafe  place,  it  mnst  have  expected  her  to  make  the  best 
provision  in  her  power  for  her  comfort  and  safety.  We  think  the 
railroad  company  bound  for  the  character  of  damages  claimed,  and 
that  the  petition  is  good  against  all  the  exceptions  taken  to  it. 

In  overruling  the  demurrers  the  case  is,  in  effect,  decided. 
Every  material  allegation  is  fully  sustained  by  the  evidence,  and 
in  some  particulars  the  proof  is  much  stronger  than  the  pleading. 
For  instance  :  the  proof  makes  it  clear  that  when  Miss  Gilbert  in 
quired  of  the  conductor  at  Longview  as  to  whether  she  was  on  the 
right  train,  she  at  the  same  time  showed  her  ticket,  which  was  to 
Terrell,  upon  the  Texas  &  Pacific  R.  R.  This  gave  the  conduc- 
tor full  notice  of  the  place  of  her  destination,  and  deprived  him  of 
all  excuse  whatever  for  directing  her  to  remain  in  a  train  which 
went  in  a  different  direction.  The  proof,  too,  shows  that  the 
plaintiff  was  subjected  to  greater  insult  in  putting  her  off  the  train 
than  is  claimed  in  the  petition.  The  charge  submitted  the  issnes 
clearly  to  the  fury.  It  was  the  law  of  the  case  made  by  the  evi- 
dence, and  it  is  in  the  light  of  the  evidence  that  every  cliarge  mnst 
be  considered.  Being  in  accordance  with  the  principles  announced 
in  this  opinion,  it  will  not  be  necessary  further  to  consider  it 

There  was  no  error  in  excluding  the  testimony  of  Clements. 
We  know  of  no  rule  that  admits  proof  of  a  custom  to  contradict  a 
fact  plainly  proved  by  positive  testimony.  1  Gi-eenl.  on  Ev.  see. 
292. 

The  finding  of  the  jury  as  to  the  amount  of  damages  we  cannot 
disturb.  They  do  not  seem  to  us  excessive  to  any  great  extent,  if 
at  all.  It  is  difficult  to  compute  in  figures  what  sum 
will  repay  the  plaintiff  for  the  gross  insults  and  phys- 
ical and  mental  pain  to  which  she  has  been  subjected 
by  the  misconduct  and  rudeness  of  the  employees  of  a  railroad,  as 
detailed  by  the  witnesses  in  this  case.  The  value  of  the  time  lost 
by  her  niiffht  be  estimated,  but  the  damages  for  her  pain  of  bodr 
and  mortification  of  mind  must  be  left  largely  to  the  discretion  of 
the  jury.  Where  they  have  not  apparently  abused  this  discretion, 
and  no  outside  influences  have  been  used  to  excite  their  pas- 
sions or  prejudices,  the  result  of  that  discretion  must  control  tlie 
judii^ment  oi  this  court  on  appeal. 

We  have  not  noticed  the  tenth  assignment  of  error,  which  is  *. 
"  The  court  erred  in  refusing  to  give  the  jury  the  special  chr^^ 
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numbered  from  one  to  eight  inclasive,  asked  bj  the  defendant," 
as  it  is  in  violation  of  the  rules.  There  is  no  error  in  the  judg- 
ment  and  it  is  a£Srmed,    Affirmed. 

At  to  Measures  of  Damage  for  Expulsion. — See  notes  to  Louisville,  etc., 
R.  R  Co.  V,  Guinan,  18  Am.  &  Eng.  R.  R.  Gas.  41 ;  Louisville,  etc.,  R  R. 
Co.  V.  Sullivan,  16  Ibid.  897;  Galveston,  etc.,  R.  R.  Co.  e.  Dunlavy,  11 
Ibid.  679. 


MissouBi  Pacific  R.  B. 


V. 

Mabten. 

(Advance  Oate^  Texas.) 

Suit  for  personal  damages  received  by  passenger  through  the  neglLronce 
^f  the  servants  of  the  railroad  in  using  unusual  force  in  coupling  cars.  Plain* 
tiS,  as  a  witness,  was  asked  whether  or  not  the  force  of  the  returning  train 
to  couple  to  the  car  in  which  he  was  seated  was  of  unusual  force.  Held,  tlie 
answer  of  the  witness  necessarily  involved  the  fact  of  negligence  on  the  part 
of  those  operating  the  train,  did  not  violate  the  rule  uiat  a  witness  is  not 
permitted  to  state  his  opinion  or  conclusion,  and  was  admissible. 

The  provision  of  the  statute  that  charges  of  the  coiurt  are  considered  as 
excepted  to  does  not  relieve  a  party  of  the  duty  of  asking  additional  instruc- 
tions if  he  considers  the  charge  given  out  not  full  enough. 

Appeal  from  Tarrant  Oonntj. 

WiLLsoN,  J. — Appellee,  Marten,  purchased  a  ticket  entitling 
him  to  be  transported  over  appellant^s  road  from  Keller  to  Fort 
Worth.  He  tooK  passage  on  a  freiglit  train  passing  over  said  line 
of  road.     On  the  route  the  train  was  stopped  for  the  facts. 

purpose  of  switching  some  cars  off  the  train,  and,  in  recoupling  the 
cars  of  the  train,  the  caboose,  in  which  appellee  was  seated,  received 
a  shock,  which  he  alleged  threw  him  from  his  seat  against  a  stove, 
whereby  he  received  serious  pei'sonal  injuries,  damaging  him  in 
the  sum  of  $1000,  to  recover  which  he  brought  this  suit,  which 
resulted  in  a  verdict  in  his  favor  for  $500. 

On  the  trial  appellee,  who  was  a  witness  in  his  own  behalf,  was 
asked  by  his  counsel  "  whether  or  not  the  force  of  the  returning 
train  to  couple  to  your  car  was  of  unusual  force."  Appellant  ob- 
jected to  this  question  because  it  called  for  the  opinion  of  the 
witness,  and  the  witness  was  not  qualified  to  answer  it.  The  wit- 
uese  was  permitted  to  answer  the  question,  and  he  answered  it  as 
Mows :  '^  The  force  of  the  concussion  of  the  train  and  the  caboose, 
when  coupling  to  the  latter,  was  very  unusual  and  unnecessary." 
Appellant  saved  exceptions  to  the  ruling  of  the  court  permitting 
this  evidence,  and  assigns  said  ruling  as  error. 
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Ab  a  general  rale,  the  proposition  that  a  witness  will  not  be  per^ 
mitted  to  state  liis  opinion  or  oonclnsioQ  is  correct 
ToopixKw  aoT  Railroad  Co.  v.  Keason,  3  Texas  Law  Review.  370,  and 
anthorities  there  cited.  But  was  the  answer  of  the 
witness  a  mere  opinion  or  oonclosion  within  the  meaning  of  this 
general  role  ?  Mr.  Wharton,  in  his  work  on  Evidence,  after  asking 
the  question,  "  What  is  opinion  ?"  says :  "  The  true  Une  of  distinc- 
WHAT  IS  AM  ^OTL  is  this:  An  inference  necessarily  involving  certain 
oranoa.  ft^ts  may  be  stated  without  the  facts;  but  when  the 

facts  are  not  necessarily  involved  in  the  inference  {e.g..  when  the 
inference  may  be  sustained  upon  either  of  several  distinct  phages 
of  fact,  neither  of  which  it  necessarily  involves),  then  the  facts 
must  be  stated.  In  other  words,  when  the  opinion  is  the  mere 
short-hand  rendering  of  the  facts,  then  the  opinion  can  be  giren, 
subject  to  cro6S-«zamination  as  to  the  facts  on  which  it  is  based.^' 
1  Whart.  Ev.  sec  610. 
The  answer  of  the  witness  was  that  the  force  of  the  ooncusBion 
was  unusual  and  unnecessary.  These  inferences  nee- 
essarily  involved  the  fact  of  negligence  on  the  part  of 
those  operating  the  train,  and  the  statement  was  a  mere 
short-hand  rendering  of  that  fact.  We  conclude  that  the  qnestion 
objected  to  did  not  call  for  the  mere  opinion  or  conclnsion  of  the 
witness,  and  did  not  elicit  an  answer  which  was  within  the  general 
rule  excluding  opinions. 

But  should  we  be  wrong  in  this  conclusion,  we  think  this  testi- 
mony was  properly  admitted  upon  another  ground.  It  came  within 
the  exception  rendering  admissible  the  opinions  of  a  witness  as  to 
matters  with  which  he  is  specially  acquainted,  but  which  cannot 
rwntuowr  as  ^  Specifically  described.  1  Whart.  Ev.  sec  512.  Ap- 
To^^FACTB  OF  pellec  tcstlfied  that  he  had  travelled  a  great  deal  on 
MA8  X8PKXAL  fpcight  traius.  His  experience  in  this  kind  of  travel, 
we  think,  might  reasonably  be  supposed  to  make  him 
specially  acquainted  with  the  usual  force  of  concussions  oocorring 
from  the  coupling  of  cars,  and  whether  or  not  the  force  of  the  con- 
cussion in  this  instance  was  unusual  and  unnecessary.  The  force 
was  something  which  could  not  be  specifically  described,  nor  per- 
hap  could  the  facts  which  rendered  such  force  unneceesaij  te 
definitely  detailed.  In  our  opinion,  this  assignment  of  error  is  not 
well  taken. 

None  of  the  objections  urged  by  counsel  for  appellant  to  the 
charge  of  the  court  are  maintainable.  It  was  warranted  by  the 
BxcEPTioHi.  evidence,  and  contained  the  law  applicable  to  theissnes 
made  by  the  pleadings  and  the  evidence.  It  is  further  objected 
by  appellant's  counsel  that  even  if  the  charge  given  was  not  erro- 
neous as  far  as  it  went,  it  did  not  go  far  enough  and  contain 
all  the  law  of  the  case.  It  is  a  sufficient  answer  to  this  objection 
to  state  that  appellant  did  not  request  of  the  trial  judge  any  ad- 
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ditional  infitrnctions  that  were  not  given,  and  that  he  did  not  call 
attention  to  the  alleged  error  of  omission  in  his  motion  for  a  new 
trial,  and  hence  this  objection  cannot  be  considered  in  this  court. 
Rales  66  and  67  for  Dist.  Courts ;  W.  &  W.  Con.  Rep.  sec.  710. 
Charges  given  by  the  court  to  thejury  are  to  be  regarded  as  ex- 
cepted to  (Rev.  Stats,  art.  1318  ;  Wallis,  Landes  &  Co.  v.  Eichel- 
berger,  3  Texas  Law  Keview,  185) ;  but  this  provision  of  the 
8tatate  does  not  relieve  a  party  from  the  duty  of  requesting  addi- 
tional instructions  if,  in  his  opinion,  those  given  by  the  court  are 
not  full  enough.  If  he  fa;ils  to  request  such  additional  instructions, 
he  cannot  be  heard  to  complain  in  this  court  that  the  charge  did 
not  present  the  whole  law  of  the  case. 
Tlie  judgment  is  affirmed.     Affirmed. 

Pastanger  Injured  by  Package  Falling  from  Rack. — ^If  a  conductor  or 
otber  employee  chargeable  with  care  and  prudence  in  looking  after  the  safety 
of  pasiiengers  has  notice  and  knowledge  of  danger  to  any  of  them,  because 
of  their  haying  an  unsual  and  improper  package  in  the  rack  overhead  when 
seated  in  the  car,  the  company  is  cnargeable  with  negligence  for  its  non- 
remoYal ;  and  when  on  the  question  of  notice  the  evidence  is  conflicting,  the 
caae  is  properly  submitted  to  the  jury.  Morris  e.  N.  Y.  Cent.,  etc.,  SL  R. 
Co.,*  New  York  Supreme  Court,  May,  1885. 


MONTGOHSBY  AIXD  EuFAUUL  R   B.   Co. 

V. 
CULVEB. 

(76  Alahama,  587.) 

In  an  action  bv  a  passenger  a^nst  a  common  carrier  for  damages  for 
failure  to  deliver  baggage,  a  descnption  of  the  bagsage  in  the  complaint  as 
*'  one  trunk,"  containing  designated  articles  of  jewelry  and  merchandise 
and  **  clothing  and  personal  wearing  apparel,"  is,  on  demurrer,  sufficiently 
certain. 

Where,  in  an  action  by  a  nassenger  against  a  corporation  operating  an  in- 
termediate line  of  railroad,  for  damages  for  the  failure  to  dehver  baggage, 
the  contract  is  alleged  to  have  been  made  with  the  defendant  for  the  trans- 
portation of  the  baggage  to  a  designated  point,  which  is  situate  on  the 
last  connecting  line,  to  be  there  delivered  to  the  plaintiff,  and  the  proof 
shows  that  the  contract  was  made  with  the  company  operating  the  first  con- 
nectinff  line,  and  in  an  agreement  on  the  part  of  the  defendant  for  the  trans- 
portation  and  delivery  of  the  baggage,  not  to  the  plaintiff  at  the  point 
of  destination,  but  to  the  company  operating  the  last  connecting  line,  there 
is  a  variance  between  the  allegations  and  proof  which  U  fatal  to  the  right 
of  recovery. 

Transportation  of  baggage,  as  sncb,  is  incidental  to  the  carriage  of  the 
owner  as  a  passenger,  and  for  its  safe  delivery  a  common  carrier  is  liable  in 
the  same  manner  and  to  the  same  extent  as  carriers  of  merchandise  ;  and  if 
t  he  carrier  is  both  the  receiving  and  delivering  carrier,  or  liable  for  the  safe 
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delivery  of  baggage  at  the  point  of  destination,  proof  that  it  was  in  good 
condition  when  received,  and  in  damaged  condition  when  delivered,  casts  on 
him  the  burden  of  showing  that  the  damage  was  occasioned  by  some  cause 
exempting  from  absolute  liability  for  safe  delivery. 

An  arrangement,  express  or  implied,  between  different  connecting  rail- 
road companies,  authorizing  the  companies  operating  the  terminal  roads  to 
issue  to  passengers  through  tickets  and  through  checks  for  baggage,  each 
being  entitled  only  to  the  fare  for  transportation  over  its  own  line,  does 
not  render  one  of  them  liable  for  loss  or  damage  to  baggage  sustained  oa 
the  road  of  the  other ;  nor  does  it  impose  on  the  intermediate  company  ab- 
solute liability  for  safe  delivery,  but  merely  the  duty  to  receive  from  the 
company  issuing  the  tickets  and  checks  to  safely  carry  over  its  own  road,  and 
to  deliver  to  the  other  connecting  company. 

Where  the  contract  of  the  receiving  company  is  not  for  delivery  beyond 
the  terminus  of  its  line,  but  merely  to  the  connecting  company,  liability  in 
case  of  non-delivery  at  the  point  of  destination,  or  total  loss,  is  prima  fade 
on  the  receiving  company,  and  on  it  is  cast  the  burden  of  showing  delivery 
to  the  connecting  company ;  but  this  presumption  does  not  arise  in  case  of  a 
delivery  by  the  connecting  company  in  bad  order.  S.  &  N.  R.  R.  Co.  t. 
Wood,  71  Ala.  215,  explained  and  modified. 

As  against  the  delivering  or  discharging  company,  the  presumption  pre^ 
vails,  in  the  absence  of  evidence,  that  the  baggage  continued  in  the  same  con- 
dition as  when  delivered  to  the  receiving  comnany,  and  on  it  is  cast  tbtf 
burden,  in  case  of  delivery  in  a  damaged  conaition,  of  showing  the  con- 
dition of  the  baggage  when  received  by  it. 

When  baggage  is  delivered  in  good  order  by  the  receiving  company  to 
an  intermediate  company,  and  by  it  delivered  to  the  delivering  company, 
proof  that  it  was  in  a  damaged  condition  when  delivered  by  the  latter  at  a 
point  of  destination  does  not  operate,  in  the  absence  of  other  evidence,  to 
-cast  on  the  intermediate  company  the  burden  of  showing  that  it  was  in  good 
-condition  when  delivered  by  it  to  the  delivering  company. 

Hence,  in  an  action  by  a  passenger  having  a  through  ticket  and  a  through 
•check  for  his  baggage  over  three  connecting  lines  oi  railroad,  operated  by 
separate  and  independent  companies,  against  the  intermediate  company  for 
damages  for  failure  to  deliver  his  baggage,  which  had  been  received  by  it 
in  good  order  from  the  first  company,  and  which  was  in  a  damaged  condition 
when  delivered  by  the  last  company  at  the  point  of  destination,  no  special 
contract  or  arrangement  between  the  companies  being  shown,  a  charge  in- 
structing the  jury  that  if  the  trunk  was  delivered  to  and  received  by  the  de- 
fendant in  good  order,  and  when  it  was  delivered  to  the  plaintiff  at  the 
point  of  destination  it  was  badly  broken,  and  its  contents  ti^en  out,  it  de- 
volved on  the  defendant  to  show  that  it  was  delivered  in  good  condition  to 
the  delivering  company,  and  if  it  failed  to  show  this,  the  plaintiff  was  en- 
titled to  recover,  is  erroneous. 

Appeal  from  Montgomery  Circuit  Court. 

Tried  before  Hon.  John  P.  Hubbard. 

This  was  an  action  by  E.  V.  Culver  against  the  Montgomery 
&  Eufaula  R.  R.  Co.,  a  domestic  corporation,  operating  a  railroad 
in  this  State,  for  the  recovery  of  damages  "for  the  failure 
to  deliver  certain  goods,  viz.,  one  trunk,  containing  one  heavy 
set  gold  bracelets,  twenty-four  pieces  of  sterling  silver  teaspons, 
twelve  pieces  [silver]  tablespoons,  twelve  pieces  of  dessert-spoons, 
one  full  set  of  Rogers  table  cutlery,  consisting  of  about  fifty  pieces, 
and  clothing  and  personal  wearing  apparel,  and  also  one  fine  cond* 
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Bet  breastpin;  which  goods  were  received  by  defendant  as  a  common 
carrier,  to  be  delivered  to  the  plaintiff  at  "feirmingham,  Alabama, 
for  a  reward,  which  defendant  failed  to  do."  The  defendant  de- 
murred to  the  complaint,  and  also  to  that  part  thereof  "  which  is 
in  these  words,  to  wit,  '  and  clothing  and  personal  wearing  ap- 
parel,' "  on  the  ground,  in  substance,  that  said  clothing  and  wear- 
ing apparel  were  insufficiently  described.  The  court  overruled 
the  demurrer,  and  thereupon  the  cause  was  tried  on  issue  joined  on 
the  plea  of  "  not  guilty,"  the  trial  resulting  in  a  verdict  and  judg- 
ment for  the  plaintiff.  The  plaintiff  requested  the  court  in  writ- 
ing to  charge  the  jury,  i/nter  aUa^  as  follows:  (2)  "  That  this  suit 
being  on  on  alleged  contract,  and  not  on  a  failure  of  duty,  the 
JU17  must  find  a  verdict  for  the  defendant,  unless  the  contract  set 
fortli  in  the  complaint  is  proven  to  the  satisfaction  of  the  jury." 
This  charge  the  court  refused,  and  the  defendant  excepted. 

The  facts  disclosed  by  the  evidence,  and  the  other  rulings  of 
the  primary  court,  so  far  as  passed  on  by  this  court,  are  stated  in 
the  opinion. 

Arrington  cfe  Oraham  for  appellant. 

Bice  ok  WUey  coni/ra, 

Clopton,  J. — We  see  no  error  in  overruling  the  demurrer  to 
the  complaint  for  want  of  certainty  in  the  description  of  the  prop- 
erty, which  it  is  alleged  the  defendant  failed  to  deliver.  It  is  de- 
scribed as  "  one  trunk "  containing  certain  articles,  and,  among 
others,  "  clothing  and  personal  wearine  apparel."  The  ^ 
rule  as  to  certainty  in  pleadings,  as  observed  by  Mr.  bagoaokm con- 
Stephen,  "  is  not  so  strictly  construed  but  that  it  some- 
times admits  the  specification  of  quality  and  quantity  in  a  loose  and 
general  way."  Accordingly,  at  common  law,  a  declaration  in  trover 
for  "  a  library  of  books  has  been  deemed  good  without  further 
description;  and  so  for  "  two  packs  of  flax  and  two  packs  of  hemp," 
without  specifying  weight  or  quantity.  Stephen  on  Plead. 
298-299.  Our  own  decisions  have  sustained  descriptions  equally 
wanting  in  details  of  statement.  Haynes  v.  Crutclifield,  7  Ala. 
189 ;  Thompson  v.  Pearce,  49  Ala.  210.  When  specific  property 
issued  for,  in  an  action  of  detinue,  a  somewhat  stricter  rule  01  de« 
scription  is  admitted  to  prevail.     David  v.  David,  66  Ala.  139. 

Where  the  action  is  brought  on  a  special  contract,  it  is  incumbent 
on  the  plaintiff  to  prove  the  contract  substantially  as  al-  vawahck. 
leged.  A  variance  in  any  material  matter  of  description  is  fatal  to 
the  right  of  recovery.  The  complaint  sets  out  an  agreement  by 
the  defendant  alone  to  transport  the  goods  of  plaintiff  to  Birming- 
ham, to  be  there  delivered  to  the  plaintiff. 

The  plaintiff,  in  April,  1883,  procured  from  the  Mobile  &  Gi- 
rard  R.  R.  Co.  through  tickets  for  the  transportation  pacts. 

of  himself    and   members   of    his    family,    and    through   checks 
for  the  transportation  of   his  baggage,  from  Columbus,  Georgia,. 
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to  Birmingliam,  Alabama,  over  tbe  respective  roads  of  the  Mobile 
&  Girard  K.  B.  Co;,  of  the  defendant,  and  of  the  South  &  Konlt 
Alabama  B.  B.  Co.,  which  were  connecting  lines,  the  defendant'g 
being  the  intermediate  road.  When  the  baggage  i^ached  Union 
Springs,  the  place  at  which  the  road  of  defendant  connects  with 
the  road  of  the  Mobile  &  Girard  B.  B.  Co.,  it  was  in  good  condi- 
tion ;  but  when  it  was  delivered  to  the  plaintiff  at  Birmingham, 
one  of  the  trunks  had  been  broken,  and  the  contents  abstracted. 
On  these  facts,  the  court  instructed  tlie  jury,  if  the  trunk  was  de- 
livered to  and  received  by  the  defendant  in  good  order,  and  when 
it  was  delivered  to  the  plaintiff  at  Birmingham  it  was  badlj  brokeo 
and  its  contents  taken  out,  it  devolved  on  the  defendant  to  show 
that  it  was  delivered  in  good  condition  to  the  South  &  North  Ala- 
bama B.  B.  Co.,  and,  if  it  failed  to  show  this,  the  plaintiff  is  en- 
titled to  recover.  There  was  no  evidence,  other  than  that  the 
trunk  was  in  good  order  at  Union  Springs,  showing  when  or  where 
it  was  damaged,  or  what  was  its  condition  when  delivered  by  tiie 
defendant  at  Montgomery  to  the  South  &  North  Alabama  B.  B. 
Co.  The  instruction  presents  the  direct  question :  Where  baggage, 
for  the  transportation  of  which  over  three  connecting  roadfi^  oper- 
ated by  separate  and  independent  companies,  through  chedis  have 
been  issued  by  one  of  the  terminal  roads,  is  found  damaged  when 
delivered  at  the  place  of  destination  by  the  other  terminal  road, 
does  the  burden  of  proof,  in  the  absence  of  any  special  contract  or 
arrangement  between  the  companies,  rest  on  tlie  intermediate  road 
to  show  not  only  a  deliveir  to  the  connecting  terminal  road,  but 
also  that  the  baggage  was  m  good  condition  when  so  delivered,  it 
being  shown  to  Lave  been  in  good  order  when  received  by  the  in- 
termediate road  ? 

While  the  transportation  of  baggage,  as  such,  is  incidental  to  the 
carria£:e  of  the  owner  as  a  passenger,  and  while  the  rail- 

Duty     as     to  ,    *5  .  ,        *^  v,  , '  ,  ^  4r.m 

DKuvERT  OF  roau  companics  are  only  responsible  to  passengers  lor 
m Junes  sustained  from  some  neglect  or  wrong,  tney 
are  liable  for  the  safe  delivery  of  their  baggage  in  the  same  man- 
ner and  to  the  same  extent  as  cai-riers  of  merchandise.  2  Koreron 
Bailroads,  991.  The  question  will,  therefore,  have  to  be  determifled 
on  the  same  principles  as  if  the  baggage  had  been  shipped  as 
freight  over  the  connecting  roads.  If  the  defendant  were  both 
tlie  receiving  and  delivering  carrier,  or  liable  for  the  safe  delivery 
of  the  baggage  at  the  point  of  destination,  proof  that  it  was  in 
good  condition  when  received,  and  in  a  damaged  condition  when 
delivered,  would  cast  on  the  defendant  the  onus  of  showing  that 
the  damage  was  occasioned  by  some  cause  which  excepts  from  tie 
absolute  liability  of  safe  delivery. 

An  arrangement,  express  or  implied,  between  companies  oper- 
LiABiijTT  OF  ating  several  roads  by  which  either  terminal  road  can 
1JKK8.  issue  through  tickets  and  through  checks  forbagg^^; 

each  being  entitled  only  to  the  fare  for  transporting  over  its  own 
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line,  does  not  render  each  one  liable  for  loss  or  damage  sustained 
on  any  of  the  roads.  Ellsworth  v.  Tartt,  26  Ala.  733.  Such  ar- 
rangement is  not  operative  to  impose  on  the  intermediate  carrier 
the  abfiolnte  liability  of  safe  delivery.  M.  &.  W.  P.  R,  R.  Co.  v» 
Moore,  51  Ala.  394.  An  arrangement  such  as  the  one  shown  by 
the  evidence  imposed  on  the  defendant  the  duty  to  receive  from 
tlie  terminal  road,  safely  carry  over  its  own  road,  and  deliver  to 
the  other  connecting  terminal  road.  Insurance  Co.  v.  Railroad 
Co.,  104  U.  S.  146.  The  receiving  terminal  road  has  no  power  or 
authority,  in  the  absence  of  a  special  contract,  to  bind  the  inter- 
mediate road  to  transport  beyond  its  terminus.  When  the  goods 
have  been  safely  carried  to  its  terminus,  its  duty  as  a  carrier  ceases, 
and  the  duty  of  forwarding  arises. 

In  England,  the  courts  generally  have  held  that  the  duty  and 
obligation  of  the  carrier  who  first  receives  continue  through  the 
entire  route  of  transportation.    In  this  conntiy  there  has  existed 
a  dive^rity  of  opinion.     In  Railroad  Co.  v.  Manufacturing  Co., 
16  Wall.  318,  Mr.  Justice  Davis,  while  regretting  this  diversity  of 
opinion  as  unfortunate  for  the  interests  of  commerce,  says :  "  But 
the  rule  that  holds  the  carrier  only  liable  to  the  extent  of  its  own 
route,  and  for  the  safe  storage  and  delivery  to  the  next  carrier,  is 
in  itself  so  just  and  reasonable  that  we  do  not  hesitate  to  give  it 
our  sanction."    In  Lindley  v.  Railroad  Co.,  88  N.  C.  547;  s.  c,  9 
Am.  &  Eng.  R.  R.  Cas.  31,  it  was  held  that,  in  the  absence  of  ex- 
planation as  to  how  or  where  the  loss  or  damage  occurred,  or  which 
of  the  roads  on  the  route  is  culpable,  the  receiving  carrier  must  be 
held  responsible  for  the  injury,  and  that  the  non-delivery,  or  de- 
livery in   bad  condition,   by  the  last  of  the  connecting  lines  is 
prtmorfacie  evidence  of  default  in  the  receiving  carrier.     In  Mo- 
bile &  Girard  R.  R.  Co.  v.  Copeland,  63  Ala.  219,  it  is  said :  "  It 
must  be  regarded  as  settled  tnat  a  carrier,  though  a  corporation, 
chartered  by  the  laws  of  a  particular  State,  having  a  known  and 
defined  line  of  transportation,  may  contract  for  the  safe  carriage 
and  delivery  of  goods  to  a  point  beyond  the  terminus  of   his 
line,  within    or  without  the  State;  and  if  such    a  contract    is 
made,  all  connecting  lines  stand  in  the  relation  of  his  agents,  for 
whose  defaults  he  is  responsible  to  the  owner  of  the  goods ;"  and  it 
was  held  that,  in  such  case,  it  was  the  known  and  established  duty 
of  the  carrier  to  deliver  them  at  that  place,  and  to  the  person  who 
has  the  right  to  receive  them.     This  rule  is  conceded,  where  the 
contract  is  for  delivery  lieyond  the  terminus  of  the  line ;  but  the 
special  agreement  in  this  case  was,  that  the  receiving  carrier  would 
safely  transport  the  baggage  to  Union  Springs  and  deliver  it  in 
good  condition  to  the  defendant,  the  next  connecting  road.   When 
this  was  done,  the  duty  and  responsibility  of  the  receiving  carrier 
were  at  an  end.     In  case  of  a  non-delivery  at  the  point  of  distina- 
tion,  or  a  total  loss,  the  liability  is  prima  facie  on  the  receiving 


416  MONTGOMERY,  XTO.,  B.   B.  CO.  V.  CULVER. 

carrier,  and  casts  on  him  the  otvus  of  showing  a  delivery  in  good 
condition  to  the  next  connecting  road.  The  expressions  in  S.  & 
N.  R.  R.  Co.  V.  Wood,  71  Ala.  215  ;  s.  c.,  16  Am.  &  Enff.  R  K 
Cas.  267,  if  otherwise  understood,  are  explained  and  modified  as 
here  stated.  In  case  of  delivery  in  bad  order  by  the  last  carrier, 
the  presamption  against  the  first  carrier  does  not  arise. 

A  different  rule  applies  in  the  case  of  the  discharging  or  deliv- 
ering carrier.     From  the  necessities  of  trade  and  commerce  or  of 
successful  competitiom,  or  from  other  causes,  it  has  become  com- 
mon to  establisn  long  routes  of  transportation  by  successive  and 
connecting  roads.     Under  such  circumstances,  it  would  generaUj 
be  difficult  and  oftentimes  impossible  for  the  owner  to  show  od 
which  road  they  were  injured.     One  of  the  roads  is  certainly  re- 
sponsible ;  and  the  last  carrier  has  the  means  of  showing  the  con- 
dition of  the  goods  when  received  by  him.    The  safety  and  pro- 
tection of  the  commercial  and  travelling  public  require  the  recog- 
nition of  the  presumption,  in  the  absence  of  evidence,  thattlys  goods 
continued  in  the  same  condition  as  when  received  by  the  first  car- 
rier, unless  it  may  be  exceptional  goods  of  a  perishable  nature,  and 
casts  on  the  discharging  carrier,  who  delivers  them  in  a  dama^ 
condition,  the  burden  of  showing  their  condition  when  received  by 
him.     It  has  been  held  in  some  cases  that  no  such  presnmption 
arises,  but  the  rule  we  approve  is  ably  and  elaborately  considered 
and  sustained  in  the  following  cases :  Laughlin  v.  C.  &  N.  R.  R. 
Co.,  28  Wis.  204 ;  Smith  v.  N.  Y.  Cen.  R.  R.  Co.,  43  Barb.  225. 
This  presumption  harmonizes  with  the  spirit,  and  promotes  die 
policy,  of  the  statute  defining  the  duty  and  liability  of  common 
carriers  in  respect  to  the  reception  of  goods  for  transportation,  and 
their  delivery.     Code  of  1876,  §  2139. 

No  case  has  been  cited  to  our  attention,  and  we  have  found  none^ 
which  clearly  and  expressly  determines  the  rules  of  presumption 
in  an  action  against  the  intermediate  carrier.  The  case  of  Lindley  r. 
Railroad  Co.,  88  N.  0.,  svpray  has  been  mentioned  as  sustaining  the 
rule  that  delivery  in  bad  condition  by  the  last  of  successive  lines 
is  jprima-fade  evidence  of  default  in  the  intermediate  line;  bnt 
an  examination  of  the  opinion  shows  that  the  defendant,  the  Ricb- 
mond  &  Danville  R.  R.  Co.,  was  managing  and  operating  the  road 
that  received  the  freight,  with  other  connecting  roads,  under  the 
general  name  of  the  Piedmont  Air-line  R.  R.,  and  was  treated  and 
regarded  as  the  first  or  receiving  carrier.  There  is  no  question  of 
the  liability  of  an  intermediate  carrier  for  a  loss  or  injury  occorring 
on  its  own  road.     Chi.  &  R.  I.  R.  R.  Co.  -w.  Fahey,  52  111.  81. 

Though  the  intermediate  carrier  occupies,  to  some  extent,  rela- 
tions different  from  those  of  the  first  and  last  carriers,  the  princi- 
ples applicable  to  them,  and  to  carriers  in  general,  will  serre  io 
elucidate  the  question  we  are  considering. 

Wlien  goods  are  received  by  a  common  carrier  for  transports- 
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tion,  and  are  lost  or  damaged  while  in  his  custody,  the  presawption 
is  that  it  was  occasioned  by  his  default ;  but  the  owner  pg„j„n,,oN- 
must  ofiEer  some  evidence  tendins:  to  show  a  non-deliv-  ettobucx  of  ». 
ery    or  delivery  in  a  damaged    condition — ^in    other 
words,  some  evidence  of  the  loss  or  injury  while  in  the  custody  of 
the  carrier.    Proof  of  the  mere  reception  of  goods  by  a  carrier,  and 
of  their  condition  when  received,  without  more,  does  not  create  the 
presumption  of  loss  or  damage.     S.  &  N.  Ala.  R.  R.  Co.  v.  Wood, 
16  Am.  &  Eng.  B.  B.  Cas.  267.    We  have  said  that  the  duty 
of  the  intermediate  carrier  is  to  tianspoit  safely  the  goods  to  his 
terminus,  and  deliver  in  the  same  condition  in  which  they  were 
received  to  the  next  connecting  line.     A  delivery,  in  sudi  case,  to 
the  next  connecting  line  is  tantamount  to,  and  must  be  governed 
by  the  same  rules  as,  a  delivery  to  the  consignee,  where  uie  goods 
are  to  be  so  delivered  at  the  terminus  of  the  line  of  the  intermedi- 
ate carrier.     Had  the  contract  of  the  defendant  been  to  transport 
the  baggage  to  Montgomery,  the  terminus  of  the  road,  to  be  tnere 
delivered  to  the  plaintiff,  proof  of  the  reception  of  the  baggage 
in  good  order  by  the  defendant,  and  a  delivery  to  the  plaintiff 
in  apparently  like  order,  though  it  were  subsequently  discovered  it 
had  been  damaged,  would  not,  without  more,  cast  on  defendant  the 
burden  of  showing  it  was  in  good  condition  when  delivered.     The 
plaintiff  must  introduce  some  evidence  of  the  damaged  condition 
of  the  goods  at  the  time  of  delivery.     On  like  principles,  when  the 
baggage  was  delivered  'by  the  defendant  to,  and  received  by,  the 
next  connecting  road,  proof  that  it  was  in  a  damaged  condition 
when  delivered  by  the  last  earner  does  not  operate,  in  the  absence 
of  other  evidence,  to  cast  on  the  intermediate  carrier  the  (mu8  of 
showing  that  it  was  in  good  condition  when  delivered  to  the  next 
connecting  road. 

We  have  shown  that  when  goods  are  received  in  good  condition 
by  the  first  carrier,  to  be  transported  by^  successive  and  connectine 
hnes,  the  presumption  is  they  continue  in  the  same  condition  untu 
the  contrary  is  made  to  appear.  This  presumption  is  indulged  to 
place  a  prtma^faoie  liability  on  the  carrier  who  delivers  the  goods 
m  bad  order,  and  who  knows  their  condition  when  received.  To 
hold  that  a  delivery  in  bad  order  by  the  last  carrier  raises  also  the 
presumption  of  default  in  the  intermediate  carrier  will  present 
the  anomaly  of  two  inconsistent  le^al  presumptions — ^that  the  same 
damage  was  occasioned  by  the  default  of  the  last  carrier  and  the 
intermediate  carrier,  while  the  goods  were  in  their  respective  cus- 
todj,  at  different  times. 

Were  there  no  evidence  of  a  delivery  to  the  next  connecting 
road  by  the  defendant,  who  had  received  the  baggage,  or  evidence 
tbat  it  was  in  bad  order  when  delivered,  the  on/its  would  be  on  the 
defendant  to  show  that  the  loss  or  injury  was  occasioned  by  some 
caoae  which  exempted  from  liability.  !But  it  appearing  from  the 
8d  A.  A  S.  R  Cas.— d7 
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evidence  that  the  trunk  was  delivered  by  the  last  carrier  to  the 
plaintiff,  thereby  makuig  manifest  a  delivery  by  the  defendant  to 
sach  carrier,  if  the  plaintiff  would  hold  the  defendant  liable  for 
the  damage,  he  must  offer  some  evidence  showing  the  condition  of 
the  trunk  at  the  time  of  delivery  by  the  defendant. 

A  presumption  should  be  the  natural,  usual,  and  probable  ?nfer. 
ence  from  the  facts  proved.  A  duty  having  been  performed,  the 
presumption  of  deficient  performance  will  not  arise  from  a  subse- 
quent event,  no  direct  relation  or  connection  between  such  event 
and  the  act  of  performance  being  shown. 

It  may  be  said  that  this  rule  will  operate  to  force  the  owner  to 
successive  suits  against  the  different  carriers.  Any  rule  of  pre- 
sumption may  have  the  same  effect.  If  the  instruction  of  the 
circuit  court  were  sustained,  and  the  defendant  should  show  the 
baggage  was  in  good  condition  when  delivered,  the  plaintiff  would 
be  driven  to  a  suit  against  the  last  carrier.  No  miles  can  be 
adopted  which  would  avoid  such  effect,  other  than  to  hold  each 
carrier  responsible  for  the  damage,  without  respect  to  the  line  on 
which  it  occurred,  which  would  violate  well- settled  principles  of 
law.  The  formation  of  long  routes  of  transportation  ty  successive 
roads  is  in  the  interest  of  cheaper  transportation,  and  rapid  transit; 
and  if  shippers  adopt  this  mode  of  shipment,  tliey  accept  its  diffi- 
culties with  its  benefits.  We  have  endeavored  to  formulate  the 
rule  applicable  to  each  carrier,  which  best  accords  with  established 
legal  principles.     Darling  v.  B.  &  W.  R.  K.  Co.,  11  Allen,  295. 

Keversed  and  remanded. 

Proof  as  to  Where  Loss  of  Baggages  Occurred. — See  note  to  Knight  «. 
Providence  &  Worcester  R,  R.  Co.,  9  Am.  &  £ng.  R.  R.  Oas.  94.  B^  also 
Isaacson  «.  New  York  Central  &  Hudson  River  R.  R.  Co.,  16  Am.  &  Eng. 
R.  R.  Cas.  188,  and  note. 


Louisville  aud  Nashville  B.  B.  Oo. 

V. 

8faldiko. 

(Adwince  Ooie,  Kentucky.    September  80,  1886.) 

A  railroad  receiving  freight  from  a  vendor  consigned  to  the  vendee  is  the 
agent  of  the  latter  and  liable  to  him  only  for  its  safe  delivery.  The  vendor 
having  no  further  authority  over  it  except  the  right  of  stoppage  in  trcmsitUy 
it  cannot  be  attached  for  his  debt. 

The  levy  of  an  attachment  upon  goods  in  the  hands  of  a  railroad  for 
transportation  by  tacking  a  copy  of  the  order  of  attachment  upon  the  goods, 
and  notifying  an  agent  of  the  road  thereof,  is  insufficient. 

Appeal  from  Marion  Circuit  Coort. 
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BiCHABDB,  J. — ^It  has  been  held  that  an  appellate  conrt  cannot 
undertake  to  revise  a  judgment  where  none  of  the  pleadings  have 
been  copied  into  the  transcript,  because  it  was  impossible  to  deter- 
mine wnat  were  the  issnes  npon  which  the  judgment  had  been 
rendered.  It  has  also  been  decided  that  a  reversal  could  not  be 
had  where  the  schedule  called  for  an  amended  petition,  which  re- 
ferred to  the  original  as  part  thereof,  and  the  original  had  not 
been  copied  into  the  transcript,  since  it  must  be  inferred  that  the 
judgment  was  authorized  by  the  omitted  pleading. 

But  it  is  manifest  that  the  record  now  oef ore  us  presents  a  com- 
plete issue  between  the  appellant  and  appellee.  It  Spalding  had 
any  cause  of  action  against  the  company,  it  was  for  the  recoveiy  of 
damages  for  removing  property  upon  which  he  had  a  lien  to  secure 
his  judgment  against  Mooney  &  Givens.    The  com-  faotl 

pany  had  no  interest  in  the  proceedings  bv  which  he  reduced  his 
claim  against  Mooney  &  Givens  to  judgment,  and  the  issue 
therein  was  in  no  manner  involved  in  the  action  against  the  cor- 
poration. Had  the  appellant  caused  them  to  be  copied  into  this 
transcript,  the  cost  thereof  could  have  been  taxed  against  it,  not- 
withstanding a  reversal. 

The  plainti£E  alleges  that  he  had  a  general  attachment  against 
Mooney  &  Givens,  which  was  levied  on  two  car-loads  of  tan-bark, 
as  their  property,  in  the  cars  and  standing  on  the  track  of  the  rail- 
road ;  ^^  tnat  the  officers  and  agents  of  said  company  were  informed 
of  the  levy  of  said  attachment  on  said  two  car-loads  of  tan-bark, 
and  with  such  knowledge  and  without  the  knowledge  or  consent 
of  plaintiff  or  said  sheriff,  said  railroad  company,  by  its  officera 
and  agents,  did  unlawfully,  wrongf ullv,  and  without  right  ship 
said  two  car-loads  Of  bark  to  Louisville,  and  the  same  were  dis- 

Eosed  of  by  said  company,  and  the  plaintiff  was  deprived  of  the 
enefit  of  said  bark  or  its  proceeds.  .  .  .  The  Louisville  and 
Nashville  B.  R.  Co.  is  responsible  for  the  value  of  said  bark  to 
plaintiff  to  the  extent  of  his  judgment  and  costs." 

To  this  the  company  answered,  denying  that  there  had  been  any 
levy,  denying  that  the  property  belonged  to  Mooney  &  Givens, 
and  alleging  said  firm  had  delivered  the  bark  to  it,  a  common  car- 
rier, to  be  hauled  to  Louisville  and  there  delivered  to  the  assignees, 
which  had  been  done. 

If  it  be  conceded  that  this  property  was  subject  to  the  levy, 
there  were  only  two  ways  in  whicn  it  could  be  reached.  The 
sheriff  must  either  have  taken  it  into  his  custody,  or  he  must  have 
delivered  a  copy  of  the  order  of  attachment,  with  a  notice  specify- 
ing the  property  to  the  officer  or  agent  of  the  corporation  KoncB  or  AT- 
upon  whom  a  summons  could  have  been  served,  and  '^^m™"- 
summoning  the  company  to  answer  as  a  garnishee.  Neither  of 
these  courses  was  adopted  in  the  case  at  bar.  A  corporation,  be- 
ing an  inanimate  creation  of  a  statute,  can  only  be  impressed  with 
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notice  in  the  manner  prescribed  by  law.  Tacking  a  copy  of  an 
order  of  attachment  on  the  bark  in  a  car  standing  off  on  a  switch, 
and  telling  a  local  agent  it  had  been  levied  on,  were  acts  void  for 
all  purposes,  since  they  find  no  recognition  in  the  statutes  pro?id- 
ing  for  the  levy  of  sncn  writs. 

%nt,  beyond  all  this,  it  is  established  by  uncontested  proof  that 
before  Mooney  &  Givens  commenced  to  ship  the  bark  they  had 
entered  into  a  contract  with  parties  in  Louisville,  by  which  the 
firm  were  to  be  furnished  witn  supplies,  and  in  return  were  to 
ship  300  cords  of  tan-bark  to  be  paid  for  at  $12  per  cord ;  that  the 
supplies  had  been  furnished  by  the  Louisville  parties,  and  die  bark 
in  question  shipped  to  them  under  the  contract^  which  entitle  the 
consignees  to  repay  themselves  out  of  the  proceeds. 

Where  a  railroao  receives  freight  from  a  vendor  consigned  to  his 
bailwat  oom-  vendee,  it  at  once  becomes  the  agent  of  the  vendee, 
▼nnu  ^  and  is  answerable  alone  to  the  latter  for  its  safedelirerj 
at  its  destination.  The  vendor  has  no  longer  any  authority  over 
it,  except  in  cases  where  the  ri^ht  of  stoppage  in  transit  exists. 
But  ikiB  right  can  only  arise  wliere  the  property  has  been  pur- 
chased by  a  oankrupt  or  insolvent,  and  rests  not  upon  the  idea 
that  the  title  is  still  in  the  vendor,  but  upon  the  equitable  doctrine 
that  he  has  a  lien  upon  the  property  for  the  purchase  price  until  it 
has  been  delivered  oy  the  carrier. 

As  to  whether  there  is  anything  that  can  be  reached  by  a  credi- 
tor of  the  consignee  by  attachment  served  on  the  carrier  in  cases 
where  the  right  of  stoppage  in  transit  exists,  we  need  not  inquire, 
since  the  facts  are  not  such  as  would  authorize  the  exercise  of  the 
right  in  the  case  before  us. 

It  follows,  therefore,  that  the  principal  debtors  had  neither  title 
to  nor  authority  over  the  tan-bark  at  the  time  the  attachment 
issued.  It  had  been  sold  to  the  consignees,  and  delivered  to  their 
agent,  in  whose  hands  it  could  not  be  attadied  for  the  debt  of  Ae 
vendors.  The  creditor's  only  remedy  was  to  follow  the  proceeds 
into  the  hands  of  the  purchasers,  if  the  property  had  not  been  f  nil  v 
paid  for. 

Judgment  reversed,  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 
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Houston  and  Texas  Oentral  B.  R  Oo. 

V, 

Smith. 

(68  Texoiy  822.) 

By  articles  2226  and  2227  Revised  Statutes,  a  duty  is  imposed  on  rail- 
way companies  to  furnish  sufficient  transportation  to  carry  all  property 
offered;  though  when  the  carrier,  from  an  unexpected  and  unprecedented 
press  of  business,  is  unable  to  do  so,  this,  in  general,  will  furnish  a  legal 
excuse  for  refusing  to  accept  freight. 

Railway  companies  derive  their  charter  rights  from  the  State,  and  owe  an 
equal  duty  to  every  citizen,  and  they  cannot  exercise  their  charter  rights  in 
such  manner  as  to  benefit  one  individual  town  or  community,  to  the  detri- 
ment of  another. 

Railway  companies  must  take  and  transport  pro^ierty  in  the  order  in 
which  it  is  offered,  and  they  cannot  exercise  partiality  in  accepting  the 
property  tendered  by  some  and  rejecting  that  offered  by  other  persons.  If 
this  rule  is  violated  the  company  is  liabfo  for  all  damages  resulting  there- 
from. 

When  the  company  wrongfully  refuses  to  take  produce  offered  for  ship- 
ment, it  is  the  duty  of  the  owner  to  take  care  of  and  protect  his  property 
while  delayed,  and  for  the  expense  thus  incurred  the  company  is  liaole.  It 
is  also  liable  for  the  loss  occasioned  hj  delay  in  getting  the  produce  to  its 
market  place  of  destination,  to  be  estimated  by  ascertaining  its  price  there 
when  it  should  have  arrived  had  it  been  taken  when  offered,  and  its  price  at 
the  time  when  it  did  arrive. 

Appeal  from  Limestona  Tried  below  before  the  Hon.  L.  D. 
Bradley. 

August  14, 1883,  appellees  brought  this  suit  to  recover  damages 
for  the  failure  and  reiosal  of  appellant  to  transport  cotton  as  it 
was  tendered,  etc.  The  amount  of  damages  claimed  aggregated 
$21,112.68.  The  following  is  the  statement  of  the  case  oy  appel- 
lees' connsel,  which  is  sufficiently  accurate,  and  is  the  statement 
made  by  the  commission  of  appeals  to  the  supreme  court : 

The  appellees,  in  the  years  1880  and  1881,  were  engaged  in  the 
parchase  of  cotton  at  tne  town  of  Mezia,  in  Limestone  connty, 
Texas,  on  the  line  of  appellant's  road,  during  the  cotton  season, 
beginuinff  Augnst  14,  1880,  and  ending  March  1,  1881.  They 
bought  daring  this  time  nineteen  hundred  and  fifty-ei^ht  bales 
of  cotton,  three  hnndred  and  eleven  of  which  were  sold  by  appel- 
lees at  the  town  of  Mexia,  at  a  loss  of  $5  per  bale.  Appellees  cot- 
ton was  tendered  daily  for  shipment,  they  offering  to  pay  the  freight 
in  advance,  which  was  declined  by  the  a^ent,  and  the  agent  of  ap- 
pellant refused  to  receive  the  cotton  itself.  The  agent  never  ac- 
cepted freight  on  cotton  in  advance  at  Mexia  from  any  one. 
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The  appellant  having  failed  to  receive  appellees'  cotton  when 
tendereo,  a  large  part  of  it  was  damaged  bv  being  pnt  upon  the 
ground  in  pens  near  the  depot  in  Mexia.  The  appellant,  in  order 
to  monopolize  the  carrying  trade,  gave  preference  to  all  cotton 
coming  from  territory  that  could  with  equal  or  greater  facility 
ship  over  the  International  Railroad,  and  inclosed  its  platform  or 
shipping  wharf,  and  for  a  considerable  period  of  time  during  the 
cotton  season  in  1880  and  1881  excluded  from  its  platform  all 
cotton  bought  in  Mexia.  Appellees'  cotton  was  not  shipped  by 
appellant  in  the  order  in  whicn  it  was  presented,  and  an  unreason- 
aole  preference  was  given  to  cotton  coming  from  competing  points ; 
appellees'  cotton  was  left  upon  the  ground  in  pens  designated  by 
the  agent  of  appellant,  and  was  damaged  by  its  exposure  to  weather, 
and  appellees  suffered  other  damaires  in  consequence  of  the  delay 
in  shipment.  ^  ^  ^ 

Damages  were  claimed  : 

1.  For  the  sum  of  $1839.82,  which  represented  the  amount  of 
interest  paid  by  appellees  upon  money  invested  in  cotton  which 
appellant  refused  to  accept,  and  thereby  delayed  the  sale  of  said 
cotton,  and  said  amount  was  the  interest  paid  by  them  over  and 
above  the  amount  they  would  have  had  to  pay  nad  the  appellant 
shipped  their  cotton  promptly  when  delivered. 

2.  For  the  sum  of  $82  insurance,  paid  by  appellees  on  cotton 
which  appellant  refused  to  accept,  and  being  an  amount  in  excess 
of  what  they  would  have  had  to  pay  if  the  cotton  had  been  ac- 
cepted and  transported  promptly  wnen  tendei'ed,  an  itemized  state- 
ment of  said  amount  being  set  forth  in  exhibit  '*  C." 

3.  For  $9790,  which  was  for  the  actual  damage  done  to  the  cot- 
ton by  its  exposure  to  bad  weather  for  a  considerable  time  and  its 
consequent  deterioration  in  ^rade  and  quality,  said  exposure  beine 
the  direct  result  of  appellanrs  failure  to  receive  and  transport  said 
cotton  in  the  order  m  which  it  was  presented,  and  within  a  rea- 
sonable time  after  its  tender. 

4.  For  $651.56,  which  was  the  difference  in  price  of  the  muddy, 
damaged,  and  half -rotted  cotton  on  the  outside  of  the  bales,  and  the 
market  value  of  a  similar  amount  uninjured  by  rain  and  mud,  such 
cotton  being  denominated  ^^  pickings"  in  commercial  circles.  An 
itemized  statement  of  this  element  of  damage  was  set  forth  in  ex- 
hibit "  D." 

5.  They  sued  for  $8235,  which  represented  the  amount  of  loss 
on  one  thousand  six  hundred  and  forty-seven  bales  sold  by  appel- 
lees on  a  declining  market,  and  was  the  difference  between  the 
value  of  cotton  of  like  grade  and  quality  in  Gklveston,  Houston, 
and  New  Orleans  (the  markets  to  which  appellees  desired  to  have 
it  shipped),  in  the  proportions  shown  by  exnibit  B,  at  the  time  at 
which  it  was  tendered  for  shipment  and  its  value  in  those  mar- 
kets when  actually  shipped  ana  received. 
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6.  They  sued  for  $1014,  which  represented  the  depreciation  in 
yalae  of  three  hundred  and  thirty-eight  bales  of  cotton  shipped  by 
appellees  to  New  York  by  the  aavice  of  appellant.  This  item  was 
set  forth  in  exhibit  "E." 

The  appellees  alleged  that  sundry  persons  from  Freestone  county 
brought  tneir  cotton  to  Mexia,  and  that  appellant  received  their 
cotton  and  shipped  the  same  promptly,  to  the  exclusion  of  appellees' 
cotton,  which  was  being  tendered  to  appellant  all  the  time,  and 
that  their  cotton  was  shipped  out  of  the  order  in  which  it  was  pre- 
sented^ 

Appellant  answered  by  general  and  special  exceptions  (which 
were  overruled),  and  also  by  general  denial,  and  special  pleas  not 
necessary  to  be  noticed. 

A  jury  was  waived  and  the  cause  was  tried  by  the  court.  Judg- 
ment was  rendered  against  appellant  for  $65f 2.16.  The  several 
items  of  damage  allowed  by  the  court,  which,  taken  together,  aggre- 
gated the  amount  of  the  judgment,  were : 

1.  Two  thousand  six  hundred  and  seventy-five  dollars  actual 
damages,  by  exposure  to  bad  weather,  of  five  hundred  and  thirty- 
five  bales  of  cotton. 

2.  Loss  on  pickings,.  $651.56. 

3.  Loss  by  decline  in  value  of  five  hundred  and  thirty-five  bales 
of  cotton,  $1690.60. 

4.  Loss  on  three  hundred  and  eleven  bales  of  cotton,  of  the 
sum  of  $1555. 

Oeo.  Goldthwcdte  for  appellant. 
Z.  J,  Fa/rrwr  for  appellees. 

Watis,  J.  C. — This  is  an  action  against  the  railroad  company 
to  recover  damages  for  ref usine  to  accept  and  transport  cotton  to 
market  in  the  order  it  was  tendered. 

As  authority  for  the  proceeding,  article  279  Revised  Statutes  is 
cited  by  appellees,  which  in  e£^ct  provides  that  the  facts. 

carrier  shall  receive  and  transport  property  tendered,  on  the  trip 
or  yoyage  then  pending,  provided  that  tne  vehicle  or  vessel  has 
capacity  safely  to  carry  the  same.  And  a  refusal  upon  the 
part  of  the  carrier,  unoer  such  circumstances,  to  take  and  trans- 
port properiT  as  stated  in  the  order  presented  renders  the  car- 
rier Babie  K>r  the  damages  sustained  thereby  to  the  injured 
farty,  and  also  to  a  penalty  of  from  five  to  five  hundred  dollars, 
'rom  which  it  will  be  observed  that  this  article  only  applies  to  the 
trip  or  voyage  then  pending.  And  if  it  is  made  to  appear  that 
the  vehicle,  vessel,  or  other  means  used  by  the  carrier  for  that  pur- 
pose did  not  have  the  capacity  to  transport  safely  the  property 
tendered,  that  would  be  a  sufficient  answer  to  the  suit  to  recover 
either  the  damages  or  penalty. 


424    HOUSTON  AND  TEXAS  CENTRAL   K.   R.  CO.  V.  SMITH. 

In  caseB  where  the  carrier  has  received  the  property  tendered 
for  transportation,  then  it  is  the  duty  of  the  carrier  to 

0irrr  ▲•  TO  p*>-    -  -*-  '  _v_-_- 


cxDKKCK  HI  womr  forwurd  thc  property  in  the  order  in  which  it  was  le- 
WAKDL10.  ceived,  and  without  giving  the  preference  to  one  over 

another.  And  a  failure  to  discharge  that  duty  subjects  the  carrier 
to  a  suit  for  all  damages  occasioned  or  in  any  wise  resulting  from 
the  delay.    K.  S.,  art.  283 ;  Gen'l  Iawb,  1883,  p.  69,  sec.  8. 

This  case,  however,  does  not  come  within  the  operation  of  that 
rule,  for  here  the  carrier  refused  to  receive  the  cotton  when  it  was 
tendered,  and  gave  as  a  i*eason  therefor  that  there  was  a  want  of 
capacity  in  the  means  of  transportation  to  remove  the  cotton  as  it 
was  presented  at  that  station. 

By  art.  4226  Revised  Statutes,  it  is  provided  that  "every  such 
corporation  shall  start  and  run  their  cars  for  the  transportation  of 
passengers  and  property  at  re^lar  times,  to  be  fixed  by  public 
notice,  and  shall  furnish  sufficient  accommodations  for  the  trans- 
portation of  all  such  passengers  and  property  as  shall,  within  a 
reasonable  time  pi-evious  thereto,  offer  or  be  offered  for  transporta- 
tion at  the  place  of  starting,  and  the  junction  of  other  railroads, 
and  at  sidings  and  stopping-places  established  for  receiving  and 
discharging  way  passengers  and  freights,  and  shall  take,  transport, 
and  discharge  such  passengers  and  property  at,  from,  and  to  such 
places  on  the  due  payment  of  the  tolls,  freight,  or  fare  legally  au- 
thorized therefor." 

And  article  4227  provides  that  ^'  in  case  of  refusal  by  such  cor- 
pomtion  or  their  agents  so  to  take  and  transport  any  passenger  or 
property,  or  to  deliver  the  same,  or  either  ot  them,  at  the  r^nlar 
or  appointed  time,  such  corporation  shall  pay  to  the  party  ag- 
grieved all  damages  which  shall  be  sustained  thereby,  with  costs  of 
suit." 

A  general  duty  is  here  imposed  upon  the  railroad  company  to 
furnish  sufficient  accommodations  for  the  transportation  of  all 
DuTTTomAiw.  property  that  may  be  offered.  This  is,  however,  but 
**°"^-  declaratory  of  the  common-law  liability  of  cairiers. 

Aside  from  these  statutory  provisions,  it  would  be  the  duty  of  the 
carrier  to  provide  all  necessary  facilities  and  means  for  transporting 
such  property  as  might  be  offered,  at  least  to  the  extent  that  would 
ordinarily  be  expected  to  seek  tmnsportation  by  the  particular  line. 
When  an  unexpected  and  unprecedented  press  of  business  occurs, 
the  carrier  is  generally  excusable  for  refusing  to  accept  the  prop 
erty  for  transportation.  Hutchinson  on  Carriers,  section  292,  and 
authorities  cited. 

But  it  would  seem  that  the  legislative  intent,  as  expressed  in  the 
above-quoted  article  and  other  provisions  of  the  Revised  Statutes, 
would  require  of  the  railroad  company  to  accept  in  good  faith,  and 
ship  in  the  order  in  which  it  is  tenaered,  all  property  for  trans- 
portation.    Not,  however,  that  the  company  must  accept  at  the 
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time  the  offer  is  made,  whether  it  has  the  capacity  to  then  trans- 
port the  property  or  not.  But  if,  by  unprecedented  and  unex- 
pected press  of  business,  the  company  has  already  received  more 
property  than  it  can  then  transport,  and  the  warehouses  at  the 
point  are  full  and  the  company  has  no  present  means  of  taking 
care  of  the  property  offered,  then  it  woula  be  unreasonable  to  hola 
that  under  such  conditions  the  company  must  accept  the  pro()erty 
when  offered,  or  else  incur  the  liability  prescribed  by  the  statute. 

The  leading  idea,  and  the  one  that  seems  most  prominent  in  our 
le^slation  upon  the  subject  under  under  consideration,  is  that  of 
equality.  Eailroads  are  declared  public  hiirhways,  and  bquautt  n 
railroad  companies  common  carriers,  by  the  constitu-  nm. 
tion.  It  is  also  declared  by  the  constitution  that  the  legislature 
shall  pass  laws  to  correct  abuses  and  prevent  unjust  discrimmations, 
etc     Art.  X.,  sec.  2,  Constitution. 

These  railroad  companies  derive  their  chartered  rights  from  the 
State ;  and  they  owe  an  equal  duty  to  each  citizen.  Having  se- 
cured from  the  State  extraordinary  rights  and  privileges,  they 
oa^fat  not  to  be  permitted  to  exercise  them  in  sucn  manner  as  to 
benefit  one  individual,  town,  or  community  to  the  detriment  of 
another.  In  the  exercise  of  the  daties  which  relate  to  the  public, 
these  companies  must,  upon  general  principles,  deal  alike  with  all 
customers. 

Generally  they  are  required  to  furnish  themselves  with  sufficient 
facilities  to  transport  promptly  all  property  which  may  be  tendered 
at  reasonable  times.  And  tne  statute  is  imperative ;  they  must  take 
and  transport  the  property  in  the  order  in  which  it  is  offered.^ 
And  having  the  means  to  transport  all  the  property  which  mav  be 
offered,  they  are  not  permitted  to  select,  upon  the  grounds  oi  fa- 
voritism or  otherwise,  from  among  those  who  may  apply,  some, 
and  reject  others. 

It  has  been  seen  that  if,  on  account  of  an  unprecedented  and 
unexpected  press  of  business,  the  company  may,  for  the 
want  of  sufficient  facilities,  be  unable  to  transport  all 
the  property  offered  at  the  time,  this  may  constitute  a  suffi- 
cient excuse  for  failing  to  accept  and  transport  the  property  at  the 
time  it  is  offered.  But  the  company  will  not  be  allowed  to  take 
advantage  of  such  a  condition,  so  as  to  extend  advantages  to  one 
customer  to  the  injury  of  another.  It  must,  under  Bucii  circum- 
stances, as  at  aU  otner  times  in  dealing  with  the  public,  act  upon 
the  rule  of  equality.  To  permit  the  company  to  take  advantage 
of  a  press  of  business  to  deal  out  favors  to  certain  customers,  to  the 
detriment  of  others,  might  result  in  perpetuating  that  condition 
upon  the  line.  For  instance,  suppose  the  property  offered  for 
transportation  by  other  customers  was  more  than  could  be  trans^ 
ported  promptly  by  the  particular  line,  that  would  not  authorize 
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the  company  to  refuse  to  take  and  transport,  in  the  order  tendered, 
the  property  of  others,  as  soon  as  this  conld  be  reasonably  dona 

In  this  case  it  appears  that  while  the  company  declined  to  take 
and  transport  the  cotton  of  appellees  as  offered,  during  the 
same  period  it  did  take  and  transport  cotton  for  others  as  it  was 
tendered.  That  in  this  way,  while  the  cotton  of  other  parties  was 
taken  and  promptly  transported  to  market,  that  of  appellees,  al- 
though at  all  times  ready  for  shipment,  was  nnreasonaoly  delayed, 
to  their  damage. 

Such  favoritism  and  discrimination  is  prohibited  by  the  statute, 
and  the  company  is  certainly  liable  to  appellees  for  all  damages 
sustained  thereby. 

Then  the  question  recurs  as  to  what  rule  shall  apply  in  the 
measurement  of  such  damages.  The  spirit  and  intent  of  the  statr 
MxACDu  or  ute  is  to  furnish  compensation  for  the  injury.  One  of 
DAMAon.  ijIjq  items  of  damage  allowed  by  the  court  below  is 
$2675  actual  damages  sustained  by  reason  of  the  exposure  of  five 
hundred  and  thirty-five  bales  of  the  cotton  to  wet  weather.  It  is 
not  claimed  that  this  injury  occurred  while  the  cotton  was  in  the 
custody  of  the  company,  but  that  when  the  company  declined  to 
take  it,  appellees,  having  no  warehouse  or  other  secure  place,  put 
the  cotton  in  open  pens,  where  it  was  exposed  to  the  weather  and 
was  injured. 

Kow,  admitting  that  the  company  was  at  fault  in  refusing  to 
take  and  transport  the  cotton  when  tendered,  that  did  not  autoor- 
ize  appellees  to  abandon  the  property  and  expect  others  to  take 
care  of  it  for  them.  Until  it  passed  from  their  possession,  the 
duty  devolved  upon  them  to  take  care  of  and  preserve  their  prop- 
erty, and  iniury  resulting  from  a  failure  to  do  this  wiU  be  charge- 
able to  appellees,  and  not  the  company. 

Where  the  company  wrongfully  refuses  to  take  and  transport 
propertv  when  it  is  offered,  the  partv  must  take  care  of  and  pre- 
serve the  property  while  it  is  thus  aelayed.  But  he  will  be  en* 
titled  to  recover  of  the  company  the  reasonable  expenses  incorred 
in  this  respect.  However,  there  is  no  proposition  better  estab- 
lished than  that  no  one  can  recover  damages  occasioned  by  his  own 
neglect.  Here  the  damage  to  the  cotton  is  shown  to  have  been 
occasioned  by  the  negligence  of  the  appellees,  and  was  therefore 
improperly  aWarded  i^^nBt  the  companK 

Ana  the  same  is  trne  in  respect  to  the  item  of  $651.56,  loss  on 
pickings.  This  injury  is  shown  to  have  resulted  by  reason  of  the 
negligence  of  appellees  in  exposing  the  cotton  to  the  weather. 

The  court  also  allowed  appellees,  as  an  item  of  damage,  $1555 
as  a  loss  on  sale  of  three  hundred  and  eleven  bales  of  cotton  at 
Mexia.  It  appears  that  this  cotton  was  sold  because  the  company 
failed  to  take  and  transport  it  to  market ;  and  that,  owing  to  the 
delay,  there  was  a  loss  occasioned  to  appellees  of  $5  per l)ale  by 
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reason  of  a  decline  in  cotton.  In  a  case  where,  by  the  wronfffnl 
act  of  ihe  company,  the  cotton  is  not  shipped  as  offered,  and  is 
thereby  delayed  in  getting  to  market,  the  measure  of  damages 
wonld  ordinarily  be  the  difference  between  the  market  value  of 
that  grade  of  cotton,  at  the  time  when  it  should  have  arrived  in 
market,  and  the  market  value  of  the  same  grade  of  cotton  at  the 
time  that  it  did  arrive. 

Therefore,  it  seems  that  the  $1555  was  a  proper  item  of  dam- 
ages to  be  awarded  in  this  case.  For,  by  reason  oi  the  delay  caused 
by  .  the  wrongful  act  of  the  company,  there  has  been,  without 
their  fault,  an  actual  loss  of  $1555  occasioned  to  appellees  upon 
that  lot  of  cotton.    That,  then,  is  simply  compensation. 

Another  item  of  damage  allowed  to  appellees  is  $1690.60  losa 
on  five  hundred  and  thirty-five  bales  of  cotton,  occasioned  by  the 
decline  in  the  market  value  of  the  same.  It  appears  that,  during 
the  time  this  cotton  was  delayed  by  the  wrongful  act  of  the  com- 
pany, there  was  a  decline  in  the  market,  so  that  appellees  incurred 
an  actual  loss  of  the  amount  named  in  the  sale  of  tne  five  hundred 
and  thirty-five  bales.  This  item  was  properly  awarded  to  appellees 
by  the  court  below.  In  addition  to  the  rule  for  the  measure  of 
damages  announced  above,  the  appellees  would  have  been  entitled 
to  their  reasonable  expenses  in  taking  care  of  and  preserving  from 
damage  the  delayed  cotton,  but  the  amount  thus  incurred  is  not 
shown. 

Our  conclusion  is  that  the  judgment  of  the  court  below  ought 
to  be  reversed,  and  that  the  supreme  court  ought  now  to  render 
such  judgment  as  should  have  been  rendered  by  the  court  below, 
viz.,  that  appellees,  J.  L.  <fe  L.  P.  Smith,  have  and  recover  of 
and  from  the  appellant,  the  Houston  &  Texas  Central  B.  B. 
Co.,  the  sum  of  $3245.60,  with  interest  thereon  at  eight  per 
cent  per  annum  from  the  date  of  the  judgment  below,  to  wit, 
October  3, 1883,  and  all  the  costs  incurred  in  the  court  below  ; 
and  that  appellant  have  and  recover  of  appellees  the  costs  incurred 
in  this  court. 

Seyersed  and  rendered. 

Liability  of  a  Railroad  for  Delay  in  Transportation  of  Goods  caused  by  an. 
Unusual  Press  of  Freights — It  is  conceded  that  a  railroad  company  is  not 
liable  for  delay  in  transportation  of  Roods  caused  by  a  sudden  and  unexpect- 
ed press  of  freight  not  known  to  tne  railroad  company  at  the  time  it  re- 
ceived tbe  goods  for  carriage.  Bat  where  there  is  a  blockade  of  freight 
well  known  to  the  railroad  at  the  time  it  receives  the  goods  for  transporta- 
tion,  there  is  some  doubt  whether  the  railroad  company  is  liable  for  a  delay 
in  case  it  receives  the  goods  without  notifying  the  shipper  of  the  blockade. 
Some  cases  hold  that  the  railroad  company  must  give  notice  to  shippers  of 
facts  within  its  knowled|^e  likely  to  cause  aelay,  and,  in  case  of  failure  so  to 
do,  assumes  the  responsibility  of  transporting  the  goods  within  the  usual 
time.  This  was  held  In  Halliwell  e.  Grand  Trunk  R.  R.  Co.,  10  Biss. 
(U.  8.  C.  Ct.)  170.  In  Faulkner  e.  South  Pacific  R  R.  Co.,  it  was  held  that 
unusual  pressure  of  business  will  justify  a  railroad  company  in  refusing  tO' 
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accept  f rei^t,  bat  not  in  delaying  promptly  to  forward  freight  received  for 
carriage.    Faulkner  v.  Sonth  Pacific  R.  R  Co.,  51  Mo.   8ll.     See  niiDois 
Central  R  R  Co.  «.  Cobb,  64  111.  128,  140.     But  the  weight  of  autborit? 
fleema  to  favor  the  view  that  the  railroad  company  ia  under  no  duty  to  tik 
shipper  to  inform  him  at  the  time  of  shipment  of  a  blockade  that  may 
cause  delay  in  tranaportation.    According  to  this  view  Uie  only  duty  the 
company  is  under  is  to  transport  the  ffoods  with  such  despatch  as  is  reasona- 
ble ;  all  the  facts  of  the  case,  including  the  fact  of  the  freight  blockade, 
being  considered.    Thus,  in  Wilbert  v.  New  York  &  Erie  R  R  Co.,  it  was 
held  that  where,  during  the  month  of  January,  there  was  a  great  pre^  of 
freight,  which  the  defendant  did  his  beat  to  accommodate  by   mnning 
freight  trains  as  frequently  as  possible,  and  plaintifTs  goods,  shipped  Janu- 
ary 18th,  were  delayed  in  consequence  of  the  press  of  freight,  defendant 
was  not  liable,  notwithstanding  a  statute  requiring  railroad  companies  to 
furnish   sufficient  acconunodation  for  the  transportation  of  all  propertr 
offered  for  transportation.    Wilbert  «.  New  York  &  Erie  R  R   Co.,  13 
N.  T.  245  ;  s.  c  below,  see  19  Barb  86.    In  Peet  «.  Chicago  &  Noith- 
westem  R  R  Co.,  20  Wise.  594,  the  court  below  instructed  the  jury  that 
''press  of  freight  will  not  excuse  failure  to  carry  in  ordinary  time  in  cases 
where  such  press  was  known  to  the  company  when  they  received  the  freight, 
and  had  existed  a  long  time  when  the  soods  were  received,  unless  they 
notified  the  shipper  of  the  necessity  of  delay.'*    This  charge  waa  held,  on 
appeal,  to  be  erroneous.    The  court  say  :  ''  We  are  also  of  opmion  that  there 
is  no  rule  of  law  requiring  the  notice  mentioned  in  the  third  instruction. 
We  have  seen  that  the  general  rule  is  that  the  common  carrier  ia  to  trans- 
port and  deliver  the  goods  within  a  reasonable  time ;  and  what  is  a  reasona- 
ble time  is  to  be  determined  by  all  the  circumstanoea  of  each  paiticalar 
case.    If  the  shipper  haa  not  all  the  information  he  desires  as  to  the  cucom- 
stances  or  causes  which  will  expedite  or  delay  the  delivery  of  the  goods,  it 
would  be  more  reasonable  that  he  should  make  inquiry  than  to  impose 
on  the  company  or  its  agents  the  duty  of  givinff  unasked  a  statement  of 
such  circumstances.''     Peet  o.  Chicago  &  NorUiwestem    R  R  Co.,  90 
Wise.  594. 
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Blanton  et  al. 

(68  Tesau,  1090 

Consignees  of  cotton  required  the  facts  connected  with  the  condition  in 
which  cotton  was  receivea,  with  the  extent  of  damage  thereto,  if  any,  and 
•other  details  connected  with  its  receipt,  to  be  zedu<^  to  writing  by  theb 
yard  clerk  and  returned  into  their  office,  where  they  were  copied  m  a  book 
for  permanent  preservation  and  reference.  In  a  suit  against  a  carrier  for 
damages  alleged  to  have  been  sustained  in  injury  to  cotton  delivered  to  the 
carrier  to  be  transported  to  the  consignee,  hdd: 

(1)  That  it  was  not  necessary  to  call  the  clerk  who  recorded  the  items  in 
the  book  to  prove  that  he  had  correctly  recorded  them  aa  they  were  traaa- 
tnitted  to  him  by  the  yard  clerk. 

(2)  It  waa  admissible  if  a  witness  who  knew  generally  the  facts  entered 
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in  the  book  of  his  own  knowledge  could,  after  inspecting  it,  have  his  mem- 
ory refreshed  as  to  the  entries  therein  and  testify  to  their  correctness. 

Wben  a  carrier  who  receipts  for  cotton  states  in  the  receipt  that  it  was  not 
in  bad  order,  and  it  is  delivered  to  the  consignee  in  a  damaged  condition,  it 
most  be  presumed  that  the  cotton  suffered  the  injury  while  under  the  control 
of  tiie  carrier.  In  such  case  there  is  no  requirement  that  the  owner  should 
prove  by  evidence  aliunde  that  the  cotton  was  not  damaged  when  the  con- 
signee received  it. 

Appeal  from  Busk.    Tried  below  before  the  Hon.  A.  J.  Boott. 

The  plaintiffs  below  were  Benj.  F.  Blantou,  Charles  L.  Nun- 
nail  J,  and  Leander  B.  Cunningham,  comprising  the  firm  of  Blan- 
toD,  Nannally  &  Co. 

The  petition  was  filed  April  3, 1883. 

PlaintifEs  alleged  that  in  the  winter  of  1880  and  1881,  they  had 
shipped  from  Sanderson,  Bask  county,  by  the  defendant's  road,  a 
large  onantity  of  cotton  to  Galveston,  Texas,  consigned  to  the  finn 
of  I*.  J.  "Willis  &  Bro.,  merchants  of  that  city;  that  by  the  negli- 
genoe  of  defendant  that  cotton  had  been  permitted  to  lie  npon  the 
ground,  exposed  to  rain  and  bad  weather,  whereby  some  two  hun- 
dred and  sixty-seven  bales  of  it  had  been  damaged  to  the  amount 
of  $10  per  bale — claiming  $2670  damages. 

In  an  amendment  filea  January  8,  1884,  they  reiterated  their 
former  allegations  and  claimed  $250  for  attorneys'  fees. 

Julj  6, 1883,  defendant  answered  by  a  general  demurrer,  gen- 
eral denial,  and  plea  of  not  guilty. 

AmendcKl  answer,  filed  January  7,  1884,  alleging  that  if  the 
cotton  was  damaged  at  all,  the  damage  occurred  before  defendant 
received  it,  or  after  it  had  delivered  the  cotton  to  P.  J.  Willis  & 
Bro.,  the  consignees  ;  that  if  defendant  had  receipted  for  the  cot- 
ton as  beins  in  good  order,  it  was  only  in  apparent  good  order,  and 
that  defenoant  had  delivered  it  to  the  consi^ees  in  the  same  con- 
dition as  it  was  when  received  by  it ;  that  the  consignees  had  re- 
ceived the  cotton  from  defendant,  and  had  deposited  it  in  a  close 
brick  warehouse,  where  it  was  liable  to  further  damage,  but  had 
never  notified  defendant  of  nny  damage  to  the  cotton,  whereupon 
it  claimed  that  plaintifE  was  estopped  to  claim  damages  of  defend- 
ant. 

Judgment  for  plaintiffs  for  $2666.96  damages  and  $200  attor- 
neys' lees. 

On  the  trial  the  plaintiffs  introduced  (with  the  testimony  of  wit- 
nesses) a  sort  of  tabulated  statement  from  the  books  of  P.  J.  Willis 
&  Bro.y  showing  the  amount  of  damage  to  each  bale  of  cotton.  In 
this  connection,  P.  J.  Willis,  of  the  firm  of  P.  J.  Willis  <fe  Bro., 
testified  that  "  he  knew  the  damaged  cotton  from  observation  at 
the  time  of  receipt,  and  further  from  the  public  weigher's  reject- 
ing snch  as  was  unmerchantable  at  the  time  of  weighing.  I  see 
the  cotton  when  it  arrives  at  the  yard  and  when  it  is  rejected  by 
the  weigher.    I  have  charge  of  the  cotton  yard  of  P.  J,  Willis  & 
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Bro.,  and  of  all  cotton  received  by  them.    I  made  the  report  of 
damage. 

''  Tne  report  of  sales  is  made  in  our  cotton  office  by  cotton  derks. 
W.  S.  Beadle  made  *  Exhibit  A.' 

^^  I  know  of  the  damage,  from  the  fact  that  we  mark  on  our 
samples  and  on  onr  receipts  the  condition  of  the  cotton  when  re- 
ceived and  sampled.  Tnis  goes  to  onr  office,  where  a  record  is 
kept  of  the  same.  I  know  now  of  all  these  things  from  the  record 
made  at  the  time  the  cotton  was  received,  sampled,  and  waghed. 
The  amount  of  damage  was  determined  when  rejected  by  thepab- 
lic  weigher,  by  sending  the  bales  to  the  picJ^ery,  where  each  band 
is  cnt  off  and  the  damaged  cotton  taken  therefrom.  The  bale  is 
then  returned  to  the  public  weigher,  who  weighs  the  same  and 
ascertains  the  loss,"  etc 

R.  Johnson  testified  as  follows :  Was  cotton  clerk  of  P.  J.  Wil- 
lis &  Bro.  Exhibit  «  A"  was  made  out  by  W.  S.  Beadle,  cotton 
book-keeper  of  P.  J.  Willis  &  Bro.,  from  statements  made  by  onr 
yard  clerk  and  the  public  cotton-weigher. 

J.  A.  Zeigler  testified  :  Was  head  ywrd  clerk  of  P.  J.  WilliB  & 
Bro.  in  1881-82.  Beceived  all  cotton  consigned  to  the  firm.  Be- 
ceived  about  twelve  hundred  and  twenty  bales  from  plaintiff.  AH 
the  bales  described  in  Exhibit  '^  A"  were  received  in  wet  aod 
damaged  condition,  and  were  picked  under  the  supervision  of  wit- 
ness. Exhibit  ^^  A"  is  made  up  from  the  weight  books  and  pif^erj 
books,  which  are  kept  in  witness's  department,  and  is  correct  to  the 
best  of  his  knowledge  and  belief. 

The  exhibit  was  read  to  the  jury  over  the  objections  of  defend- 
ant. 

Jimes  dk  Gould^  for  appellants,  cited  Cowan  &  Hill's  notes  to 
Phillips  on  Ev.  pp.  766,  767 ;  Acts  of  Legislature  of  Texas,  18S3, 
p.  69,  sec.  8;  Hutchinson  on  Carriers,  top  of  pages  689  and  95,  sec. 
123. 

Fidds  Bagly  <k  Spivy,  for  appellees,  cited  6  Tex.  41;  56  Tex. 
508 ;  54  Tex.  500 ;  58  Tex.  306 ;  61  Tex.  238. 

Delaitt,  J.  C.  A. — The  first,  second,  and  third  assignments  of 
Facts.  error  may  be  considered  together.    They  complain  of 

the  ruling  of  the  court  in  admitting  in  evidence  Exhibit  '^  A"  aod 
the  depositions  of  the  witnesses,  Willis  and  Zeigler. 

The  exhibit  was  not  introduced  because  it  was  supposed  to  be 
competent  evidence,  by  itself  alone,  of  any  particular  fact.  The 
plaintiffs  did  not  propose  to  show  by  the  exhibit  either  that  the 
cotton  had  come  to  the  hands  of  the  defendant  or  that  it  had  been 
damaged.    These  facts  they  proved  by  appropriate  testimony 

They  proved  by  the  bills  of  lading  that  the  defendant  bad  re- 
ceived tne  cotton. 

They  proved  by  the  witnesses  P.  J.  "Willis  and  Zeigler  that  when 
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the  cotton  came  to  the  hands  of  the  consignees  a  considerable  part 
of  it  was  damaged. 

These  facts  they  well  understood  from  their  personal  knowledge; 
they  had  received  the  cotton  from  the  defendant's  cars ;  had  seen 
the  damaged  bales  rejected  by  the  public  weigher.  They  had  re- 
moved these  damaged  bales  to  the  pickery  l^longing  to  the  firm, 
where,  under  their  supervision,  the  bales  were  opened,  the  dam- 
aged cotton  removed,  and  the  sound  cotton  rebaled.  They  then 
caused  it  to  be  taken  to  the  public  weigher,  where  they  saw  it  re- 
weighed,  the  difference  in  the  weight  indicating  the  loss  on  each 
bale. 

Certainly  they  were  competent  witnesses  to  prove  these  facts. 
Bnt  as  no  man  could  possibly  retain  in  his  memory  all  the  infinite 
details  of  a  business  like  this,  the  firm  require  all  these  minutisB  to 
be  reduced  to  writing  by  a  yard  clerk  (in  this  case  the  witness 
Zei^ler)  and  returned  into  the  office,  where  they  are  copied  into  a 
book,  and  thus  preserved  in  a  permanent  form. 

A  copy  from  this  book  does  not  of  itself  prove  the  facts  recorded 
there;  but  it  enables  the  witness  who  has  transacted  lumuBHiiiauo. 
the  business  to  recall  all  the  details  of  the  transaction.  SSS^**"  "°* 
And  it  is  not  necessary  that  the  witness  should  himself  have  made 
the  entries  in  the  book,  if  he  knows  from  the  general  course  of  the 
business  that  the  books  are  correctly  kept. 

^'  It  does  not  seem  necessary,"  says  Greenleaf ,  ^^  that  the  writing 
should  have  been  made  by  the  witness  himself,  nor  that  it  should 
be  an  original  writing,  providing,  after  inspecting  it,  he  can  speak 
to  the  facts  from  his  own  recollection."  1  Greenl.  on  Ev.  sec. 
436. 

Note  2  to  the  same  section  is  as  follows :  ^^  In  all  cases  where 
accounts  are  multitudinous,  the  rule  as  to  personal  knowledge  is 
relaxed.  He  (the  witness)  must  be  permitted  to  put  the  items  into 
an  account  ana  to  refresh  his  recollection  by  means  of  other  ac- 
<sounts  and  papers  as  to  the  items.  In  a  long  account  of  sales  a 
party  rarely  recollects  all  the  items,  but  he  can  be  perfectly  certain 
from  his  mode  of  business,  on  finding  the  entries  in  his  books,  that 
the  charges  were  correctly  made." 

In  our  opinion,  the  evidence  was  admissible*;  and  it  was  not 
necessary,  as  the  case  is  here  presented,  to  call  the  clerk  who  re- 
<K>rded  the  items  in  the  book,  to  prove  that  he  had  correctly  re- 
corded them  as  they  were  transmitted  to  him  by  the  witness  Zei- 
gler. 

In  the  second  assignment  objection  is  made  to  the  testimony  of 
the  witness  Willis  on  the  further  ground  that  he  did  not  ^^  pretend 
to  know  when  or  how,  or  in  whose  possession,  the  cotton  was  dam- 
a^d."  Nor  was  he  introduced  to  prove  any  of  these  facts,  but 
dimply  to  show  the  condition  of  the  cotton  when  he  received  it. 
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The  fonrtli  and  fifth  afisignmente  need  not  be  noticed.  The  sixth 
ie  as  follows : 

"  The  court  erred  in  not  charging  the  jury  that  the  proof  must 
show,  beyond  doubt,  that  the  cotton  was  damaged  while  in  the  pos- 
session and  under  the  control  of  the  defendant  before  the  plaintifs 
could  recover." 

This  is  the  substance  of  the  charge  asked  by  the  defendant,  bat 
not  ^iven. 

The  court,  among  other  charges,  gave  the  following : 

"  You  are  further  instructed  that  if  the  defendant  gave  its  re- 
ceipt for  the  cotton,  stating  therein  that  it  was  not  in  bad  order, 
the  presumption  arises  that  it  was  in  good  condition  when  sliipped 
or  received  for  shipment.  And  if  the  same  arrived  in  the  city  of 
Galveston  in  a  damaged  condition,  the  presumption  arises  that  tbe 
said  cotton  suffered  tne  injury  while  in  the  hands  of  the  coropanj; 
Rud^  prima  faciey  the  defendant  is  liable  for  the  lessened  value  of 
said  cotton  by  reason  of  said  injurv." 

This  charge,  we  think,  presented  the  correct  view  of  the  case. 

Counsel  for  appellant,  however,  seem  to  suppose  that  the  plain- 
tiffs ought  to  have  proven,  by  evidence  other  tnan  the  bill  of  lad- 
ing, that  the  cotton  was  not  damaged  when  the  defendant  received 
it. 

In  this  we  cannot  agree  with  them ;  and  as  the  defendant  offered 
no  evidence  of  the  condition  of  the  cotton  at  the  date  of  tbe  bill 
of  lading,  it  does  not  become  necessary  for  us  to  pursue  liie  subjest 
further. 

The  judgment  should  be  aflSrmed. 

Affirmed. 

Stoppage  in  Transitu  ^Continuance  of  Rlg^hti — ^The  right  of  stoppige  m 
traiuitu  by  the  vendor  continues  until  the  goods  have  reach^  the  bnjer  lod 
the  delivery  is  complete.  Chicago,  B.  &  Q.  R.  R  Co.  «.  Painter,*  15  Keb. 
894. 

Right  not  Extinguished  by  Qarnishment  of  Carrien — The  richt  of  stop- 
page in  transitu  is  not  impaired  or  extinguished  by  aenrice  of  process  of 
garnishment  upon  the  carrier. 

Qarnishment  no  Defencet — The  fact  that  a  railroad  company  has  been 
garnished  by  a  creditor  of  an  insolvent  debtor  to  whom  property  is  con- 
signed is  no  defence  to  an  action  of  replevin,  by  the  vendor,  who  has  ^es 
notice  to  the  company  and  demanded  the  goods.  Chicago,  B.  &  Q.  R-  R- 
Co.  V.  Painter,*  15  Neb.  894. 

Demurrages — A  railroad  company  is  not  entitled  to  charge  demmrage  tor 
freight  standing  in  its  cars,  unless  by  virtue  of  contract  or  atatntoiy  Isv. 
Burlington  &  M.  O.  R.  R.  Co.  f>,  Chicago  Lumber  Co.,*  Nebraska,  Hay,  1884. 

Diversion  of  Freight — Increase  of  Charges  fon — ^A  railroad  compaoyf  ai& 
common  carrier,  cannot  legally  increase  the  charges  for  transportatioD  bj 
wrongfully  diverting  freight  from  its  proper  course  in  transit.  Burlingtos 
&  M.  O.  R.  R.  Co.  V,  Chicago  Lumber  Co.,*  Nebraska,  May,  1884. 

Overcharge — Conversion! — A  railroad  company  cannot  collect  charges  for 
unloading  freight  which  it  converts  to  its  own  use  at  the  time  of  such  hb- 
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loading.  Burlington  &  M.  O.  R  R  Co.  v.  Chicago  Lumber  Co.,*  Nebraska, 
May,  1884. 

Jurisdiction — Foreign  Railroad  Corporation — Wrongful  Delivery  of  Qoods 
in  Another  State^ — ^The  State  and  Federal  courts  in  Iowa  have  do  jurisdic- 
tion of  an  action  brought  by  a  citizen  of  Iowa  for  damages  for  the  wrongful 
delivery  of  ffoods  in  Colorado,  shipped  over  a  line  of  railroad  forming  a  con- 
tinuous or  Uirough  line,  against  the  railroad  company  makins  such  delivery, 
which  was  chartered  in  Kansas  and  operated  its  line  of  road  in  that  State, 
and  in  Colorado  and  New  Mexico,  but  not  in  Iowa,  and  that  had  no  ^ent 
or  office  in  the  latter  State.  Elgin  Canning  Co.  e.  Atchison,  T.  &  S.  F. 
R  R  Co.,*  IT.  8.  C.  C.  N.  D.,  Iowa,  1885. 

Common  Carrier — Warehouseman — Liability  of ;  Rule  as  to ;  Evidence 
Sustaining  Judgment  against  Railroad  as  Warehouseman. — The  liability  as 
a  common  carrier  ceases  with  the  delivery  of  the  goods  and  a  receipt  therefor 
given  by  the  assizor;  but  when  goods  are  allowed  to  remain  in  the  depot 
with  the  permission  of  the  agent,  the  company  becomes  a  warehouseman.  It 
is  then  only  liable  for  the  ffoods  when  destroyed  by  fire,  when  it  is  shown 
that  the  loss  was  occasioned  by  its  neglect,  or  the  neglect  of  is  agents,  ser- 
vants, or  employees;  and  the  burden  of  showing  this  is  upon  the  plaintiff. 
Texas  &  Pacific  R  R  Co.  e.  Wever.,*  Texas  Court  of  Appeals,  1885. 


Eboab  and  WiFE 

V. 

The  Noethbbn  R.  R.  Co, 

(11  Ontario  Appeal  B^porUy  453.) 

Where,  after  calling  out  the  name  of  the  next  station,  a  railway  train  was 
slowed  up  on  approaching  and  passing  it,  but  was  not  brought  to  a  full  stop, 
and  the  plaintiff,  who  had  purcnased  a  ticket  for  that  station,  received  in- 
juries on  alighting  there : 

Hdd^  that  there  was  evidence  of  an  invitation  to  alight,  and  that  it  was 
for  the  jury  to  say  whether  she  had  acted  in  a  reasonably  prudent  and  care- 
ful manner  in  avslling  herself  of  it. 

This  was  an  appeal  by  the  defendants  from  the  judgment  of  the 
Queen's  Bench  Division,  4  O.  £.  201,  discharging  an  order  nisi  for 
a  nonsnit  or  a  new  trial  in  an  action  for  damages  for  injuries  sus- 
tained by  the  female  plaintifi  in  jumping  off  the  defendants'  car  at 
a  station  called  Lefroy,  on  the  defendants'  line  of  railway,  while 
the  train  was  in  motion,  and  in  which  a  verdict  was  given  at  the 
trial  in  favor  of  the  husband  for  $200,  and  of  the  wife  for  $100. 

The  appeal  was  heard  on  the  3d  day  of  December,  1884. 

The  facts  are  fully  stated  in  the  report  of  the  case  below  and  in 
the  present  judgment. 

JBotUton,  Q.  C.,  for  the  appeal. 

Pepler  contra. 

28  A.  &  £.  R  Cas.-28 
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BusroK,  J.  A. — ^The  learned  connfiel  for  the  plaintifb  labored 
almost  to  a  wearisome  length,  if  I  may  say  so  without  ofieDce,  a 
point  which  can  admit  of  no  question  at  the  present  day, — ^name!?. 
NBouanca.  that  if  there  is  any  evidence  from  which  negligence 
"OK  or  ^LAw  may  be  inferred,  it  is  for  the  inrj,  and  not  for  the 

AMD  wna  on    .    y        *     j     i       •li    ai.  ..'»•'' 

or  FACT.  JQOg^y  to  deal  with  the  question. 

I  do  not  attacn  any  importance  to  this  being  an  action  for  Dili- 
gence. In  this,  as  in  all  other  cases,  there  is  always  a  preliminaij 
S[ue8tion  for  the  jud^, — ^namely,  whether  from  any  given  state  of 
acts  there  is  any  evidence  on  which  the  jury  conld  properly  find 
the  question  in  favor  of  the  party  on  wnom  the  onus  of  proof 
lies.  If  there  is  not,  the  judge  ought  to  withdraw  the  qu^ion 
from  the  conaideration  of  the  jury.  In  an  action  of  this  nature  the 
judge  must  say  whether,  upon  the  whole  facts  in  evidence,  Dili- 
gence can  legitimately  be  inferred ;  the  jury  have  to  say,  in  case 
the  judge  rules  that  there  is  evidence  from  which  it  may  be  so 
inferred,  whether  it  ought  to  be  inferred. 

If,  for  instance,  in  the  present  case,  the  defendants,  having  un- 
dertaken to  carry  the  plaintiffs  upon  their  railway  from  Toronto  to 
Lefroy,  had  passed  that  point  at  full  speed  without  stopping,  they 
would  have  oeen  guilty  of  a  breach  of  contract  with  the  ph^tiff; 
Facts  nr  ^^^  *^®  plaiutiflE  uudcr  thoso  clrcumstanccs  had  at- 
CASB.  QTnMTioH  tcmptcd  to  jump  from  the  railway  carria^  to  thepUt- 
Murp  oo  TO  form  at  the  Lefroy  station,  and  had  thereby  injured 
^^'"  herself,  the  dut^  of  the  judge  would  have  been  not  to 

allow  the  case  to  go  to  the  jury,  because  there  would  in  such  a  case 
be  no  evidence  from  which  negligence  on  the  part  of  the  defend- 
ants leading  to  the  plaintiflPs  injury  could  be  inferred ;  the  plaintiff 
would  have  brought  the  injury  upon  herself  by  her  reddessness. 
Or  if,  as  I  supposed  was  the  case  here  at  the  commencement  of  the 
argument,  the  plaintiff  had  attempted  to  alight  from  the  tnin  be- 
fore it  had  come  to  a  standstill,  and  thereby  caused  the  injuij  to 
herself,  the  court  would  have  been  equally  bound  to  withdraw  the 
case  from  the  jury,  because  there  would  have  been  nothing  from 
which  negligence  on  the  part  of  the  company  could  be  Intimately 
inferred .  But,  when  investigated,  the  facts  in  evidence  here  present 
a  very  different  case.  It  was  the  duty  of  the  defendants  safely  and 
securely  to  carry  the  passengers  to  Lefroy,  and  afford  the  ordinaiy 
and  reasonable  facilities  for  alighting  at  mat  point.  From  the  evi- 
dence it  appears  that  the  train  was  not  brought  to  a  standstill  at 
all,  or  for  so  short  a  period  of  time  as  to  afford  passengere  no  op- 
portunity of  leaving  whilst  it  was  not  in  motion,  and  that  the  com- 
pany's servants  intended  therefore  to  afford  no  other  means  of 
alighting  than  by  jumping  from  the  train  whikt  passing  the  station 
at  a  reduced  rate  of  speed. 

I  think  no  court  could  properly  say,  under  such  a  state  of  facts, 
that  there  was  not  evidence  from  which  negligence  might  hare 
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been  inferred,  and  it  was,  therefore,  a  case  in  which  the  jnry  were 
properly  required  to  say  whether  it  ought  to  be  inferred. 

I  do  not  think  that  ^Bridges  v.  The  North  London  B.  W,  Co., 
L.  R.  6  Q.  B.  377,  and  L.  K.  7  H.  L.  213,  in  the  House  of  Lords, 
important  deeision  as  it  was,  established  any  new  principle,  nor  do 
I  consider  that  any  new  principle  has  been  established  in  any  of 
the  more  recent  cases  to  which  we  have  been  referred,  so  as  to 
take  from  the  judge  the  duty  and  responsibility  of  determining  as 
to  the  existence  or  non-existence  of  evidence  ht  to  be  determined. 
It  simply  afSrms  a  proposition  which  is  indisputable,  that  when 
snch  evidence  exists  the  jury  must  be  allowed  to  decide  as  to  its 
weight  and  value. 

In  the  present  case  I  think  there  was  a  clear  evidence  from  which 
negli^nce  might  be  inferred,  and  that  the  jury  was  the  only  tri- 
bunal, therefore,  to  deal  with  it,  and  the  jury  having  found  negli- 
gence, the  only  other  point  was  whether  the  question  of  contribu- 
tory negligence  was  properly  dealt  with. 

The  learned  counsel  for  the  defendants  might,  perhaps,  well 
have  complained  if  the  learned  judge  had  held  that  there  was  no 
evidence  lor  the  jury  upon  that  point;  but  he  can  scarcely  contend 
that  it.  was  any  more  competent  for  the  judge  to  declare  affirma- 
tively that  the  plaintiff  was  guilty  of  negligence  than  he  was  en- 
titled to  do  so  as  regards  the  defendants'  negligence ;  both  are 
questions  of  fact  to  w  disposed  of  by  the  jnry,  if  the  facts  are  of  a 
nature  from  which  negligence  may  legitimately  be  inferred. 

I  am  of  opinion  that  it  was  a  case  which  could  not  have  been 
withdrawn  from  the  jury,  and  that  the  appeal  should  be-dismissed, 
with  costs. 

Pattkeson,  J.  A. — The  train  having  slowed,  but  not  stopped,  at 
Lefroy  station,  it  may  properly  be  neld  that  the  only  facility 
afforded,  or  intended  to  be  anorded,  to  the  passengers  for  alight- 
ing was  the  slackening  of  speed  to  the  extent  to  which  that  was 
done.  The  duty^  of  tne  company  to  the  passenger  was  to  afford 
reasonable  facilities  for  alighting  with  safety,  ana  by  'Acn. 

reason  of  neglect  of  that  duty  the  accident  to  the  female  plaintiff 
happened,  unless  she  herself  contributed  to  it  by  negligence  on  her 
part.  The  jury  negatived  contributory  negligence ;  and,  having 
regard  to  the  fact  that  Lefroy  station  was  tne  place  to  which  the 
defendants  had  conti*acted  to  carry  her ;  that  by  slowing  the  train 
they  intimated  that  passengers  were  to  alight ;  and  that  from  the 
fact  that  the  train  did  not  wholly  stop,  the  inference  that  the  in- 
vitation was  only  to  alight  when  the  train  stopped  is  rebutted,  the 
finding  against  contributory  negligence  is  clearly  justified. 

If  the  plaintiff  had,  as  it  is  suggested  she  ought  to  have  done, 
i*elied  on  the  contract  to  allow  her  to  alight  at  Lefroy,  and  kept 
her  seat  until  the  train  stopped  somewhere  else,  she  would  have  to 
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meet  the  oontention  that  it  was  her  own  fanlt  for  uot  alighting 
when  invited  to  do  so.  Her  reply  would,  of  course,  be  that  she 
could  not  be  sure  of  being  able  to  alight  with  safety,  because  the 
train  did  not  wholly  stop.  She  would,  in  short,  be  involved  in  the 
same  contest  respecting  the  fulfilment  or  non-fulfilment  of  the 
duty  to  afford  facilities  for  alighting  with  safety  as  she  is  now  en- 
gaged in. 

The  announcement  that  the  next  station  was  Lefroy  does  not 
strike  me  as  having  much  significance.  As  a  statement  of  a  fact, 
it  conveyed  nothing  new  to  the  plaintiffs ;  and  as  a  statement  that 
it  was  intended  that  certain  passengers  should  get  off  the  train  at 
that  station,  it  gave  no  more  information  than  what  was  contained 
in  the  contract  evidenced  by  the  ticket.  But,  taken  in  connection 
with  the  slowing  of  the  train  without  stopping  it,  it  is,  as  far  as  it 
goes,  a  bit  of  evidence  consistent  with  the  position  taken  by  the 
plaintiffs* 

I  think  the  case  was  one  for  the  jury,  and  that  we  ought  not  to 
interfere  with  the  judgment,  but  should  dismiss  the  appeal,  with 
costs. 

OsLEB,  J.  A. — I  think  there  was  evidence  of  negligence  on  the 

Sart  of  the  appellants  which  could  not  properly  nave  been  with- 
rawn  from  the  jury. 

If  there  had  been  nothing  but  the  calling-out  of  the  name  of  the 
station,  I  should  have  been  of  a  different  opinion.  That  of  itself 
was  not  an  invitation  to  the  passengers  to  alight.  But  when  it  is 
coupled  with  the  fact  that  the  train  slowed  upas  it  approached  and 
was  passing  the  station,  never  coming,  as  the  juiy  have  found,  to 
an  absolute  stand,  but  gradually  increasing  in  speed,  no  attempt 
being  made,  so  far  as  the  evidence  discloses,  on  the  part  of  the  om- 
cials  to  prevent  any  of  the  passengers  for  that  station  from  getting 
off  the  train  there,  I  think  there  was  evidence  of  an  invitation  to 
those  passengers  to  take  such  means  of  alighting  as  the  company 
was  providing  for  them. 

It  was  not  suggested  by  the  defendants  at  the  trial  that  the  train 
had  been  slowed  up  for  any  other  purpose,  and  it  was  then  for  the 
jury  to  say  whether  the  plaintiff  had  acted  in  a  reasonably  prudent 
and  careful  manner  in  getting  out  when  she  did,  and  availing  her- 
self of  such  means  of  doing  so  as  the  defendants  were  offering  her. 
They  turned  out  to  be  attended  with  danger  to  which  she  ought 
not  to  have  been  exposed ;  and  as  the  jury  did  not  find  that  she 
acted  unreasonably,  it  is  just  that  the  defendants  should  bear  the 
consequences  of  their  neglect  of  the  precept  to  "  hasten  slowly." 

I  refer  to  Lax  v.  The  Corporation  of  Darlington,  5  Ex.  D.  28 ; 
Robson  V.  Northeastern  R.  W.  Co.,  2  Q.  B.  D.  85,  and  to  the 
judgment  of  Kelly,  C.  B.,  in  Siner  v.  Great  Western  R.  W,  Co., 
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L.  R.  3  Ex.  at  p.  165,  which  appear  to  me  to  be  very  much  in 
point  as  applied  to  the  circnmstances  of  the  present  case. 

MoBBisoN,  J.  A.,  concurred. 

Appeal  dismissed,  with  costs. 

Negligence  in  Alighting  from  Moving  Train. — ^A  full  collection  of  the 
«ases  upon  this  subject  will  he  found  in  the  notes  to  cases  of  L.  S.  &  Mich. 
Southern  R.  R.  Go.  v.  Bangs,  3  Am.  &  Ens.  R.  R.  Cas.  481 ;  and  Cincinnati, 
etc.,  R.  R.  Co.  «.  Peters,  6  Am.  &  Eng.  R.  R.  Cas.  186.  See  also  notes,  18 
Am.  &Eng.  R.  R.  Cas.  182  and  187. 
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A  common  carrier  in  this  State,  in  the  absence  of  special  contract,  assumes 
the  same  liability  in  transporting  live-stock  as  in  transporting  any  other 
merchandise. 

A  common  carrier  may  limit  his  common-law  liability  for  live-stock  trans- 
ported by  him,  but  may  not  exempt  himself  from  liability  for  his  own  negli- 
gence. 

Failure  to  bed  a  car  intended  for  the  transportation  of  live-stock  is  not 
primor-facia  negligence  on  the  part  of  the  railroad  company. 

Where  the  shipper  of  cattle  contracts  to  supervise  the  loadins  of  his  cattle 
and  accepts  a  car  not  provided  with  bedding,  he  is  precluded  mm  asserting 
a  liability  on  the  part  of  the  carrier  for  injuries  caused  by  a  failure  to  bed 
the  car. 

Where  the  contract  is  silent  on  the  point,  evidence  of  custom  or  usage 
among  shippers  is  competent  to  show  that  cattle  cars  were  bedded  by  ship- 
pers and  not  by  the  raiboad  company. 

Pettue  cfe  Pettus  and  W.  H,  Tayloe  for  appellant. 
TovJ/mmj  Taylor  cfe  Prince  contra, 

Clopton,  J. — The  increasing  requirements  of  trade  and  com- 
merce, the  Rowing  populonsness  of  different  and  widely  separated 
eections  of  the  country,  and  the  necessity  for  speedy  transportation 
have  constituted  the  carriage  of  living  animals  by  railway  an  ex- 
tensive and  important  part  of  the  employment  of  railroad  compa- 
nies. Since  such  companies  have  undertaken  the  transportation 
of  live-stock,  their  liabilities  as  such  carriers  has  been  the  subject 
of  freqent  consideration  and  adjudication,  and  the  de- 
visions  are  not  in  harmony,  Tlie  rule  adopted  in  this  ojSSS'  fob 
State,  when  not  modified  by  special  contract,  is  that  "^  ■****'*• 
*'  the  common-law  liability  of  a  carrier  for  the  delivery  of  live  an- 
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imals  is  the  same  as  that  for  the  delivery  of  merchandise.  Upon 
undertaking  their  transportation  he  assumes  the  obligation  to  de- 
liver them  safelv  against  all  contingencies,  except  such  as  would 
excuse  the  non-aelivery  of  other  property."  S.  &  N.  Ala.  R.  R. 
Co.  V,  Henlien,  52  Ala.  606.  Under  this  rule  the  carrier,  under- 
taking to  transport  cattle  for  those  who  choose  to  employ  him,  as- 
sumes the  full  obligation  to  furnish  safe  and  suitable  vehicles,  an 
adequate  road,  ana  to  exercise  due  care  and  foresight  to  guard 
against  loss  or  iniury  from  external  sources ;  but  does  not  become 
an  insurer,  and  his  liability  does  not  extend  to  any  damage  result- 
ing from  the  nature,  disposition,  or  viciousness  of  the  animal,  or 
from  any  intrinsic  cause,  against  which  care  and  foresight  could 
not  provide.  Clark  v.  Ro.  &  Sy.  R.  R.  Co.,  14  N.  T.  570 ;  3  Am. 
&  Eng.  R  R.  Cas.  489 ;  Goldey  v.  Penn.  R.  R.  Co.,  30  Penn.  St. 
248 ;  Welsh  v.  P.,  F.  W.  &  C.  R.  R.  Co.,  10  Ohio  St.  73. 

To  avoid  liability  for  the  unusual  risks  peculiar  to  the  trans- 
portation of  such  freight,  it  has  become  customary  for  carriers  to 
make  special  contracts  restricting  their  liability,  guch  eontracts, 
when  tne  limitations  are  just  and  reasonable  and  do  not  exempt  the 
carrier  from  liability  for  any  loss  or  injury  caused  by  his  own  act 
or  negligence,  are  maintained.  A  special  agreement  was  made  be- 
tween the  plaintiff  and  defendant,  by  which,  in  consideration  of  a 
reduced  price,  and  a  free  passage  to  the  owner  or  his  agent  on  the 
train  witn  the  stock,  the  owner  assumed  designated  risks,  and  the 
defendant  was  released  from  any  liability  for  damage  resulting 
therefrom.  These  limitations,  so  far  as  are  material  in  the  consid- 
eration of  the  questions  presented  by  the  record,  are  as  follows : 
^^  Said  owner  and  shipper  do  hereby  assume  and  release  said  rail- 
road from  all  injurv,  loss,  and  damage,  or  depreciation,  which  the 
animals  or  either  oi  them  may  suffer  in  consequence  of  either  of 
them  being  weak,  or  escaping  or  injuring  themselves  or  each  other, 
or  in  consequence  of  overloading,  heat,  suffocation,  fright,  vicious- 
ness, or  of  being  iniured  by  fire  or  the  burning  of  any  material, 
while  in  the  possession  of  the  company,  and  from  all  other  damage 
incidental  to  railroad  or  steamboat  transportation,  which  shall  not 
be  established  to  have  been  caused  by  the  gross  negligence  or  de- 
linquency of  any  of  the  officers  or  agents  of  said  rauroad  or  steam- 
boat  companies.  And  it  is  f nrther  ^i^d  that  said  owner  or  ship, 
per  is  to  load,  transfer,  and  unload  said  stock  at  his  or  their  own  risL 
And  it  is  further  agreed  that,  in  case  of  accident  to,  or  delays  of 
time  from  any  cause,  the  owner  and  shipper  is  to  feed,  water,  and 
take  proper  care  of  the  stock  at  his  own  expense."  At  the  foot  of 
the  contract  is  a  memorandum  that  the  plaintiff  is  in  actual  charge 
of  the  stock. 

The  contract  does  not  relieve  the  defendant  from  the  duty  to 
supply  safe  and  suitable  vehicles.  In  respect  to  the  adequacy  of 
carriage,  a  carrier  meets  his  duty  and  obligation  when  he  furnishes 
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such  as  is  most  in  use,  and  is  approved  by  persons  skilled  and  ex- 
perienced in  the  business,  as  necessary  and  proper  for  safe  trans- 
portation, having  in  view  the  kind  and  nature  of  the  freight.  The 
omission  of  any  part  or  appliance,  permanent  or  usual  in  the  con- 
struction or  preparation  oi  acar,  and  which  is  necessary  and  proper 
to  its  adequacy  for  the  ^neral  uses  and  purposes  of  railroad  trans- 
portation,  is  rxnma-facie  neffli^ence.  But  to  charire  failubbtopro. 
the  carrier  with  necrligrence,  because  oi  the  omission  of  straw  hot  pw. 

1.  1  i.-^«  J   X  i.*  *A     FACIE    HKO- 

some  peculiar,  adventitious,  and  temporary  preparation,  uosmck. 
the  necessity  or  propriety  must  be  shown  by  extraneous  evidence. 
We  cannot  afBrm,  as  matter  of  law,  that  the  failure  to .  bed  with 
straw  or  other  material  a  car  for  the  transportation  of  cattle  is  neg- 
ligence per  se.  If,  however,  it  were  shown  that  to  bed  the  car  in 
such  cases  is  usual  and  customary,  and  is  such  a  precaution  as  a  pru- 
dent, competent,  and  faithful  man,  experienced  in  the  business, 
would  take,  the  carrier  will  be  responsible  for  any  injury  caused  by 
omission  in  this  regard.  This  is  the  rale  when  the  liability  of  the 
carrier  is  not  modified  by  contract,  and  when  he  undertakes  the 
transportation  of  cattle  under  the  common-law  liability  of  safe  de- 
livery. 

The  charge  given  by  the  court  asserts,  on  the  hypothesis  stated, 
that  it  was  the  duty  of  the  defendant  to  bed  the  car  furnished  the 
plaintiff.  The  instruction  should  be  considered  in  connection  with 
the  special  agreement.  This  contract  was  for  the  use  of  a  car  for 
the  transportation  of  cattle — a  hiring  of  the  car — Shaving  reference 
to  the  cars  in  use  on  the  defendant's  road.  There  was  no  stipula- 
tion for  any  particular  kind  of  car.  The  extent  of  the  obligation 
of  the  defenaaut  was  to  furnish  a  safe,  serviceable,  and  adequate 
car,  adapted  to  the  use  intended.  The  plaintiff  retained  control 
and  charge  of  the  cattle,  and  assumed  the  risk  and  responsibility  of 
loading.  His  understanding  of  the  contract  may  be  inferred  from 
the  fact  that  he  had  provid^  material  for  bedding  the  car.  The 
defendant  will  not  be  held  liable  for  any  loss  or  injury  arising  from 
the  fault  or  neglect  of  the  plaintiff.  Kimball  v.  But.  and  Bur. 
R.  R.  Co.,  28  Vt.  247. 

When  the  car  was  delivered  to  the  plaintiff,  he  knew  it  was  not 
bedded,  and  accepted  it  without  objection.  He  should  have  been 
allowed  a  reasonable  opportunity  to  bed  it,  if  bedding  is  necessary 
and  proper.  But  after  naving  assumed,  by  the  special 
contract,  the  duty  of  the  proper  storage  of  his  cattle,  jmSi°oml& 
and  after  having  accepted  and  loaded  the  car  without  mmYmon^ 
objection,  the  plaintiff  cannot  hold  the  defendant  lia-  ^^^^' 
ble  for  negligence  because  of  the  insufficient  bedding  of  the  car. 
"  The  owner,  by  entering  into  the  contract,  virtually  agrees  that, 
in  respect  to  the  particular  transaction,  the  carrier  is  not  to  be  re- 
garded as  in  the  exercise  of  his  public  employment,  but  as  a  pri- 
vate person,  who  incurs  no  responsibility  beyond  that  of  an  ordi- 
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nary. bailee  for  hire,  and  answerable  only  for  misconduct  or  negli- 
gence." New  Jer.  St.  Nav.  Co.  v.  Mer.  Bank,  6  How.  344 ;  Chi. 
&  N.  W.  R.  R.  Co.  V.  Van  Dresar,  22  Wis.  511 ;  Harris  v.  No. 
In.  R.  R.  Co.,  20  N.  T.  232 ;  Shoemaker  v.  Kingsbury,  12  Wal. 
369. 

In  this  connection  may  properly  be  considered  the  admissibility 
of  the  proposed  evidence  of  a  usage  or  custom  in  respect  to  bed- 
ding cars.  Evidence  of  usage  or  custom  will  not  be  admitted  when 
ErroBNCB  or  i^  contravenes  or  displaces  any  of  the  general  principles 
U8AOB.  Qf  statutory  or  common  law,  or  varies  or  contradicts 

the  express  terms  of  a  contract,  verbal  or  written.  It  may  be  re- 
garded as  settled  that  the  extent  of  the  liability  of  a  common  car- 
rier may  be  regulated  or  modified  by  a  usage  of  the  particular  busi- 
ness, unless  its  effect  is  to  exempt  the  carrier  from  i^esponsibility 
for  his  own  misconduct  or  negligence.  Where  there  is  an  express 
contract,  parol  evidence  of  a  usage  is  admissible  to  explain  terms 
ambiguous  or  doubtful  in  signification,  or  from  which  to  infer 
the  intention,  understanding,  and  agreement  of  the  parties,  and  to 
incorporate  a  stipulation  or  element  wherein  the  contract  is  silent ; 
in  such  case,  the  usage  or  custom  becomes  a  part  of  the  contract. 
Barlow  v.  Lambert,  28  Ala.  704. 

"  The  proper  office  of  a  custom  or  usage  in  trade  is  to  ascertain 
and  explain  the  meaning  and  intention  of  the  parties  to  a  contract, 
whether  written  or  parol^  which  could  not  be  done  without  the  aid 
of  this  extrinsic  evidence.  It  does  not  go  beyond  tliis,  and  is  used 
as  a  mode  of  interpretation  on  the  theory  that  the  parties  knew  of 
its  existence,  and  contracted  with  reference  to  it."  Barnard  v. 
Kellogg,  10  Wall.  383.  '  In  Mont.  &  Eu.  R.  R.  Co.  v.  Kolb,  73 
Ala.  396 ;  s.  c,  18  Am.  &  Eng.  R.  R.  Cas.  612,  it  was  held,  in 
respect  to  delivery  of  gobds  for  transportation,  that  "  proof  of  a 
contract  and  habitual  practice  and  usage  of  the  carrier  to  receive 
the  goods  when  they  were  deposited  for  him  in  a  particulai*  place, 
without  special  notice  of  such  deposit,  is  sufficient  to  show  a 
public  oflEer  by  the  carrier  to  receive  goods  in  that  mode,  and  to 
constitute  an  agreement  between  the  parties  by  which  the  ^oods, 
when  so  deposited,  shall  be  considered  as  delivered  to  him  without 
any  further  notice,'*  although  such  usage  was  conti*ary  to  the  estab- 
lished regulation  of  the  company.  E^nox  v.  Rives,  Battle  &  Co., 
14  Ala.  249. 

The  usage  must  be  reasonable,  and  if  there  is  no  positive  evi- 
dence that  it  is  known  to  one  of  the  parties,  it  must  have  been 
established  and  acted  on  generally  and  sufficiently  long  to  raise  a 
presumption  of  its  knowledge ;  but  if  it  is  personally  known,  the 
period  of  its  duration  is  immaterial.  When  its  existence  is  known, 
it  constitutes  an  element  of  the  contract,  and*  will  be  considered  by 
the  court  in  adjudicating  the  rights  of  the  parties.  Fulton  Ins. 
Co.  V.  Milner,  23  Ala.  420 ;  1  Smith's  Lead.  Cas.  934.     The  special 
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agreement  between  the  plaintiff  and  defendant  is  silent  as  to  the 
kind  of  car  to  be  furnished,  or  as  to  anj  special  preparation  of  the 
<»ir  for  the  transportation  of  cattle,  or  as  to  wnat  special  duties 
were  undertaken  by  the  shipper  in  assuming  to  load  and  take 
charge  of  the  cattle  during  the  carriage.  £vidence  of  a  usage  or 
custom,  by  which  the  shipper  is  to  bed  the  car,  known  to  him,  and 
upon  which  he  had  acted  in  making  previous  shipments,  is  admis- 
sible for  the  purpose  of  interpreting  and  explaining  the  intention, 
meaning,  and  understanding  of  the  parties  in  malang  the  special 
agreement. 

A  drover  of  cattle,  presumably,  is  more  acquainted  with  their 
habits,  tempers,  and  viciousness,  and  the  proper  mode  of  manage- 
ment, than  the  agents  and  servants  of  the  carrier,  and  has  a  better 
understanding  of  the  manner  of  loading,  so  as  to  guard  against  the 
risks  of  improper  loading.  Care  and  vigilance  are  requisite  in 
transporting  live  animals  by  a  mode  of  conveyance  so  opposed  to 
their  instincts,  and  calculated  to  excite  their  fears.  The  safety  of 
the  cattle  and  the  interests  of  the  owner  suggest  the  propriety  of 
his  undertaking  the  duty  and  burden  of  loading,  transfeirmg,  and 
unloading,  and  retaining  actual  charge.  There  is  nothing  unrea> 
sonable  in  the  provision  of  the  contract  by  which  the  owner  assumed 
to  load,  transfer,  and  unload.  For  any  injury  caused  by  over  oi^ 
other  improper  loading  the  defendant  is  not  liable,  if  without 
fault  or  negligence  on  its  part.  Squire  v,  N.  Y.  Central  R.  R. 
Co.,  98  Mass.  239 ;  Kimball  v.  Rut.  &  Bur.  R.  R.  Co.,  26  Vt., 

A  carrier  cannot,  by  contract,  relieve  himself  of  the  degree  of 
care  and  diligence  exacted  by  the  common  law.  Any  want  of 
duch  care  and  diligence  is  negligence.  He  can  exempt  himself 
only  from  liability  for  loss  or  injury,  not  caused  by  his  own  or  his 
servant's  negligence.  The  clause  of  tne  contract  exempt-  ^^^.^^^^^  ^ 
ing  the  defendant  "  from  all  other  damages  incidental  okS2™i  c2-' 
to  railroad  or  steamboat  transportation,  wnich  shall  not  SSt'foSiJbo- 
be  established  to  have  been  caused  by  the  gross  negli- 
gence or  delinquency  of  any  of  the  officers  or  agents  of  the  said 
railroad  or  steamboat  companies,"  is  unreasonable,  and  cannot  be 
maintained.  The  exception  relieves  the  defendant  of  all  negli- 
gence less  than  gross.  An  injury  having  occurred,  the  onus  of 
proof  is  on  the  defendant  to  show,  not  only  that  the  cause  is  with- 
in the  exception,  but  that  it  was  without  negligence  on  the  part  of 
the  defendant.  S.  &  K  Ala.  R.  R.  Co.  v.  Henlien,  52  Ala.  606 ; 
Steele  &  Burgess  v,  Townsend,  37  Ala.  247. 

A  carrier  owes  equal  duty  to  aU  persons  who  choose  to  employ 
him  to  transport  freight.  He  is  under  no  obligation  to  give  one  a 
preference  over  others/  In  making  up  a  train,  large  discretion 
must  necessarily  be  allowed  the  company  in  assigning  cars  to  dif- 
ferent positions.     It  is,  nevertheless,  the  duty  of  the  carrier  to 
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assign  a  car,  loaded  with  freight  of  a  particular  nature,  such 
position,  BO  far  as  may  be  consistent  with  the  safety  and  intereBte 
of  other  shippers,  as  will  cause  the  least  exposure  to  danger— not 
of  shippers  exclusively  of  the  same  kind  of  freight,  bnt  having 
reference  to  the  nature  and  character  of  all  kinds  and  cksses  of 
freight  being  transported.  Although  the  defendant  might  hare, 
consistently  with  its  duty  to  other  shippers,  placed  the  car  at  a 
greater  distance  from  the  engine,  if  the  injury  was  not  caused  bj 
its  proximity  thereto,  the  defendant  is  not  liable  for  ench  injury, 
if  there  was  no  negligence  on  its  part  causing  the  loss.  There 
does  not  appear  to  be  any  evidence  on  which  to  predicate  the  first 
instruction  given  at  the  request  of  the  plaintifi,  and  for  this  rea- 
son the  charge  should  have  been  refused ;  but  under  our  ralings, 
living  an  abstract  charge,  if  it  asserts  a  correct  legal  proposition, 
IS  not  a  revei*sible  error. 

The  cattle  were  consigned  to  Kew  Orleans.  The  measure  of 
damages  is  the  market  value  of  the  cattle  at  the  place  of  destina- 
tion, less  the  expense  of  transportation,  although  the  defendant 
was  not  liable  for  any  injury  occurring  beyond  the  terminus  of 
its  road.  S.  &  N.  Ala.  IC.  K.  Co.  «;.  W  ood,  72  Ala.  451;  8.  c,  18 
Am.  &  Eng.  R.  R.  Cas.  634. 

Reversed  and  remanded. 


Fry  et  al. 

V. 

LoiJisviLLB,  Nsw  Albany  and  Chioago  R.  R.  Co. 

{Advance  Com,  Indiana,     OeUlb&r  16,  1885.) 

A  bill  of  lading  contained  a  stipulation  that  the  freight  on  the  articles  to 
be  transported  should  be  $120  per  car,  and  the  further  statement  that  sacfa 
articles  were  to  be  used  *'  for  farm  purposes."  In  an  action  by  the  shipper 
to  recover  the  dUSerence  between  such  stipulated  rate  and  full  fre^^t^ 
which  he  had  been  obliged  to  pay,  the  carrier  answered  in  substance  that  the 
stipulated  rate  was  a  reduced  rate  given  only  on  articles  to  be  used  *^for 
farm  purposes,"  and  that  at  the  time  the  bill  of  lading  was  made  oat  the 
shipper  falsely  represented  that  they  were  to  be  so  us^;  and  it  wuirith 
such  understanding  that  both  stipulations  were  inserted  in  the  bill  of  lad- 
ing, while  in  fact  the  articles  were  not  to  be  used  for  ''farm purposes.'' 
JffSdy  that  the  stipulation  that  the  articles  were  to  be  used  ''for  hm  pv- 
poses"  was  as  binding  as  the  stipulation  that  they  should  be  carried  tt  tiie 
reduced  rate,  and  that  the  shipper  could  not  recover. 

Appeal  from  Montgomery  circuit  comrt. 
JE.  C.  Snyder  for  appellants. 
A.  D.  Immaa  for  appellee. 
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ZoLLABS,  J. — ^Appellants  broaght  this  action  to  i*ecover  from 
appellee  the  amoant  of  an  alleged  overcharge  on  freight.  Their 
case,  as  made  in  the  first  pai*agraph  of  the  complaint,  is  as  follows : 
They  delivered  to  appellee  for  shipment  one  car-load  of  horses, 
baggies,  and  seed-oats.  Appellee  undertook  and  agreed  in  writine* 
to  transport  and  carry,  and  canse  to  be  transported  and  carried,  said 
car-load  of  horses,  buggies,  and  seed-oats  from  Craw-  facts. 

fordsville,  Indiana,  to  Jamestown,  Dakota,  for  the  sum  of  $120 ; 
and  as  evidence  of  that  agreement  delivered  to  appellants  a  receii>t 
and  contract  in  writing,  which  is  set  ont  in  fuli  as  a  part  of  this 
paragraph  of  complaint.  The  contract  thus  set  out  is  whatiscom- 
momj  Known  as  a  ^^  bill  of  lading."  The  stipulations  in  the  bill  of 
importance  here  are  that  the  transportation  was  to  be  made  upon 
the  terms  and  conditions  contained  m  the  bill,  and  a  guaranty  that 
the  rate  of  freight  for  the  transportation  should  not  exceed  the 
rates  specified  m  the  bill  Under  the  head  of  ''  Marks  and  Con- 
signees" is  the  following :  "  This  bill  of  lading  is  from  Crawfords- 
ville,  Indiana,  to  Jamestown,  Dakota.  The  rate  of  freight  to  be 
$120  per  car."  Under  the  head  of  "  Description  of  Articles"  is 
the  following :  ^^  1  car  horses,  buggies,  O.  K.,  and  seed-oats.  .  .  • 
For  farm  purposes.  Pass  man  m  charge.  This  car  is  to  go 
through."  Written  across  the  bill  of  lading  is  the  following: 
"  Sead  this  contract."  The  horses,  buggies,  and  seed-oats  were 
safely  transported  to  the  place  of  destination  over  appellee's  road 
and  connecting  road.  At  the  place  of  destination  appellants  pre- 
sented the  bill  of  lading,  and  demanded  of  the  railroad  company  in 
charge  the  horses,  buggies,  and  seed-oats,  at  the  same  time  tender- 
ing $120,  the  stipulated  amount  of  freight.  This  the  company  re- 
fused, and  demanded  $235,  which  appellants  were  compelled  to  pay 
in  order  to  get  their  property,  and  which  they  did  pay  under  pro- 
test. To  recover  back  the  difference  between  this  amount  and  the 
amount  agreed  upon  this  action  was  brought. 

The  second  paragraph  of  the  complaint  is  for  money  had  and  re- 
ceived. The  ground  upon  which  the  demand  is  pre<Jicated  is  not 
specifically  stated.  To  this  complaint  appellee  filed  an  answer  in 
one  paragraph.  While  it  neither  expressly  admits  nor  denies  the 
averments  m  the  complaint,  it  is  in  the  nature  of  a  confession 
and  avoidance.  The  substance  of  it  is  that  appellee  had  an  arrange- 
ment with  companies  owning  connecting  lines  of  railroad  under 
which  they  would  receive  from  its  line  and  forward  to  Jamestown, 
Dakota,  at  reduced  rates,  all  freights  that  were  being  forwarded 
upon  through  contracts  "  for  farm  purposes ;"  that  said  companies, 
owning  the  lines  over  which  the  car  of  hoi*ses,  etc.,  was  transport- 
ed, would  have  carried  it  for  such  a  sum  that  there  would  nave 
been  no  charge  additional  to  the  amount  stated  in  the  bill  of  lading 
had  the  horses,  buggies,  and  seed-oats  been  in  fact  for  farm  pur- 
poses ;  that  appellants  represented  to  appellee's  agents,  at  the  time 
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the  .contract  of  sbipment  was  made,  that  the  horses,  etc.,  were  for 
farm  purposes;  that  the  representations  were  false,  and  that  said 
hoi*se8,  etc.,  were  not  shipped  *'  for  farm  purposes,"  as  represented 
by  appellants,  and  as  stipnlated  in  the  contmct  sued  on ;  tnatit  was 
owing  to  the  discovery  of  the  fact  that  said  horses,  etc.,  were  not 
forwarded  to  Dakota  for  farm  purposes  that  the  additional  charge 
was  made  for  carrying  them ;  and  that  the  additional  Qharge,  to- 
gether with  the  $120  agreed  upon,  was  only  the  usual  price  for  that 
class  of  freight  from  Crawfordsville  to  Jamestown,  Dakota.  The 
overruling  of  a  demurrer  to  this  answer  is  the  assigned  error  upon 
which  appellants  rely  for  a  reversal  of  the  judgment. 

It  will  be  observed  that  it  is  alleged  in  the  fii-st  paragraph  of  the 
becotbrt        complaint  that  the  contract  as  to  the  amount  to  be 

BASED  UPON  con-        ijj«j<».t.  •  j  3    .  ». 

TRACT.  charged  and  paid  for  the  carnage  was  reduced  to  writ- 

ing. The  bill  of  lading  containing  that  contract  was  filed  with  and 
as  a  part  of  the  complaint.  The  contract  is  very  clearly  a  contract 
in  writing.  And  just  as  clearly  the  right  of  I'ecovery  under  the 
first  pai*agraph  of  the  complaint,  if  there  is  a  right  of  recovery, 
rests  upon,  and  must  rest  upon,  that  written  contract.  Indianapo- 
lis, etc.,  R.  R.  Co.  V,  Remmy,  13  Ind.  618 ;  Hall  v,  Pennsylvania 
R.  R.  Co.,  90  Ind.  459 ;  s.  c,  16  Am.  &  Eng.  R.  R.  Cas.  165. 
Bartlett  v.  Pittsburgh,.  C.  &  St.  L.  R.  R.  Co.,  94  Ind.  281 ;  s.  c, 
18  Am.  &  Eng.  R.  K.  Cas.  549. 

But  for  the  special  agreement  in  the  bill  of  lading  as  to  the  amount 
to  be  paid  for  the  carriage,  appellants  would  be  unconditionally 
bound  to  pay  the  customary  and  usual  charges  for  the  carriage  of 
the  class  of  property  shipped  by  them.  The  validity  of  that  con- 
tract is  not  questioned  by  either  side.  They  both 
assert  its  validity ;  the  one  by  suing  upon  it,  and 
ftoomS.'^^  the  other  by  defending  under  it.  If,  then,  the 
stipulation  as  to  the  amount  to  be  charged  for  the 
carriage  is  a  part  of  the  contract  of  shipment,  and  binding  upon  the 
parties,  just  as  clearly  the  stipulation  tnat  the  horses,  etc.,  were  for 
larm  purposes  is  also  a  paii;  of  the  contract,  and  binding  upon 
them,  Thei*e  is  no  question  here  of  a  stipulation  being  inserted  in 
a  bill  of  lading  at  such  a  place,  or  in  such  a  manner,  as  to  escape 
the  ready  observation  of  or  mislead  the  shipper ;  nor  of  a  stipula- 
tion bein^  so  written  that  it  cannot  be  read  nor  undei*stood.  Here 
the  stipumtion  that  the  horses,  etc.,  were  for  farm  purposes  was 
written  out  in  full,  and,  for  aught  that  appears,  plainly  written.  It 
is  side  by  side  with  the  stipulation  as  to  the  amount  to  be  charged 
by  appellee  and  paid  by  appellants.  And,  more  than  this,  the  stip- 
ulation was  put  into  the  contract  upon  a  representation  by  appel- 
lants that  the  horses,  etc.,  were  for  farm  purposes.  Appellants, 
therefore,  had  knowledge  of  the  stipulation,  both  from  the  bill  of 
lading  and  their  own  representations.  Having  made  the  represen- 
tations that  the  horses,  etc.,  were  for  farm  purposes,  it  could  not 
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be  reasonably  said  that  they  did  not  understand  the  meaning  of  the 
stipulation  in  the  bill  of  laaing.  The  bill  of  lading  was  and  is  the 
written  contract  of  the  parties,  and  by  its  terms  their  rights  and 
liabilities  must  be  measured.  The  reasonable  interpretation  of  it 
is  that  the  hoi*ses,  etc.,  were  being  shipped  to  Dakota  for  the  pur- 
pose of  being  there  used  for  farm  purposes.  This  is  the  substance 
of  the  representations  made  by  appellants.  The  substance  of  the 
answer  is  that  appellee's  agents  so  understood  the  representations, 
and  that,  in  consideration  of  the  fact  that  the  horses,  etc.,  were  to 
be  so  used,  appellee  agreed  to  transport  them  for  $120,  instead  of 
$235,  the  usual  and  ordinary  charges.  We  know  of  no  reason  why 
the  railroad  company  may  not  as  well  insist  upon  the  stipulation 
that  the  horses,  etc.,  were  for  farm  purposes,  as  tnat  appellants  may 
insist  that  the  amount  to  be  chai^d  and  paid  for  the  carriage  shall 
be  $120  and  no  more. 

It  is  alleged  in  the  answer  that  the  representations  that  the 
horses,  etc.,  were  for  farm  purposes  were  false,  and  that  they  were 
not  being  shipped  to  Dakota  to  be  there  used  for  farm  purposes. 
This  of  course  the  demurrer  admits,*  as  it  does  all  other  facts  that 
are  well  pleaded  in  the  answer. 

It  is  insisted  by  appellants'  counsel  that  the  stipulation  in  the  bill 
of  lading  that  the  horses,  etc.,  were  for  farm  purposes  was  and  is  a 
condition  subsequent,  and  hence  could  not  be  broken  until  after 
delivery  of  the  horses,  etc.,  to  appellants,  and  their  use  for  pur- 
poses other  than  farm  purposes.  This  might  be  granted  without 
overthrowing  appellee's  defence.  If,  in  advance  of  such  delivery, 
appellants  had  aeclared  that  they  would  not  use  the  horses,  etc., 
for  farm  purposes,  nor  so  dispose  of  them  that  they  might  be  so 
used,  it  would  seem  to  be  clear  that  the  carrier  would  not  be  bound 
to  surrender  the  property  on  payment  of  the  reduced  freight,  and 
take  the  risk  of  thereafter  recovering  the  proper  and  usual  rates. 
It  is  averred  in  the  answer  and  admitted  oy  the  demurrer,  as  al- 
ready stated,  that  the  property  was  not  being  shipped  to  be  used  in 
Dakota  for  farm  purposes.  For  aught  that  appears,  that  fact  may 
have  been  established  by  the  declarations  or  other  acts  on  the  part 
of  appellants.  However  that  might  be,  the  demurrer  admits  it  to 
be  a  fact  that  the  property  was  not  being  shipped  for  the  purpose 
of  being  used  for  farm  purposes.  This  fact  being  admittea,  it 
must  follow  that  appellants  are  not  entitled  to  the  reduced  rates 
stipulated  in  the  bill  of  lading,  and  that  appellee  was  and  is  en- 
titled to  charge  the  usual  and  customary  rates. 

We  think  it  clear,  too,  that  the  answer  fully  meets  and  answers 
the  second  paragraph  of  the  complaint.  All  of  the  facts  stated  in 
the  answer  are  applied  in  answer  to  the  second  paragraph  of  the 
complaint  by  the  averment  'Hhat  the  second  paragrapn  of  said 
complaint  for  money  had  and  received  is  for  the  same  alleged 
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overcharge  of  freight,  w  averred  in  the  first  paragraph  of  mi 
complaint. 

We  conclude  that  the  answer  is  enfficient  to  withstand  the  de- 
marrer  directed  against  it,  and  that  hence  the  judgment  must  be 
affirmed.  The  answer,  however,  is  by  no  means  a  model  plea,  and 
is  evidently  not  the  resolt  of  the  pleader's  best  effort  Judgment 
affirmed,  with  costs. 


Halt.  &  Co. 

V. 

The  Losdon,  Bbiohton  aitd  South  Coast  IL  R  Ca 

(Adeanee  Ckm,  X.  iS.  15  Q.  B.  Dk.  505.) 

On  the  hearing  of  an  application  made  under  the  Regulation  of  BaUwajB 
Act,  1878  (86  &  87  Vict.  c.  48),  s.  15,  the  Railway  CommissioneTS  hsTepom 
to  state  4  special  case  for  the  opinion  of  the  High  Court. 

By  the  London,  Brighton  A  South  Coast  Railway  Act,  18SS  (26  &  27  Tid 
c.  ccxvilL  ),  s.  5 1 :  ' '  The  maTimnm  rates  of  charges  to  be  made  by  the  oompuj 
for  the  conveyance  of  animals  and  goods,  including  the  tolls  for  the  use  of 
their  railways  and  wagons  or  trucks  and  for  locomotiye  power,  and  eTery 
other  expense  incidental  to  such  conveyance  (except  a  reasonable  sum  for 
loading,  covering  and  unloading  the  goods  at  any  terminal  station  of  EQcb 
goods,  and  for  delivery  and  collection,  and  any  other  services  inddental  to 
the  duty  or  business  of  a  carrier,  where  such  services  or  any  of  them  are  oris 
performed  by  the  company),  shall  not  exceed  "  certain  sums  prescribed: 

Held,  that  station  accommodation,  the  use  of  sidings,  weighing,  cbeck- 
ing,  clerkage,  watching  and  labelling  provided  and  pmormea  by  the  com- 
pany in  respect  of  goods  traffic  carried  by  them  as  carriers,  may  be,  and 
prima/ade  are,  ''services  incidental  to  the  duty  or  business  of  a  carrier" 
within  8.  51 ;  whether  they  are  so  in  any  particular  case  is  a  question  effect 
for  the  Railway  Commissioners  to  decide,  and,  if  found  by  them  tobeeo, 
such  services  may  be  the  subject  of  a  separate  reasonable  charge  in  addition 
to  the  rates  prescribed. 

Speciax  Case  stated  by  the  Railway  CommissioneTS  under  &  ^ 
of  the  Regulation  of  Railways  Act,  1873,  for  the  opinion  of  the 
High  Court. 

The  applicants  were  lime,  cement,  slate,  and  ooal  mmdiants, 
carrying  on  business  at  Croydon,  Stoat's  Nest,  Redhill,  Horle?, 
and  New  Wadsworth,  in  the  county  of  Surrey,  and  had  been  in 
the  habit  of  sending  and  receiving  by  the  company's  railway,  lime, 
cement,  coal  and  other  articles.  The  distances  which  the  appli- 
cants' goods,  to  which  the  present  application  related,  were  con- 
veyed on  the  company's  railway  varied  from  four  niiles  tvelre 
chains  to  twenty-fonr  miles  twenty-nine  chains. 

The  maximnm  rates  of  charges  which  the  company  were  author- 
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ized  to  make  for  goods  were  fixed  by  s.  51  of  the  '^  London,  Brighton 
&  South  Coast  Railway  (Mitcham  and  Tooting  Lines,  &c.)  Act, 
1863  "(26  &  27  Yict.  c.  ccxviiL),  which  section  ^  far  as  material) 
was  as  follows : 

^^  The  maximum  rates  of  charges  to  be  made  by  the  company  for 
the  conveyance  of  animals  and  goods,  including  the  tolls  for  the 
use  of  their  railways  and  wagons  or  trucks  and  for  locomotive 
power,  and  every  other  expense  incidental  to  such  conveyance  (ex- 
cept a  reasonable  sum  for  loading,  covering,  and  unloading  of  goods 
at  any  terminal  station  of  such  goods,  and  for  delivery  and  collec- 
tion, and  any  other  services  incidental  to  the  duty  or  business  of 
a  carrier,  when  such  services  or  any  of  them  are  or  is  performed 
by  the  company),  shall  not  exceed  the  following  sums ;  (that  is  to 
say,) 

"  For  everything  in  Class  6,  one  penny  halfpenny  per  ton  per 
mile. 

"  For  everything  in  Class  6,  twopence  per  ton  per  mile. 

"  For  everything  in  Class  7,  threepence  per  ton  per  mile. 

"  For  everything  in  Class  8,  fourpence  per  ton  per  mile." 

At  the  stations  to  and  from  which  the  applicants'  goods*were 
sent,  the  company  had  purchased  and  provided  sites  for  goods- 
stations  and  sidings,  and,  save  as  hereinafter  mentioned,  the  ap- 
plicants' goods  were  received  on  such  goods-stations  and  sidingis. 

5.  At  uie  said  stations  the  company  had  constructed  buildings 
and  other  erections  on  the  said  sites,  and  at  the  ffoods-stations  and 
sidings  the  company's  servants  rendered  services  in  regard  to  shunt- 
ing and  marshalling  the  applicant's  goods,  both  before  the  transit 
of  the  goods  had  begun,  and  after  it  had  ended,  and  the  company 
had  incurred  and  incnr  great  expense  in  purchasing  the  said  sites 
and  constructing  and  maintaining  the  buildings  and  erections,  and 

Saying  the  salaries  and  wages  of  the  company's  servants  who  ren- 
er  such  services,  and  at  the  said  stations  and  sidings  the  company's 
servants  rendered  further  services  in  weighing,  checking,  clerkage, 
watching,  and  labelling  of  and  in  connection  with  the  applicants' 
^oods,  both  before  the  transit  of  the  goods  had  begun,  and  after 
It  had  ended,  and  the  company  incurred  considerable  expense  in 
providing  such  services. 

At  all  the  stations  mentioned  in  the  application,  the  company 
provided  and  maintained  machinery  and  otner  appliances  for  the 
purpose  of  loading  and  unloading  goods,  and  they  had  purchased 
sites  for  such  machinery  and  appliances  and  places  or  pK>rtions  of 
the  goods-stations  habitually  used  for  loading  and  unloading, 
and  the  company  had  incurred  great  expense  in  purchasing,  pro- 
viding, and  maintaining  the  same.  They  did  not  unload  any  of 
the  traffic  referred  to  in  this  case.  At  Battersea,  Deptf ord  Wharf, 
Willow  Walk,  and  Holm  wood,  bnt  not  elsewhere,  they  loaded  the 
applicants'  goods.    At  Battersea  Wharf  the  company  charged,  and 
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the  applicants  paid,  ninepence  per  ton  in  addition  to  the  rate  men- 
tioned in  the  schedale  to  the  application  a£  for  wharfage.  The  ap- 
{)licant8'  goods  were  not  landed  or  deposited  on  the  wharf,  but  were 
oaded  direct  from  the  barges  into  the  railway  trucks.  The  Com- 
missioners considered  that  this  charge  of  ninepence  indnded  pay- 
ment for  all  the  services  rendered  to  the  applicants  at  the  wnarf^ 
and  therefore  declined  to  fix  any  fnrther  charge. 

At  Deptford  Wharf  the  company  charged,  and  the  applieantB 
paid,  one  shilling  and  sixpence  per  ton  for  wharfage,  ana  it  was 
admitted  by  the  company  at  the  hearing  of  the  application  that 
such  sum  of  one  shilling  and  sixpence  had  been  charged  and  paid 
in  respect  of  all  the  services  rendered  to  the  applicants  at  such 
station. 

At  Stoat's  Nest,  Croydon,  and  Bedhill  stations  the  appliants 
Iiad  private  sidings  of  their  own  into  which  their  traffic  was 
delivered  by  the  railway  company.  At  Stoat's  Nest  the  applicants 
made  no  nse  whatever  of  the  sidings  provided  for  the  purposes  of 
goods  trafSc  by  the  company.  At  Croydon  the  company's  eidings 
were  used  for  the  purposes  of  the  applicants  in  a  somewhat  pecu- 
liar manner,  which  was  described  in  detail  in  the  judgment  oi  the 
Commissionera  on  the  application  (which  judgment  was  to  be 
taken  as  part  of  this  case),  and  in  respect  of  which  they  autho- 
rized an  addition  to  the  rate  of  one  sniUing  per  truck  npon  all 
trucks  for  which  the  service  was  performed.  At  Bedhill  the  eom- 
panv  shunted  for  the  applicants  over  their  own  private.sidingsas 
well  as  over  certain  sidings  belonging  to  the  company.  For  this 
service  they  were  paid  by  aOTcement  the  sum  of  one  shilling  per 
truck,  which  sum  admittedly  covered  all  the  shunting  by  the 
company,  not  only  on  the  private  sidings,  but  on  those  belongiiig 
to  themselves. 

The  applicants  filed,  on  the  10th  of  April,  1884,  an  application 
*  to  the  ICailway  Commissioners  under  the  15th  section  of  the 
Regulation  of  Kailways  Act,  1873,  to  hear  and  determine  ques- 
tions and  disputes  which  had  arisen  between  the  applicants  and 
the  company  in  respect  to  terminal  charges,  and  to  decide  what 
were  reasonable  sums  to  be  paid  to  the  company  in  respect  of  the 
same. 

The  application  was  set  out  in  Appendix  A,  which  was  to  be 
taken  as  part  of  this  case,  and  in  the  same  appendix  were  set  out 
the  amended  answer  of  the  company,  and  the  amended  reply  of 
the  applicants,  which  answer  and  reply  were  also  to  be  taKen  as 
part  of  this  case. 

At  the  hearing  of  the  application  it  was  contended  by  the 
applicants,  and  denied  by  the  company,  that  the  maximum  rates 
of  charges  in  s.  51  of  the  company's  Act,  26  &  27  Vict.  c.  ccxyih- 
included  all  charges  for  station  accommodation  and  use  of  eidiogs 
as  described  in  paragraph  5  of  this  case,  and  that  the  expenses  of 
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parehasingy  coDstmcting,  and  maintaining  snch  station  accom- 
modation and  sidingB  were  expeneea  incidental  to  conveyance 
within  the  meaning  of  the  said  section^  and  that  the  providing  of 
such  station  accommodation  and  nse  of  sidings  were  not  services 
incidental  to  the  duty  or  business  of  a  carrier  within  the  meaning 
of  the  said  51st  section. 

12.  It  was  also  contended  by  the  applicants,  and  denied  by 
the  company,  that  the  maximum  rates  of  charges  in  the  said  51st 
section  mduded  all  charges  for  the  services  of  weighing,  check- 
ing, clerkage,  watching,  and  labelling  of  or  in  connection  with 
the  applicants'  goods,  and  that  such  services  were  services  inci- 
dents to  conveyance,  and  that  they  were  not  services  incidental 
to  the  duty  or  business  of  a  carrier,  within  the  meaning  of  the  said 
5lBt  section. 

It  was  also  contended  by  the  company  that  they  were  entitled 
to  charge,  in  addition  to  the  expense  of  the  manual  labor  in 
loading  and  unloading  goods,  a  reasonable  sum  for  expenses  and 
maintenance  of  the  machinery  and  appliances  mentioned  in  para- 
graph  6  of  this  case,  and  for  expense  of  providing  sites  for  such 
machinery  and  appliances,  and  places  and  portions  of  the  stations 
habitually  used  in  loading  and  unloading. 

The  company  adduced  evidence  to  the  effect  that  in  the  early 
days  of  railway  working  there  was  a  class  of  carriers  of  ^o<b 
trafBc  (of  which  Pickford  &  Go.  may  be  taken  as  a  sample^  inter- 
mediary between  the  railway  companies  and  the  public,  wno  per- 
formed and  charged  for  all  or  most  of  the  services  mentioned  in 
paragraph  12  of  this  case,  and  also  in  several  cases  provided  at 
their  own  expense  the  station  accommodation  needed  for  the  pur- 
poses of  their  trafSc.  It  was  proved,  however,  that  this  course  of 
dealing  never  was  universal ;  tnat  where  it  existed  it  began  to  be 
superseded  by  the  modern  practice  many  years  ago,  and  that 
Pickford  &  Oo.  (the  only  specific  case  of  which  any  evidence  was 
given)  ceased  .to  act  as  carriers  by  railway  on  their  own  account, 
and  have  for  many  years  been  acting  as  agents  only. 

The  services  of  weighing,  chec&ing,  clerkage,  watching,  and 
labelling,  described  in  paragraph  5  oi  this  case,  were  per&rmed 
by  the  company  for  their  own  protection  and  in  their  own  interest, 
but  they  also  enured  to  an  appreciable  extent  to  the  benefit  of  the 
applicants. 

'  The  Commissioners  decided  that  all  the  expenses  of  station 
accommodation  and  use  of  sidings  described  in  paragraph  5  were 
expenses  necessarily  incurred  by  the  company  to  enable  them  to 
undertake  the  conveyance  of  tne  traffic  in  question,  and  that  the 
providing  of  such  accommodation  and  the  use  of  sidings  were 
not  services  incidental  to  the  duty  or  business  of  a  carrier  within 
the  meaning  of  the  said  Slst  section,  and  were  not  anv  of  them 
services  or  matters  for  which  the  company  might  lawfully  make 
33  A.  &  E.  R  Cas.— 39 
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any  charge  over  and  above  the  maximum  rates  of  charges  limited 
for  conveyance  by  the  aaid  Slst  section. 

The  Commissioners  farther  decided  that  the  services  of  wdgli- 
ing,  checking,  clerkage,  watching,  and  labelling,  as  d^cribed  in 
paragraph  5,  were  services  incidental  to  conveyance  within  the 
meaning  of  the  said  section,  and  were  not  services  incidental  to 
the  duty  or  business  of  a  carrier  within  the  meaning  of  the  said 
section,  and  were  not  any  of  them  services  for  which  the  companj 
might  lawfully  make  any  charge  over  and  above  the  maximum 
rates  of  charges  limited  for  conveyance  by  the  said  5l6t  section. 

The  Commissioners  had  in  a  previous  case  decided  diat  the 
expenses  of  loading  and  unloading  included  only  the  expeneee  of 
manual  labor,  and  of  machinery  and  appliances  expressly  pro- 
vided for  the  purpose  of  accomplishing  the  same  work  as  would 
otherwise  be  performed  by  manual  labor,  and  did  not  include 
any  part  of  the  expense  of  providing  sites  for  such  machinery  and 
appliances,  and  places  or  portions  of  the  stations  habitually  used 
in  loading  or  unloading,  but  tlie  Commissioners  declined  to  reopen 
the  question  on  the  present  occasion. 

Copies  of  the  judgment  of  the  Commissioners  in  the  matter  of 
the  said  application,  and  of  the  order  made  by  them  thereon, 
were  set  out  in  Appendix  B,  which  was  to  be  taken  as  part  of  this 
case. 

On  the  motion  of  the  company  to  state  a  special  case,  it  wa» 
objected  by  the  applicants  that  the  commissioners  had  no  power 
to  state  a  special  case,  any  decision  by  the  commissioners  under 
B.  15  of  the  Regulation  of  llailways  Act,  1873,  being  binding  on  all 
Courts  and  in  all  legal  proceedings  whatsoever. 

The  Commissioners  decided  that  under  s.  26  of  the  last-men- 
tioned Act  they  might,  if  they  thought  fit,  state  a  case. 

The  questions  for  the  opinion  of  flie  Court  were : 

(1)  W  hether  the  Commissioners  had  power  to  state  a  special 
case  with  reference  to  a  decision  by  them  under  s.  15  of  the  o^ 
lation  of  Railways  Act,  1873  ? 

(2)  Whether  the  statutory  maximum  rate  of  charges  for  the 
conveyance  of  goods  in  the  company's  Act  of  Parliament,  26 & 27 
Vict.  c.  ccxviii.,  included  all  charges  which  the  company  were  autlio- 
rized  to  make  for  station  accommodation,  use  of  sidings,  weigliing 
(when  such  weighing  is  not  done  at  the  request  of  the  consiguor, 
owner,  or  consignee  of  the  goods),  checking,  clerkage,  watching, 
and  labelling,  or  for  any,  and  if  any,  which  of  the  said  raattere! 

(3>  Whether  "  loading''  and  "  unloading,"  in  the  51st  Becto 
of  the  company's  said  Act,  included  any,  and  if  any  what,  I^^^^ 
of  station  accommodation  other  than  appliances  expressly  provided 
to  accomplish  the  same  work  as  would  otherwise  be  performed  bj 
manual  labor  ? 

(4)  Whether  the  woi-ds  "  any  other  service  incidental  to 
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doty  or  businefls  of  a  carrier/'  in  the  Slst  section  of  the  said  Act. 
comprised  the  providing  station  accommodation  or  sidings,  and 
the  weighing,  checking,  clerkage,  and  labelling  of  goods,  or  any, 
and  if  any  which,  of  the  said  matters  ? 

June  5,  8  and  9.  R  E.  Webster,  Q.C.,  H.  C.  Sannders,  Q.O., 
C.  C.  Macrae,  and  Macdonell,  for  the  appellant  railway  company. 
First  By  the  Regulation  of  Railways  Act,  1873  (36  ife  37  Vict.  c. 
48),  s.  15,  the  commissioners  have  power  to  hear  and  deter- 
mine any  qnestion  with  respect  to  terminal  charges  not  fixed  by 
Act  of  xariiament,  and  any  decision  of  the  commissioners  under 
this  section  shall  be  binding  on  all  Courts  and  in  all  legal  pro- 
ceedings whatsoever.  B^  s.  26  they  may  state  a  case  upon  any . 
question  which,  in  the  opinion  of  the  commissioners,  is  a  question 
of  law.    They  had,  therefore,  power  to  state  this  case. 

The  Oourt  called  on  Littler,  Q.C.  (Hunter,  with  him),  to  argue 
this  preliminary  question. 

The  provision  of  s.  15,  that  any  decision  of  the  commissioners 
under  tnat  section  shall  be  binding  on  all  courts  is  of  little  use 
unless  8.  15  is  excepted  from  the  general  provision  in  s.  26,  which 
no  doubt  applies  to  other  sections,  viz.,  ss.  6,  11, 12  and  13.  In 
all  cases  the  decision  of  the  commissioners  on  a  question  of  fact 
is  final  and  conclusive,  therefore  the  special  provision  in  s.  15 
must  relate  to  questions  of  law.  The  intention  of  the  legislature 
was  that  these  questions  as  to  terminal  charges  should  be  decided 
in  a  summary  manner  by  the  commissioners,  and  that  there  should 
be  no  appeal  whatever  from  their  decision  on  this  particular  class 
of  case. 

LoBD  CoLEBmoB,  0.  J. — I  think  that  it  is  clear  that  the  railway  • 
commissioners  have  a  right  under  the  26th  section  to  state  this 
case.  Sect.  15,  it  is  true,  enacts  that  their  iud^cment  ra]i.wat  com- 
18  to  be  binding  m  all  courts  npon  matters  withm  btatbaoask 
the  purview  oi  that  section.  Then  s.  26  says  that  they  sliall, 
in  cases  arising  under  certain  sections,  and  may  in  all  other 
proceedings  if  they  think  fit,  state  a  case.  Reading  those  two 
sections  together  it  seems  to  me  that  the  meaning  is  that  there 
shall  be  no  question  at  all  raised  under  the  15th  section  unless  the 
railway  commissioners  themselves  choose  to  raise  it ;  but  if  they 
choose  to  raise  it,  they  have  a  general  power  under  the  26tn 
section  to  state  a  case  ^r  the  opinion  of  the  Oourt. 

Manistt,  J. — ^I  am  of  the  same  opinion.  Suppose  that  the  pro- 
vision which  is  in  s.  26  had  followea  s.  15  instead  of  being  placed, 
as  it  is  for  a  very  good  reason,  in  a  different  part  of  the  Act.  Then 
8. 15  would  read  thus :  The  Commissioners  shall  have  power  to 
hear  and  determine  questions  in  dispute  which  may  arise  repecting 
terminal  charges,  and  any  decision  of  the  Commissioners  under 
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this  section  shall  be  binding  on  all  Courts  and  in  all  legal  proceed- 
ings whatsoever;  bat  if  the  OommissionerB  think  fit  they  may  state 
a  case  for  the  opinion  of  the  Oonrt.  Then  no  donbt  would  have 
arisen ;  and  I  do  not  think  that  the  fact  of  this  provision  in  s.  86 
being  placed  further  on  in  the  Act,  because  it  has  reference  to 
^any  other  things  in  it,  makes  any  diSerenoe. 

Mathsw,  J. — The  two  sections  appear  to  me  to  be  enl^ly  con- 
sistent. It  is  not  necessary  that  one  should  be  made  to  depend 
upon  the  other. 

Wills,  J. — ^I  think  the  reason  why  the  provision  at  the  end  of 
8. 15  was  put  there  is  evident.  The  questions  to  be  decided  are 
such  as  would  arise  between  a  number  persons  in  the  same 
circumstances,  and  what  would  be  the  consequence  if  such  anes- 
tions  could  not  be  decided  once  for  all  for  all  persons  wnoee 
interests  require  the  matter  -to  be  determined  ?  One  juir  might 
allow  one  set  of  terminal  charges  and  another  jury  another  set, 
and  therefore  it  was  said  that  the  railway  commissionerB  shonid 
decide  the  matter,  and  their  decision  be  conclusive  for  eveiyone 
concerned. 

Webster,  Q.O.,  then  argued  the  questions  raised  in  the  special 
case. 

lAMety  Q.O.  {EAmter^  with  him),  for  the  respondents,  Hall 
&Co. 

Webster^  Q.O.,  replied.     Cur,  adv.  vttU. 

The  judgment  of  Mathew  and  Wills,  J  J.,  was  delivered  by 

» 

Wills,  J. — ^This  is  a  case  stated  for  the  opinion  of  the  QaeeD's 
FAon.  Bench  Division  by  the  Kailway  Oommissioneis  upon 

an  application  made  to  them  under  the  15th  section  of  the  reg- 
ulation of  Kailwavs  Act,  1873  (36  &  37  Vict  c.  48),  in  respect  of 
a  dispute  that  had  arisen  between  Messrs.  Hall,  who  are  lime,  ce- 
ment, slate  and  coal  merchants,  and  the  London,  Brighton  &  South 
Coast  By.  Co.,  as  to  certain  terminal  charges  made  oy  the  railway 
company  upon  the  carriage  by  them  of  gocSs  for  and  at  the  request 
of  Messrs.  Hall. 

oomsaoirBBs  The  first  qucstiou  submitted  to  us  is  whether  the 
Si.  "^"  ^  Commissioners  have  power  in  respect  of  such  a  liti- 
gation to  state  a  case.  We  are  of  opinion  that  they  have  power 
to  do  so. 

By  8.  26  they  are  required  in  all  proceedings  before  them,  under 
certain  specified  sections  (of  which  s.  16  is  not  one)  at  the  iustaace 
of  any  party  to  the  proceedings  to  state  a  case  for  the  opinion  of 
the  High  Court.  In  all  other  proceedings  before  them  under  that 
Act  they  maj  do  so  if  they  thmk  fit.  It  is  suggested,  howeyer, 
that  a  provision  at  the  end  of  s.  15  that "  any  decision  of  the  Ck^ 


SEBVIOES  INCIDENTAL  TO  BUSINESS  OF  OABBISB.     463 

missionerB  under  the  section  shall  be  binding  on  all  Courts  and  in 
all  legal  proceedings  whatever"  deprives  them  of  that  power.  We 
think  not.  We  see  no  good  reason — certainly  none  has  been  sug- 
gested— ^why  in  the  class  of  cases  arising  under  section  15,  as  to 
i«rliich  points  of  law  of  great  difficulty  and  importance  were  very 
likely  to  arise,  the  Commissioners  shall  have  been  precluded  from 
availing  themselves  of  the  assistance  of  the  High  Court.  We  think 
there  is  no  grammatical  necessity  for  so  construing  the  provisions 
in  question,  and  that  full  efficacy  will  be  given  to  tne  words,  if  we 
hold  that  they  mean  that  in  all  other  proceedings  between  the  same 
parties,  as,  for  instance,  in  an  action  to  recover  overcharges,  the 
same  question  arising  in  respect  of  the  same  state  of  facts  shall  be 
ooncloded  by  the  decision  of  the  Commissioners. 

The  second,  third  and  fourth  of  the  questions  put  to  us  by  the  Com- 
missioners ask  in  substance  one — ^namely,  whether  station  accom- 
modation, the  use  of  sidings,  weighing,  checking,  clerk-  bzfbmbbs  nci. 
age,  watching,  and  labelling  fbeing  matters  performed  ?Ef2^~  ^ 
by  the  company  in  respect  oi  goods  traffic  carried  by  «''»«™- 
them  as  carriers)  fall  within  the  category  of  "  expenses  incidental 
to  conveyance  "  or  of  ^'  services  incidental  to  the  duty  or  business 
of  a  carrier"  in  s.  51  of  the  company's  Act  of  1863  (26  &  27  Vict. 
c.  218).  By  s.  48  of  the  Act  in  question  the  conapany  "  may  de- 
mand and  take  for  the  use  of  their  railways  and  for  the  supply  of 
carria^,  wagons  or  trucks,  any  tolls  not  exceeding  the  following 
(that  18  to  say) :  First,  in  respect  of  passengers  conveyed  upon  their 
railways  or  any  part  thereoi  as  follows :  for  every  person  twopence 
per  mile,  and  if  conveyed  in  or  upon  a  carriage  provided  by  the 
company,  an  additional  sum  of  one  halfpenny  per  mile.  Sec- 
ondly, certain  specified  sums  in  respect  of  animals  conveyed  upon 
their  railways.  Thirdly,  in  respect  of  mods  and  other  things  con- 
veyed upon  their  railways  or  any  part  thereof  as  follows :  Class  5, 
for  all  cement,  coal,  lime,  slates,  per  ton  per  mile  one  penny  farth- 
ing, and  if  conveyed  in  a  carriage  provided  by  the  company,  an  ad- 
ditional sum  per  mile  of  one  farthing." 

fiy  8. 49 :  '^  The  company  may  demand  for  the  use  of  engines  for 
drawing  or  propelling  carriages  on  their  railways  any  sum  not  ex- 
ceeding one  penny  per  mile  for  each  passenger  or  animal  and  fof 
each  ton  of  goods  or  other  articles.*'  By  s.  50 :  "  The  maximum 
rates  of  charges  to  be  made  by  the  company  for  the  conveyance  of 
passengers  alon^  their  railways,  including  the  tolls  for  the  use  of 
the  raSway  and  of  carriages  and  for  locomotive  power  and  every 
other  expense  incidental  to  such  conveyance  (except  Government 
duty)  shall  not  exceed  the  following  sums  (that  is  to  say)  for  every 
passenger  convOTcd  in  a  first-class  carriage  by  an  express  or  fast 
train  twopence  halfpenny  per  mile "  and  other  charges  in  respect 
of  other  classes  and  trains.  By  s.  51 :  ^^  The  maximum  rates  of 
charges  to  be  made  by  the  company  for  the  conveyance  of  animals 
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and  goods,  including  the  IoIIb  for  the  nee  of  their  railways,  wagons 
or  trucks  and  for  locomotive  power,  and  evei-y  other  expense  inci- 
dental to  such  conveyance  (except  a  reasonable  sum  for  loading, 
covering  and  unloading  the  goods  at  any  terminal  station  of  sucn 
ffoods,  and  for  delivery  and  collection,  and  any  other  services  inci- 
dental to  the  duty  or  business  of  a  carrier,  where  such  services  or 
any  .of  them  are  or  is  performed  by  the  company^,  shall  not  exceed 
the  following  sums  (that  is  to  say)  for  everything  in  class  5  one 
penny  halfpenny  per  ton  per  mile,"  etc.  fey  s.  62  {interaZia)j 
^'  The  following  provisions  and  regulations  shall  be  applicable  to 
the  fixing  of  such  tolls  or  chai'ges  (that  is  to  say)  for  goods,  animals 
or  persons  conveyed  on  their  railways  for  a  less  distance  than  six 
miles  the  company  may  demand  tolls  and  charges  as  for  six  miles. 
•  .  .  No  station  is  to  be  considered  a  terminal  station  in  regard  to 
any  goods  conveyed  on  the  railways  of  the  company  unless  such 
goods  have  been  received  thereat  direct  from  the  consignor  of  such 
traffic  or  are  directed  to  be  delivered  thereat  to  the  consignee." 
The  Railways  Clauses  Oonsolidation  Act,  1845,  is  incorporated  with 
the  conopany's  Act.  It  is  to  be  observed  at  the  outset  that  neither 
by  the  Kailways  Clauses  Consolidation  Act,  1845,  nor  by  any  part 
of  the  legislation  specifically  applicable  to  the  London,  Brighton 
&  South  Coast  Ry.  Co.,  are  the  company  under  any  obligation  to 
carry  either  passengers  or  goods,  fey  s.  86  of  the  Act  of  1845, 
power  is  given  to  the  company  to  provide  their  own  engines,  car- 
riages and  trucks,  and  to  become  carriers,  but  the  railway  is  treated 
as  a  highway,  which,  upon  payment  of  the  authorized  tolls,  any 
person  or  company  is  to  be  entitled  to  use  with  his  or  their  own 
engines  or  carriages  or  trucks  (s.  92),  subject  only  to  proper 
regulations  as  to  times  of  departui*e,  arrival,  speed,  and  the  like,  to 
be  made  by  the  company  (s.  108),  and  it  is  worthy  of  remark  that 
the  authority  to  make  regulations  under  which  most  of  those  now 
in  force  on  the  various  railways  throughout  England,  by  which  the 
comfort  and  freedom  from  annoyance  of  passengers  may  be  se- 
cured, have  been  made,  is  conferred  in  words  which  have  no  spe- 
cific reference  to  the  carriages  of  the  company,  but  which  speak  of 
carriages  "  using  the  railway,"  and  are  equally  applicable  to  the 
vehicles  of  persons  paying  tolls,  using  their  own  trains,  and  them- 
selves being  carriers  of  passengers  under  s.  92.  This  notion  of  the 
railway  being  a  highway  for  the  common  use  of  the  public,  in  the 
same  sense  that  an  ordinary  highway  is  so,  was  the  starting  point 
of  English  railway  legislation.  It  is  deeply  ingrained  in  it.  In 
the  early  days  of  railways  it  was  acted  upon  at  least  occasionally, 
and  in  respect  of  goods  traffic,  and  although  it  enters  but  slightly 
into  modem  railway  practice,  no  proper  understanding  of  a  good 
deal  of  our  railway  legislation,  and  pre-eminently  of  clauses  relating 
to  tolls  or  charges,  can  be  arrived  at,  unless  it  is  firmly  grasped 
and  steadily  kept  in  view.    Three  states  of  things  were  from  this 
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point  of  view  to  be  expected  and  to  be  provided  for  by  legislation. 
The  company  might  be  merely  the  owners  of  a  highway  and  toll- 
takers  for  the  use  of  it  by  other  people  with  their  own  carriages 
and  locomotives.  That  state  of  things  wonld  be  worked  out  by  the 
railway  company  possessing  the  mei*e  line  of  railway  from  end  to 
end,  and  by  the  persons  making  use  of  it,  buying  or  renting  con- 
tiguous land  whereon  to  keep  their  rolling  stock,  and  have  their  of- 
fices, availing  themselves  of  the  powers  of  s.  76  of  the  Act  of  1845, 
and  getting  on  to  the  railway  by  means  of  sidings  connected  with 
the  railway. 

A  second  state  of  things,  as  we  know  from  the  evidence  in  this 
case  to  which  by  the  consent  of  the  parties  we  are  at  liberty  to 
refer,  prevailed  extensively  for  many  yeara  at  least  after  the  pass- 
ing of  the  Act  of  1845.  The  railway  company  provided  the  line 
and  provided  the  engines  and  trucks,  but  they  were  not  carriers. 
The  large  warehouses  and  sheds  wherein  goods  were  received, 
sorted,  loaded,  covered,  checked,  weighed,  and  labelled,  and  trucks 
or  carria^  marshalled  and  prepared  for  convenient  removal  to 
their  various  places  of  destination — a  corresponding  work  was  done 
in  respect  of  goods  arriving  from  a  distance — the  staff  of  clerks, 
bookkeepers,  porters,  workmen,  and  horses  necessary  for  these 
operations  were  all  provided  and  maintained  at  the  expense  of  the 
carrier,  and  no  portion  of  it  fell  upon  the  company.  The  com- 
pany, on  the  other  hand,  as  owners  of  the  rolling  stocK,  for  the  use 
of  which  as  well  of  their  railways  they  received  payment,  provided 
whatever  accommodation  they  needed  in  order  to  keep  in  conven* 
ient  proximity  to  the  places  where  the  carrier  had  his  depots  the 
necessary  supply  of  rolling  stock. 

The  third  state  of  things  which  might  exist  simultaneously  with 
the  second,  or  might  be  the  one  prevailing  exclusively  on  a  par- 
ticular line,  existed  when  the  company  were  themselves  the  car- 
riers of  the  goods,  and  when  as  carriers  they  provided  the  accom- 
modation and  performed  the  services  above  described. 

The  company  might  thus  be :  1,  toll-takers  and  neither  convey- 
ere  nor  carriers;  2,  conveyers  but  not  carriers;  3,  carriers.  It 
would  naturally  be  expected  that  in  the  first  case  they  would  have 
powers  to  take  tolls,  and  tolls  only,  and  that  in  the  second  they 
would  have  power  to  make  charges,  which  should  include  tolls  and 
charges  for  tne  use  of  rolling  stock,  and  it  would  seem  reasonable 
enough  that  (inasmuch  as  they  would  probably  have  much  greater 
facilities  for  keeping  and  using  their  rolling  stock  to  advantage  and 
with  economy  tlian  any  other  persons  could  have)  where  they  pro- 
vided both  trucks  and  locomotives  as  well  as  tooK  tolls  the  maxi- 
mum charge  should  be  lower  tlian  the  aggregate  of  the  three  separ- 
ate charges  which  they  might  for,  1,  use  of  railways ;  2,  use  of  car- 
riages ;  3,  locomotive  power. 

ft  would  seem  natural  also  to  expect  that  where  the  company 
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were  carriers,  inasmnch  as  tbej  performed  the  Identical  servieeB 
which  they  perform  nnder  the  second  head,  and  others  besides, 
they  should  be  allowed  to  charge  the  same  sums  as  they  might 
charge  when  falling  nnder  the  second  category,  plus  those  which 
are  appropriate  to  the  extra  services  and  liabilities  which  fall  upon 
them  when  they  undertake  the  duties  and  business  of  a  carrier.  It 
seems  that  this  is  precisely  what  has  been  done  by  the  clauses  nn- 
der  consideration.  Under  ss.  48  and  49  powers  are  given  to  take 
the  tolls  for  the  use  of  the  railway  as  a  higliway  and  to  make 
further  charges  for  the  use  of  carriages  or  for  locomotive  power 
where  either  or  both  of  them  are  provided  by  the  company.  By 
fis.  50  and  51  it  is  provided  that  if  the  company  with  their  ex- 
ceptional facilities,  supply  highway,  carriages  and  power,  in  other 
words  convey,  the  charges  shall  be  less  than  the  aggregate  of  the 
three  separate  charges.  By  s.  51  it  is  provided  that  where  the 
company  not  merely  convey  goods,  as  they  would  for  the  carrier 
who  had  his  own  station  accommodation  and  staff,  but,  being  them- 
selves the  carriers,  in  addition  to  providing  highway  vehicles,  and 
power,  perform  such  services  as  are  incidental  to  the  duty  or  busi- 
ness of  a  carrier,  services  of  the  kind  already  described,  they  shall 
be  at  liberty  to  make  in  addition  to  the  charges  proper  to  highway 
rolling  stock,  or  power,  in  other  words,  to  conveyance,  a  reasonable 
charge  for  the  totally  different  and  often  much  more  costly  ser- 
vices they  render  in  the  totally  different  capacity  of  carriers. 

Such  a  construction  is  reasonable  as  well  as  consistent  with  the 
history  of  the  railway  system.  The  contention  of  the  applicants 
appears  to  us  singularly  unreasonable.  It  was  proved  before  the 
Kail  way  Commissioners,  and  is  not  disputed,  that  the  actual  cost  to 
the  compaby  of  the  accommodation  and  services,  which,  for  many 
years  after  th^  railway  system  was  very,  largely  developed,  and  all 
the  principal  lines  in  the  kin^doni  were  at  work,  were  on  some  of 
the  most  important  railways  m  England  provided  by  independent* 
carriers,  and  did  not  fall  upon  the  railway  company,  amounted  to 
Is.  bd,  per  ton ;  and  it  is  admitted  that  even  with  the  help  of  the 
six-mile  clause,  the  company,  if  the  contention  of  the  applicants  is 
correct,  would,  in  the  case  of  traffic  carried  not  more  than  six  miles, 
have  to  carry  goods  coming  under  class  6  at  a  dead  loss,  which  may 
be  approximately  stated  as  %d.  per  ton  for  station  services  alone, 
besides  getting  nothing  for  the  use  of  railway  and  trucks  and  for 
providing  power. 

The  charges  of  and  incidental  to  "  conveyance,"  as  we  have  ex- 
plained that  phrase,  are  properly  measured  by  the  mile  of  distance 
travelled  over.  The  terminal  services  of  station  accommodation, 
loading,  watching,  checking,  and  the  like,  have  no  common  meas- 
ure with  the  distance  run,  and  are  the  same,  whether  the  distance 
be  two  or  two  hundred  miles. 
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It  was  argued  that,  with  respect  to  passengers,  no  such  extra 
charges  are  permitted  to  the  company  where  they  act  extra  charob 
as  carriers,  and  that  therefore  they  ought  not  to  be  al-  okbs. 
lowed  in  respect  of  goods.  The  answer  is  two-fold.  We  believe 
that,  as  a  matter  of  railway  history,  the  companies  were  always 
from  the  first  the  only  carriers  of  passengers  on  their  lines,  and  the 
terminal  services  renaered  to  passengers  are  so  unlike  those  ren- 
dered  to  goods,  that  there  is  no  analogy  between  the  two  cases. 
Passengers  are  not  collected,  delivered,  covered,  loaded,  weighed, 
checked,  nor,  in  railway  phraseology,  "  handled''  as  goods  are. 

It  was  objected  also  that  as  a  general  rule  of  construction  an 
"exception"  ou^ht  to  be  something  which,  but  for  the  exception, 
would  fall  within  the  primary  proposition,  and  that  ezckftioh. 
therefore  "  conveyance"  in  s.  61  must  be  something  which  compre- 
hends loading,  dfelivery,  and  the  like.  As  a  strict  grammatical 
construction  this  proposition  is  undeniable.  The  departure,  how- 
ever, from  strict  constryction  required  by  the  view  we  take  is  not 
a  violent  one.  We  read  the  exception  ais  equivalent  to  "  but  in 
cases  where  the  company  are  the  carriers  they  shall  be  allowed  to 
make  reasonable  charges  for  the  specified  services  and  such  others 
as  are  incidental  to  the  duty  and  business  of  a  carrier  and  are  actu- 
ally performed  by  the  company."  ^ 

It  is  said  that  by  the  interpretation  clause  of  the  Act  of  1845 
*'  railwav"  includes  the  works  authorized  by  the  special  ^^^  ^^ 
act,  and  that  therefore  the  toll  for  the  "use  of  the  of"*  ^SuwS 
railway  "  includes  the  use  of  the  stations.  The  defini-  cludb  ubb  of 
tion,  however,  is  not  intended  to  be  of  universal  appli-  "^"° 
cation,  but  only  where  the  context  doeS'  not  require  a  different  in- 
terpretation. We  think  it  very  clearly  appears  that  this  is  an  in- 
stance in  which  the  context  does  so  require. 

There  is  very  little  direct  authority  upon  the  question  submitted 
to- us.  There  is  none  against  the  view  we  take,  and  it  is  undoubt- 
edly in  accordance  with  the  opinion  expressed  by  Vice-Chancellor 
Wood  in  Midland  Ry.  Co.  v.  Ambergate  Ry.  Co.,  10  Hare, 
359-370;  Qidlow's  Case  in  the  House  of  Lords,  Law  Rep.  7  H. 
L.  517,  is  certainly  no  authority  to  the  contrary.  It  was  cited  as  a 
decision  that  certain  services  analogous  to  some  of  those  now  un- 
der consideration  were  not  "  incidental  to  the  business  of  a  carrier," 
but  that  is  not  so.  There  was  a  finding  by  an  arbitrator,  as  a  mat- 
ter of  fact,  that  certain  specified  matters  were  such  as  a  companjjr 
providing  rolling  stock  usually  performs,  but  that  is  all.  There  is 
no  decision  and  no  expression  of  opinion  which  throws  any  light 
upon  the  questions  raised  in  this  case. 

Our  answer,  therefore,  is  that  the  providing  of  station  accom- 
modation, and  work  of  the  general  nature  indicated  to  us  by  the 
Railway  Commissioners  appear  to  us  to  be  capable  of  comclusiox. 
falling  under  the  definition  of  "  services  incidental  to  the  duty  or 
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bnsinesB  of  a  carrier,"  and  prima  facie  to  do  so.  Whether  m  any 
particular  case  they  do  ao,  or  to  what  extent  they  do  so,  must  be  a 
question  of  fact  for  the  commisBioners,  the  line  we  should  draw  be- 
ing that  whatever  is  necessaij  for  '^ conveyance"  in  the  sense  in 
which  we  have  defined  it — ^being  all  capable  of  being  measnied  by 
reference  to  the  distance  travelled — ^is  covered  by  the  mfleace  rate. 
Whatever  is  properly  incidental,  not  to  conveyance,  bat  to  3ie  per- 
formance of  the  duty  and  bnsiness  of  a  carrier,  and  in  other  re- 
spects falls  within  the  exception  of  s.  51,  that  is  to  say,  is  actually 
performed  and  is  done  at  a  terminal  station,  may  be  made  the  snb- 
ject  of  a  separate  reasonable  charse. 

Our  judgment  is  therefore  for  3ie  appellants,  with  costs. 

Makistt,  J. — ^If  I  had  had  an  opportunity  of  carefully  eo^Ai- 
etine  the  judgment  which  has  just  been  delivered  by  my  brother 
Wills,  I  am  not  prepared  to  say  that  I  should  not,  with  peihape 
one  or  two  trifling  exceptions,  have  adopted  it  and  made  no  further 
observation  upon  the  case,  but  the  pressure  of  various  matt&s  of 
great  importance  has  been  such  that  I  have  not  had  an  opportunity 
of  so  carefully  considering  that  judgment  as  I  should  otherwiee 
certainly  have  done.  I  ought  to  say  the  pressure  upon  both  of 
us,  and  undoubtedly  on  my  brother  Wills,  because  he  has  been 

food  enough  to  take  the  trouble  of  writing  that  judgment  whidi 
as  just  been  delivered ;  but  there  are  one  or  two  comparadvdy 
minor  points,  and  they  may  be  of  some  importance,  and  there- 
fore I  intend  to  make  a  fow  observations  in  addition  to  those 
which  have  been  made  by  my  Brother  Wills.  In  the  conclnsioD 
I  entirely  and  absolutely  agree.  The  cardinal  point  in  the  case 
is,  what  is  the  true  and  proper  construction  of  tne  51st  section  of 
the  special  Act  ?  That  may  be  viewed  in  two  ways.  It  may  be 
considered  in  reference  to  the  usage  and  well-known  custom  and 
practice  with  regard  to  railway  companies,  and  with  r^rd  to 
carriers,  and  it  may  be  construed,  and,  I  think,  might  easily  be 
construed  without  reference  to  that  usage  and  practice.  There  is 
a  points-one,  perhaps,  more  of  form  than  of  substance — in  whieh 
I  do  not  quite  adopt  the  langua^  of  my  learned  Brothers.  In  my 
opinfon  the  5l6t  section  should  be  read  and  construed  as  containing 
three  parts — not  two.  The  first  is  this :  ^^  The  maximum  rates  of 
charges  to  be  made  by  the  company  for  the  conveyance  of  animals 
and  goods  including" — a  curious  expression — "the  tolls  for thense 
of  tlieir  railways  and  wagons  or  trncks  and  their  locomotive  power 
and  every  other  expense  incidental  to" — what? — ^^^ incidental  to 
such  conveyance."  And  that  word,  to  my  mind,  has  a  clear  and 
well-defined  meaning,  such  as  my  Brother  Wills,  in  his  judgment, 
has  alluded  to.  I  think  that  word  "  conveyance,"  if  I  may  say  eo, 
with  the  greatest  respect  to  the  Commissioners,  has  not  been  quite 
considered, — at  all  events,  effect  has  not  been  given  to  it  to  the 
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extent  which  it  deserves,  because  when  we  come  to  consider  all  the 
other  clauses  with  reference  to  railway  business  proper,  as  distin- 
guished from  carrier's  business,  I  think  the  language  in  all  the  sec- 
tions points  to  the  two  things  as  being  perfectly  separate  and 
distinct.  So  much  for  the  first  part.  Then  we  come  to  the  excep- 
tion, and  I  agree  with  my  learned  Brothers  that  strictly  the 
grammatical  construction  and  use  of  that  word  "except"  would  be 
extraordinary,  because  an  exception  is  an  exception  out  of  some- 
thing larger,  something  to  be  taken  out  of — ex.  Therefore  it 
would  run,  The  maximum  rates  and  charges  shall  not  exceed  so- 
and-so,  except  a  reasonable  sum  for  loading,  covering,  and  unload- 
ing. Well,  if  you  except  it  in  that  sense  you  take  it  out  of  it.  It 
would  be — ^you  may  charge  these  maximum  rates  except  that  you 
must  deduct  something,  and  that,  clearly  and  plainly,  is  not  the 
meaning.  It  is  an  exception  in  the  sense,  I  thiuK,  attributed  to  it 
by  my  Brothers,  of  an  addition.  It  is  not  an  exception  properly 
80  called ;  it  is  an  addition.  Now  here,  I  think,  I  draw  a  somewhat 
diffei*ent  line  from  that  of  my  learned  Brothers.  ''  Except  a  reason- 
able sum" — for  what  ? — "  for  loading,  covering,  and  unloading  the 
goods  at  any  terminal  station  of  such  goods."  jN'ow  there  is  clearly 
a  charge  permitted  and  authorized  for  that  which  may  or  may  not 
be  carriers  business.  Whether  they  are  carriers  or  not,  it  seems 
to  me  that  they  have  a  right  over  and  above  that  maximum  rate  of 
charge  to  charge  if  they  do  the  work ;  they  have  a  right  to  charge 
a  reasonable  sum  for  loading,  covering,  and  unloading  at  the  ter- 
minal station  whether  they  are  carriers  or  not.  And  then  we  come 
to  the  third  part  of  the  section :  ^^for  delivery  and  collection  and 
any  other  services  incidental  to  the  duty  and  business  of  a  carrier." 
There  the  legislature  have  distinctly  stated  that  they  consider 
delivery  and  collection  as  a  service  of  a  carrier,  and  so  it  is.  There- 
fore it  seems  to  me  that  whether  the  company  are  carriei*s  or  not, 
they  have  by  that  which  I  may  call  the  second  part  of  the  section, 
the  right  to  charge  for  the  loading,  covering,  and  unloading,  if 
they  perform  those  services.  And  then  we  come  to  the  most  im- 
portant part  of  the  whole  section :  "  and  for  delivery  and  collection 
and  any  other  services  incidental  to  the  duty  or  business  of  a 
carrier,  whei'e  such  services  or  any  of  them  are  or  is  performed  by 
the  company."  Well,  this  company  does  perform  the  duty  or  busi- 
ness of  a  carrier,  and  that  includes  delivery  and  collection.  How 
can  they  collect  the  mass  of  goods  which  are  collected  from  day  to 
day  without  having  either  a  goods  station,  as  it  is  usually  called,  or 
a  building — I  care  not  by  what  name  it  is  called  ?  To  separate  the 
parts  of  the  station  which  are  used  for  collecting,  handling,  and 
arranging  and  dealing  with  the  goods  from  the  station  seemd  to 
me  something  almost  inconceivable ;  it  could  not  be  done,  and  I 
place  great  reliance  upon  the  word  "  collection."  It  does  not  ipean 
merely  sending  carts  about,  and  each  cart,  having  collected  the 
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goods,  cominff  on  to  the  line,  bnt  the  company  collect  them  at  a 
place  where  thej  can  arrange,  handle,  and  sort  them,  and  do  all  the 
other  matters  which  are  necessary  before  thej  are  loaded,  and 
therefore  the  legislature  in  this  case,  whatever  may  have  been  done 
in  other  cases — ^and  a  number  of  other  special  Acts  were  called  to 
our  attention,  but  I  do  not  take  them  into  consideration  at  all,  I 
look  at  this  Act, — clearly  contemplated  the  case  of  a  railway  com- 
pany being  both  convey  ere  upon  the  railway  and  also  being  carriers, 
doing  all  services,  and  having  all  the  necessary  arrangements  in- 
cident to  the  business  of  carriere.  And  if  the  view  is  adopted,  see 
what  becomes  of  the  contention  on  the  one  side  and  on  the  other. 
I  am  reading  from  the  case :  ''At  tlie  hearing  of  the  application 
it  was  contended  by  the  applicants  and  denied  by  the  company 
that  the  maximum  rates  of  charges  in  the  said  51st  section  included 
all  charges  for  the  services  of  weighing,  checking,  clerkage,  watch- 
ing, and  labelling  of  or  in  connection  with  the  applicants'  goods, 
and  that  such  services  were  services  incidental  to  conveyance  and 
that  they  were  no  services  incidental  to  the  duty  or  business  of  a 
carrier."  It  is  contended  by  the  company  that  they  were  entitled 
to  charge  an  addition  for  loading  and  unloading,  and  for  mainten- 
ance of  machinery  and  appliances,  and  so  on.  So  that  there  is  the 
contention  on  the  one  side  and  on  the  other,  and  the  moment  a 
proper  construction  of  the  51st  section  is  arrived  at  it  seems  to  me 
that  the  contention  of  the  applicants  instantly  fails,  because  it  ^ives 
no  effect  at  all  to  that  important  exception,  as  it  is  called,  \mich 
includes  the  two  sets  of  charges  which  may  be  made.  It  is  to  be  a 
reasonable  sum.  How  could  the  legislature  ever  prescribe  for 
every  single  station  on  this  line,  for  every  terminal  station,  what 
was  a  proper  charge  ?  It  could  only  be  done  by  limiting  it  as  it 
has  cone,  to  "  a  reasonable  sum,"  and  it  is  for  the  Railway  Com- 
missioners to  say  what  is  a  reasonable  sum  under  the  circumstances 
at  each  terminal  station.  ''  Ko  station  is  to  be  considered  as  a  ter- 
minal station  in  regard  to  any  goods  conveyed  on  the  railways  of 
the  company  unless  such  goods  have  been  received  thereat  direct 
from  the  consignor  of  such  traffic  or  are  directed  to  be  delivered 
thereat."  Therefore,  terminal  stations  are  recognized,  and  ter- 
minal charges  are  recognized  distinctly,  and  it  seems  to  me  that 
there  we  might  leave  the  case,  because  if  that  construction  is 
adopted  which  we  hold  to  be  the  true  construction,  I  do  not  think 
there  is  any  substantial  difference  between  the  judgment  of  my 
learned  Brothers  and  myself  upon  that ;  but  I  think  it  is  clearer 
if  the  section  is  divided  into  three  parts  instead  of  two,  and  con- 
sider that  the  exception  includes  not  only  matters  which  may  be 
done  if  the  railway  company  are  carriers,  but  also  the  business  of 
a  carrier.  After  having  decided  that,  I  am  not  at  all  sure  that 
we  might  not  simply  say  that  is  the  principle  on  which  the 
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Commissioners  are  to  act,  and  that  is  the  tme  construction  of  the 
section.  * 

Bat  there  are  some  other  small  matters  which  perhaps  may  be 
mentioned.  We  are  to  answer  several  qnestions ;  therefore  let  us 
see  what  the  decision  of  the  Commissioners  is : — [The  learned 
judge  read  it  from  the  case.]  Suppose  for  a  moment  that  the 
i*ailway  company  did  not  carry  on  the  business  of  a  carrier,  and 
that  they  are  not  bound  to  do  it.  Assume  that  they  did  not  do 
it,  is  it  to  be  said  that  if  they  did  the  matters  which  are  men- 
tioned in  the  51st  section,  such  as  loading,  covering,  unloading, 
and  so  *on,  they  are  not  entitled  to  charge  for  them  ?  The  act 
says  that  they  are.  They  may  charge  a  reasonable  sum }  Of  course 
the  Commissioners  have  great  experience  of  these  cases,  and  to 
some  extent  it  seems  odd  that  we  should  have  to  interfere  with 
and,  it  may  be,  control  the  decision  of  the  Commissioners,  but 
the  lefi^islature  has  fi:iven  them  a  rifi^ht  to  state  a  case  upon  all  the 
matter  which,  in  tieir  opinion,  arl  qnestione  of  law,  whether  they 
are  or  are  not.  • 

The  Commiseioners  sav:  "The  services  of  weighing,  checMng, 
clerkage,  watching,  and  labelling  described  in  paragraph  5  of  this 
case  are  performed  by  the  company  for  their  own  protection  and 
in  their  own  interest,  but  they  also  inure  to  an  appreciable  extent 
to  the  benefit  of  the  applicants."  It  seems  to  me  that  if  the 
Commissioners  will  keep  steadily  in  view  the  line  which  we  have 
drawn  between  conveyance  and  the  other  matters  mentioned  in 
the  exception  in  the  5l8t  section,  there  will  be  no  difficulty  at  alL 
It  is  only  through  not  drawing  that  line  and  strictly  adhering  to  it 
that  this  question  has  arisen ;  and  it  is  the  only  way  I  can  account 
for  the  doubt,  if  I  may  say  so,  which  the  Commissioners  seem  to 
have  entertained. 

Many  clauses  in  the  general  Act  of  1845  were  drawn  to  our 
attention.  I  do  not  propose  to  go  through  them ;  but  several  of 
them  were  read— the  86th,  87th,  88th,  89tli,  90th,  Olst,  92d,  and 
93d  sections  were  specially  relied  upon  on  behalf  of  the  com- 
pany, and  they  no  doubt  have  a  very  great  bearing  on  this  ques- 
tion ;  biit  s.  93  seems  to  me  to  be  quite  sufficient  of  itself  to 
decide  the  whole  matter  as  to  whether  or  not  the  view  taken  by 
the  Commissioners  is  the  ri^ht  view.  Sect.  93  is  in  these  words : 
"  A  list  of  all  the  tolls" — it  is  "  tolls"  throughout — "  authorized  by 
the  special  Act  to  be  taken  and  which  shall  be  exacted  by  the  com- 
pany shall  be  published  by  the  same  being  painted  upon  one  toll- 
Doard  or  more  in  distinct  black  letters  on  a  white  ground,  or  white 
letters  on  a  black  ground,  or  by  the  same  bein^  printed  in  legible 
characters  on  paper  affixed  to  such  board  and  by  such  board  being 
exhibited  in  some  conspicuous  place  on  the  stations  or  places 
where  such  tolls  shall  be  made  payable."  Well,  now,  if  those 
charges  come  within  the  toll  charges,  and  what  we  call  rates  for 
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convejance,  it  would  be  abeolntelj  impossible  to  comply  with  the 
93rd  section  ;  but  that  section  has  been  a  snbject-matter  of  decis- 
ions, and  it  has  been  decided  that  the  word  ^^  tolls"  in  that  section 
does  not  include  charges  made  by  a  company  when  they  are  car- 
riers.    The  cases  that  I  refer  to  are  Gtirton  ^.  Bristol  and  Exeter 
Co.,   30  L.  J,  (Q.  B.)  273,  p.  293,  and  Scottish  Northeastern 
By.  Co.  V.  Andei'son,  1  Court  Sess.  Cas.  3d  Series,  1056.    That 
seems  to  me  to  show  that  the  view  we  take  is  the  correct  view; 
that  the  two  sets  of  charges — ^toUs,  and  charges  as  carrierB— are 
two  distinct  things  throughout  the  whole  Act,  and  as  far  as  I  can 
make  out,  througliout  all  the  Acts.     I  have  looked  through  the 
Act  of  1868  also,  and  I  do  not  find  anything  whatever  to  show 
that  the  view  I  am  now  taking  of  the  Slst  section  is  incorrect   It 
is  said  that  the  interpretation  clause,  s.  2,  of  the  Act  of  1S45, 
shows  what  is  meant  by  the  word  "  toll."     "  The  word  *  toll'  shail 
include  any  rate  or  charge  or  other  payment  payable  under  the 
special  Act,  for  any  passenger,  animal,  carriage,  goods,  merchan- 
dfise,  articles,  matters  or  tilings  conveyed  on  the  railway."    It  is 
only  the  conveyance,  and  having  regard  to  s.  93,  no  jonht  the 
legislature  thought  it  right  to  limit  uie  charge  for  tolls  properlj 
so  called,  but  they  could  not  specify  and  fix  a  reasonable  chai^ 
for  all  the  charges  made  as  carriers.    The  thing  was  imposgible; 
and  therefore,  bearing  in  mind  the  two  characters  in  which  this 
company  acts,  it  seems  to  me  that  the  consti-uction  we  put  upon 
the  5l8t  section  will  enable  the  Commissioners  to  decide  the  mat- 
ters in  difference  between  the  parties,  and  to  give  a  reasonable 
charge  for  all  those  matters  which  we  think  are  incidental  to  tbe 
duty — mind,  the  duty  and  business  of  carriers,  as  well  as  those 
other  matters  which  1  think  may  be  charged  for,  whether  they  are 
carriers  or  not,  namely,  to  repeat  it  once  ijiore,  the  loading,  cover- 
ing, and  unloading,  as  distinguished  from  the  business  of  carriers. 
As  to  the  questions  put  to  us  by  tne  Commissioners,  I  do  not 
think  we  can  answer  tnem  categorically.    The  first  question  of 
coui-se  we  can  answer — whether  they  have  power  to  state  a  special 
case  under  s.  15.     We  are  agreed  that  they  have  the  power  to 
state  a  case.      (2)  "Whether  the  statutory  maximum  rate  of 
charges  for  the  conveyance  of  goods  in  the  company's  Act  of 
Parliament,  26  and  27  Vict.  c.  ccxviii.,  includes  all  chai^  which 
the  company  are  authorized  to  make  for  station  accommodation, 
use  of  sidings,  weighing  (when  such  weighing  is  not  done  at  the 
request  of  the  consignor,   owner,  or  consignee  of  the  jroods), 
checking,  clerkage,  watching,  and  labelling,  or  for  any,  and  if  anv, 
which,  of  the  said  matters."    It  seems  to  me  that  we  must  leave 
that  to  the  Commissioners.    They  have  to  ascertain  what  is  done 
within  the  exception,  and  to  allow  a  reasonable  chai^  for  it;  bnt 
we  have  decided  what  we  think  comes  within  that  exception. 
Therefore,  I  think,  we  cannot  categorically  answer  every  one  of 
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thoee  qoestions.  The  Corainissionei'S  mnet  adopt  our  construction 
of  that  section  and  allow  a  reasonable  charge  for  what  is  done  by 
the  coinpanv  as  carriers,  inclndin^  loading,  covering,  and  unload- 
ing. The  third  question  is:  "Whether  'loading'  and  'unloading' 
in  the  51st  section  of  the  company's  said  Act  include  any,  and  if 
any,  what  portion  of  station  accommodation  other  than  appliances 
expressly  provided  to  accomplish  the  same  work  as  would  other- 
wise  be  performed  by  manual  labor."  There  again,  I  think  "load- 
ing" and  "  unloading"  include,  no  doubt,  everything  that  is  neces- 
sary for  loading  and  unloading,  but  I  certainly  am  of  opinion  that 
they  must  ffive  much  more  effect  to  tlie  latter  part  of  the  51st  sec- 
tion, as  to  the  duty  and  business  of  a  carrier,  wnich  clearly  includes 
delivery  and  collection,  because  it  says  "  and  any  other."  There- 
fore they  must  apply  that  section  in  the  way  that  we  tliink  it  ought 
to  be  applied. 

Then  the  last  question  is:  "Whether  the  words  'any  other  ser- 
vice incidental  to  the  duty  or  business  of  a  carrier '  in  the  51st  sec- 
tion of  the  said  Act  comprising  the  providing  station  acconimoda- 
tion  or  sidings  and  the  weighing,  checking,  clerkage,  and  labelling 
of  goods,  or  anv,  and  if  any,  which  of  Sie  said  matters."  That 
question,  I  think,  we  may  answer  in  the  affirmative :  "  Any  other 
service  incidental  to  the  duty  or  business  of  a  carrier,"  does  com- 
prise providing  such  station  accommodation  and  such* sidings,  and 
each  weighing,  checkage  and  labelling  as  is  incidental  to  the  duty 
which  they  undertake,  of  collecting  and  dealing  with  the  goods  as 
carriers.  I  do  not  think  we  can  answer  the  questions  put  to  us  by 
the  Railway  Commissioners  more  specifically  than  that. 

Macdomll, — I  do  not  gather  exactly  from  your  Lordships'  ob- 
servations whether  in  jour  judgment  you  think  that  providing  the 
station  itself  is  a  termmal  service  ? 

Manistt,  J. — Certainly.  I  have  said  that  in  my  opinion — and 
I  am  not  sorry  that  you  mention  it  again — ^some  goods  station  is 
indispensable  to  carry  on  the  business  of  a  carrier.  The  railway 
company  could  not  do  it  without. 

Hunter  asked  for  leave  to  appeal.  Special  leave  is  necessary. 
It  is  under  the  45th  section  of  the  Judicature  Act. 

Manistv,  J. — I  have  some  doubts  about  it ;  but  if  we  have  the 
power  to  give  leave  you  may  have  it. 

MacdoneU  referred  to  the  provisions  in  s.  26  of  the  Act  of  1873, 
that  the  court  may  "  remit  tne  matter  to  the  Commissioners  with 
the  opinion  of  the  court  thereon  or  may  make  such  other  order  in 
relation  to  the  matter  and  may  m^ke  any  such  order  as  to  costs  as 
to  the  court  may  seem  fit,  and  all  sudi  orders  shall  be  final  and 
conclusive  on  all  parties." 
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Manisty,  J. — ^We  reverse  the  decision  of  the  Bailwaj  Commis- 
sioners  giving  judgment  for  the  applicants,  and  remit  it  back  with 
our  opinion ;  and  I  think  we  ought  to  give  the  costs  of  this  case 
to  the  company. 

M<icdoneU. — Supposing  that  your  Lordships  have  power  to 
grant  leave  to  appeEu ;  would  you  grant  it  upon  the  condition  that 
the  apppellant  snould  be  at  liberty  to  refer  to  the  evidence  in 
Kempson  v.  Great  Western  By.  Co.,  as  has  been  done  in  this  court! 

MAinsTT,  J. — There  is  quite  sufSoient  evidence  in  this  case  to 
show  what  the  practice  was. 

Wills,  J. — ^It  will  make  no  difference ;  but  this  judgment  does 
not  intend  to  refer  to  the  evidence  in  Kempson's  case. 

Norton^  liose^  Norton  dk  Co.^  solicitors  for  appellants, 
NeUh  <&  Howell^  solicitors  for  respondents. 


Murray  et  al. 

V. 

Gulf,  Colorado  and  SAiirrA  Fe  B.  B.  Co. 

(68  Texas,  407.) 

Construing  art.  4357,  Rev.  Stat,  of  Texas,  AeZi,  that  a  railroad  has  the  right 
to  charge  for  the  carriage  of  any  quantity  of  freight  less  than  one  hundred 
pounds  the  same  amount  which  it  is  entitled  to  charge  for  one  hundred  pounds ; 
one  hundred  pounds  being  the  unit  fixed  by  the  statute. 

The  statutory  remedy  for  overcharge  in  freight  afforded  by  art.  4258,  Rev. 
Stat.,  is  not  exclusive,  but  cumulative,  and  he  who  .would  recover  the 
penalty  provided  by  it  must  bring  himseU  clearly  within  its  terms. 

A  pleading  will  be  construed  most  strictly  against  the  pleader. 

Appeal  from  Burleson.  Tried  below  before  the  Hon.  L  B. 
McFarland. 

Suit  brought  in  the  district  court  of  Burleson  county  Februarr 
7, 1883,  by  appellants,  to  recover  for  appellee,  under  articles  425t 
and  4258,  Bevised  Statutes,  the  penalty  prescribed  for  excessive 
charges  made  by  appellee  for  the  transportation  of.  freight.  The 
petition  specified  fonrteen  instances  of  excessive  chaises,  in  so 
many  counts,  demanding  the  penalty  in  each  case. 

It  set  forth  that  the  charges  complained  of  were  made  for  the 
transportation  of  freight  by  appellee  from  Galveston  to  Caldwell, 
a  distance  of  one  hundred  and  fifty-eight  miles,  and  that  the 
maximum  charges  permitted  by  law  for  such  transportation  was 
fifty  cents  per  hundred  pounds  per  hundred  miles,  or  seventy-nine 
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cents  per  hundred  pounds  for  the  one  hundred  and  fifty-eight  miles* 
The  first  count  complained  of  was  a  charge  made  January  6, 1883,  of 
thirty-nine  cents  for  freight  on  one  keg  of  powder,  weighing  thirty 
pounds,  and  the  amount  demanded  and  received  thei*efor,  when 
the  proper  maximum  charge  permitted  by  law  was  only  twenty- 
three  seven-tenths  cents.  The  other  counts  complained  of  similar 
charges  for  like  services  on  subsequent  shipments. 

The  petition  states  that  defendant  "  is  indebted  to  plaintifiEs  $500 
in  the  nature  of  a  penalty,"  under  article  4257  and  4258  of  theBe- 
vised  Statutes  of  Texas,  and  reiterates  this  statement  as  to  each  of 
fourteen  separate  claims ;  and  after  stating  the  distance  from  Gal- 
veston to  Caldwell  by  defendant's  railroad,  one  hundred  and  fifty- 
eight  miles,  and  the  maximum  charge  allowed  by  law  for  freight 
thereon  to  be  fifty  cents  per  one  hundred  pounds  per  one  hundred 
miles,  states  the  various  articles  shipped  from  Galveston  to  Cald- 
well, with  dates  and  weights  thereoi,  charges  made,  and  the  lawful 
charges  which  could  alone  be  made,  as  follows : 


Kee  of  powder 

Pail  of  butter 

Bucket  of  butter 

Show  case  ^ 

Keg  of  powder 

Package  picture  dgns. 


Bate  of 
Shipment. 


Jan.  6, 
Jan.  28, 
Feb.  8, 
Feb.  28, 
Apr.  29, 
June  10, 


1882. 
1882. 
1882. 
1882. 
1882. 
1882 


Founds 

Actonl 

Weight. 

ChJU'ge. 

80 

•0  89 

50 

49 

.  85 

84 

75 

1  40 

80 

89 

15 

20 

LegfU 
Ohaige. 


.89  i 

.27A 
.59^ 


There  were  many  other  like  items. 

The  averments  were  that  these  prices  were  demanded  by  defend- 
ant, who  refused  to  deliver  unless  same  wei-e  paid,  and  plaintiffs 
were  compelled  to  pay,  and  did  pay,  the  same,  when  defendant 
was  bound  to  carry  for  the  lesser  sums ;  that  the  charges  were 
made  with  knowledge  of  the  law  and  with  intent  to  injure  plaintiffs. 

The  defendant  demurred  to  the  petition,  among  other  grounds : 

1.  Because  the  statute  under  which  the  action  was  instituted  had 
been  repealed. 

2.  Because  the  petition  did  not  state  a  cause  of  action  against 
defendant  or  what  it  is  called  upon  to  defend. 

The  court  sustained  defendant's  demurrer,  and  plaintiffs  declin- 
ing to  amend,  the  petition  was  dismissed. 

The  judgment  recites  that  the  demurrer  ^^  is  well  taken  on  the 

grounds  urged,  to  wit :  1.  That  under  the  law  the  defendant  has 
le  right  to  charge  for  carriage  of  any  quantity  of  freight  less  than 
one  hundred  pounds  the  same  as  it  may  charge  for  one  hundred 
pounds ;  one  hundred  pounds  being  the  unit  fixed  by  the  statute. 
'^  2.  That  the  act  of  April  10,  1883,  is  a  repeal  of  the  law  under 
22  A.  &  K  R.  Caa.—  80 
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which  this  action  was  instituted,  and  that  the  right  of  action  fell 
with  the  repeal  of  the  law." 

JPord  <&  TaliaferTo  and  TT.  K.  Homan  for  appellants. 

BdUi/ngerj  Moit  cfe  Terry  for  appellee. 

Delany,  J.  C.  A. — Article  4256  of  the  Revised  Statutes  limits 
the  fare  to  be  paid  by  passengei-s  on  oar  railroads  to  five  cents  for 
Facts.  each  mile  or  fraction  of  a  mile.     Article  4257  is  as  fol- 

lows :  ^^  Bailroad  companies  may  charge  and  receive  not  exceeding 
the  rate  of  fifty  cents  per  hundred  pounds  per  hundred  miles,  for 
the  transportation  of  ireight  over  their  roads,  .  .  .  provided  that 
when  the  distance  from  the  place  of  shipment  to  the  point  of  des- 
tination of  any  freight  is  fifty  miles  or  less,  a  charge  not  exceeding 
thirty  cents  per  hundred  pounds  may  be  made  for  the  transporta- 
tion thereof." 

Article  4258.  "  Any  railroad  company  which  may  violate  either 
of  the  two  preceding  articles  shall  forfeit  and  pay  to  the  person 
injured  thereby  the  sum  of  five  hundred  dollars,  to  be  recovered 
before  any  court  having  jurisdiction  of  the  amount,  in  the  county 
through,  or  into  which,  the  passenger  or  freight  may  have  been 
transported." 

What  is  the  meaning  of  the  words  "  not  exceeding  the  rate  of 
fifty  cents  per  hundred  pounds  per  hundred  miles?" 

Appellants  insist  that  the  word  '^  rate  "  is  used  in  the  sense  of 
"lUTB"  Dm-  proportion,  and  that  it  applies  to  freights  weighing  less 
cuBBBiK  ^jjjj^Q  Qjjg  hnndred  pounds,  as  well  as  to  those  weighing 

more.  According  to  their  view  of  the  statute,  the  railroads  must 
carry  fifty  pounds  of  freight  one  hundred  miles  for  twenty-five 
cents,  twenty-five  pounds  for  twelve  and  a  half  cents,  and  one 

Eound  for  half  a  cent.  They  present  the  argument  thus :  "  If  a 
undred  pounds  is  taken  as  the  unit  of  weight,  one  hundred  miles 
must  be  taken  as  the  unit  of  distance ;  and  if  the  s^me  amount  may 
be  charged  for  one  pound  as  for  one  hundred  pounds,  the  same 
amount  may  be  charged  for  one  mile  as  for  one  hundred  miles ; 
therefore  the  same  amount  may  be  charged  for  carrying  one  pound 
one  mile  as  for  carrying  one  hundred  pounds  one  hundred  miles, 
which  is  unreasonable." 

Admit  the  force  of  all  this,  yet  the  doctrine  contended  for  by  the 
appellants  will  lead  to  results  equally  unreasonable.  Let  us  see. 
Appellants  would  have  the  railroads  carry  one  pound  one  hundred 
miles  for  half  a  cent ;  fifty  miles  for  one  fourth  of  a  cent ;  twenty- 
five  miles  for  one  eighth  of  a  cent,  and  when  wo  get  down  to  one 
mile  the  compensation  would  be  too  small  to  be  discovered  by  tlie 
naked  eye.  These  matters  appear  to  us  too  minute  to  be  made  the 
subject  of  statutory  regulation.  It  is  certainly  a  rather  startling 
proposition  to  say  tliat  tiie  legislature  intended  to  impose  a  penalty 
of  |500  upon  a  railroad  company  for  an  overcharge  of  one-hnn- 
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dredth  part  of  a  cent  in  a  freight  bill.  If,  therefore,  the  word 
^^  rate  "  is  need  in  the  sense  of  proportion,  it  must  be  limited  to  the 
ascending  scale  ;  that  is  to  say,  railroads  may  charge  fifty  cents  per 
hundred  pounds  per  hundred  miles,  and  they  may  charge  at  the 
same  rat^  or  in  the  same  proportion,  for  larger  amounts  and  for 
louTOr  distances. 

Appellants  refer  us  to  several  cases  which  we  will  notice.  First 
among  these  is  the  case  of  Knox  v.  Bailroad  Co.,  5  Bich.  (S.  C), 
22.  This  was  a  suit  to  recover  of  the  company  the  amount  of 
overcharges  for  the  transportation  of  a  large  quantity  of  merchan- 
dise and  cotton.  The  distance  was  thirty-seven  miles,  and  the 
company  had  charged  the  same  amount  as  they  would  have  chained 
for  a  distance  of  one  hundred  miles.  The  charter  allowed  '^  for  the 
transportation  of  goods  by  weight  not  exceeding  fifty  cents  per 
hundred  pounds  per  hundred  miles."  The  court  held  that  for 
heavy  arkdea  the  company  could  only  charge  for  the  actual  dis* 
tance  of  transportation  at  a  rate  not  exceeding  fifty  cents  per  hun- 
dred pounds  per  hundred  miles. 

We  are  referred  to  two  cases  from  Alabama :  Harrell  v.  M.  & 
M.  R.  R  Co.,  59  Ala.  322 ;  and  M.  &  M.  R.  R.  Co.  v.  Steiner, 
61  Ala.  559.  These  were  cases  in  which  large  quantities  of  freight 
had  been  transported  over  the  road  for  short  distances.  The  statute 
provided  that  the  company  might,  for  the  transportation  of  local 
freight,  '^  demand  not  exceeding  fifty  per  cent  more  than  the  rate 
charged  for  the  same  description  of  freight  over  the  whole  line  of 
its  road."  In  commenting  upon  this  statement  the  court  used  the 
following  language :  "  The  cnarge  for  the  transportation  over  the 
whole  line  is  so  much,  which  is  equivalent  to  so  much  per  mile. 
Local  freight  must  be  carried  at  the  same  rate  plus  fifty  per  cent. 
Thus,  if  the  charge  on  the  whole  line  be  one  hundred,  the  charge 
for  half  the  line  will  be  fifty  plus  fifty  per  cent,  equal  to  twenty- 
five  one-hundredths  added  to  fifty,  which  gives  seventy-five  as  the 
result."  We  are  also  referred  to  the  case  of  Rogan  v.  Aiken,  from 
Tennessee,  9  Am.  &  Eng.  R.  R.  Gas.  201. 

That  was  a  suit  to  recover  overcharges  on  a  road  which  was  only 
fifteen  miles  long.  The  charter  provided  that  the  "charge  for 
transportation  shsul  not  exceed  thirty-five  cents  per  hundred  pounds 
on  heavy  articles,  for  every  hundred  miles."  Mr.  Justice  Cooper, 
in  commenting  on  the  statute,  says  :  "  The  charge  for  one  hundred 

Eaunds  on  the  whole  length  of  defendant's  road  would  be  about 
ve  cents ;  and  for  one  pound,  five  hundredths  of  one  cent.  It 
cannot  be  supposed  that  the  legislature  intended  such  a  result  un- 
less it  had  said  so,  or  used  language  which  fairly  requires  such  a 
construction.  In  the  absence  of  words  fixing  a  smaller  unit,  or  in- 
dicating a  proportion,  the  obvious  and  natural  inference  would  be 
that  the  legislature  had  in  mind  only  the  unit  of  one  hundred 
pounds  and  one  hundred  miles,  and  intended  merely  to  designate  a 


468    MiTRBAY  et  aZ.  v.  gulf,  GOLO&ADO,  BTO.,  B.  B.  00. 

maximum  char^."  The  learned  judge  then  refers  to  the  cases 
which  we  have  just  quoted  and  says :  "  The  courts  of  South  Caro- 
Una  and  Alabama  admitted  the  hardship  of  the  construction  of  this 
statute  upon  the  railroad  companies ;  but  felt  themselves  constrained 
to  adopt  it  because  the  language  used  showed  a  legislative  intent 
that  the  charges  should  be  proportioned.  We  are  of  opinion  that 
no  such  intent  appears  in  the  language  of  our  statute ;  that  the  ob- 
ject was  to  fix  a  maximum  charge  beyond  which  the  companies 
coald  not  go,  and  to  leave  the  tariff  of  charges  within  that  limit  to 
the  companies,  subject  to  the  rule  of  the  common  law  and  the  regu- 
lating power  of  the  courts  and  the  legislature." 

It  will  be  noticed  that  in  all  those  cases  the  freight  was  large  in 
amount  and  the  distances  below  a  hundred  miles.  And  in  those 
States  there  seemed  to  have  been  no  regulation  of  the  charges  for 
short  distances  except  the  rather  indefinite  one  in  Alabama  con- 
cerning local  freight.  But  our  statute  contains  the  specific  provi- 
sion that  when  the  distance  is  fiftv  miles  or  less  the  charge  shall 
not  exceed  thirty  cents  per  hundred  pounds.  No  provision,  how- 
ever, is  made  for  an  amount  less  than  one  hundred  pounds.  We 
concur  with  the  court  below  in  the  oninion  that  one  hundred 
pounds  must  be  regarded  as  the  unit  fixea  by  the  legislature. 

If  this  rule  be  correct  the  present  suit  cannot  be  maintained,  as 
in  each  of  the  courts  in  the  petition  the  amount  of  freight  carried 
was  less  than  one  hundred  pounds. 

^  We  have  not  found  it  neccessary  to  determine  whether  art.  4258 
of  the  Revised  Statutes  was  repealed  by  the  act  of  April  10-,  1883, 
or  not,  and  we  express  no  opinion  on  the  subject 

Our  opinion  is  that  the  judgment  should  be  afiiirmed. 

AfiSrmed. 

ON  MOTION  FOB  BEHSABmO. 

Willie,  C.  J. — ^A  rehearing  is  asked  on  three  distinct  grounds. 
The  first  two  refer  to  the  fourth  and  eighth  counts,  respectively, 
of  the  petition.  In  both  the  instances  referred  to  in  these  counts 
the  weight  of  the  freight  transjported  was  below  the  unit  of  one 
hundred  pounds  established  by  the  statute. 

.  In  neither  of  these  causes  do  we  think  the  penalty  can  be  re- 
RnoEDT  CTMu-  covered,  for  this  reason :  The  statutory  remedy  is  not 
^'^^  exclusive  but  cumulative  ;  and  in  such  cases  it  has  been 

universally  held  that  he  who  would  recover  the  penalty  must  bring 
himself  within  the  terms  of  the  statute.  De  Witt  u  Dunn,  15  Tex. 
108 ;  De  la  Garza  v.  Booth,  28  Tex.  478 ;  Scogins  v.  Perry,  46 
Tex.  111. 

In  De  la  Garza  v.  Booth  the  statute  (Pas.  Dig.,  art  3781)  is  con- 
strued which  gives  a  severe  penalty  a^inst  one  who  fails  to  pay 
over  money ;  but  provides  that  it  shall  be  recovered  by  motion*  it 
was  held  that  the  penalty  could  not  be  recovered  by  suit. 
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A  similar  rule,  we  think,  ehonld  be  applied  to  cases  like  the  pres- 
ent. 

The  third  ground  of  the  motion  presented  the  case  of  an  over* 
charge  upon  the  ten  boxes  of  fire  crackers,  weighing  one  hundred 
and  twenty  pounds. 

This  would  come  within  the  statute,  but  when  we  turn  to  the 
petition  we  find  the  case  stated  thus :  "  One  package  containing 
two  boxes  of  cannon  crackers,  weighing  no  more  than  forty  pounds, 
and  one  package  containing  eight  Doxes  of  fire  crackers,  weighing 
.  .  .  eight  pounds."     The  charge  was  $1.56. 

The  pleading  will  generally  be  coustihied  most  strongly  against 
the  pleader.  It  does  not  appear  from  the  petition  that  these  two 
ackages  were  sent  by  one  and  the  same  shipment,  and  the  same 
ill  of  lading.  It  does  not  even  appear  that  they  were  sent  by  the 
same  person,  or  at  the  same  time,  or  that  they  were  carried  by  the 
same  train.  We  cannot  judicially  know  any  of  these  facts,  and 
they  should  have  been  stated  in  the  petition — at  least  it  should  ap- 
pear with  reasonable  certainty  that  tnere  was  but  one  shipment 

The  motion  is  overruled. 

Overruled. 


I 


West  Virginia  TrakSportation  Co. 

V. 
SWEETZER. 

(26  Wegt  Virginia,  484.) 

If  a  person  be  engaged  in  buying  oil  in  an  oil-region  and  shipping  it  over  a 
railroaia,  and  there  is  no  other  outlet  for  this  oil  except  over  this  railroad, 
and  under  these  circumstances  he  agrees  to  pay  to  the  railroad  company  more 
than  its  leeal  rates  of  charge  for  the  freight  of  such  oil,  and  does  make  such 
payments  from  time  to  time,  in  order  that  he  may  get  his  oil  transported  to 
market  in  the  only  manner  in  which  he  can  transport  it,  though  such  pay- 
ments are  made  after  each  shipment  of  oil  has  been  made  and  the  oil  delivered, 
such  person  must  be  considered  as  making  such  payment  not  voluntarily  but 
by  compulsion,  and  he  has  a  right,  in  an  action  for  money  had  and  received 
for  his  use,  to  recover  back  the  excess  of  freight  so  paid  by  him  over  the 
amount  which  the  railroad  company  had  a  legal  right  to  charge,  or  to  ofbet 
this  excess  acainst  the  railroad  company's  charge  if  it  brings  an  action  of 
assumptit  against  such  shipper,     (p.  444.) 

In  such  action  to  recover  back  such  excess  of  payments  made  beyond  the 
legal  rates  of  charge  there  is  no  necessity  for  the  plaintiff  to  prove  that  he 
demanded  the  repayment  of  such  excess  by  the  railroad  company  before  in- 
Btitnting  such  suit. 

The  West  Virginia  Transportation  Co.,  a  coiporation  of  this 
State,  in  1878  brought  an  action  of  assump&it  in  the  circuit 


470  WEST  VIRGINIA  TKANSPOBTATIOK  00.   V.  8WSSTZSB. 

conrt  of  Wood  conntj  against  Moses  Sweetzer  for  freidit  on  oil, 
storage,  cash  paid  by  the  plaintiff  to  the  Baltimore  &  Ohio  R  R 
Co.  for  the  nse  of  the  defendant,  at  the  request  of  the  plaintiff,  for 
freight  on  that  road  and  for  services  and  inspection  oi  oil  for  de- 
fendant. The  declaration  contained  nothing  but  the  proper  com- 
mon counts,  including  a  count  for  money  had  and  received,  and 
with  it  was  filed  a  bill  of  particulars  containing  a  detailed  account 
of  the  claims  of  the  plaintiff,  amouirting  in  all  to  $178.41.  The 
declaration  was  filed  at  the  August  rules,  1878.  The  defendant 
pleaded  non  assumpHtj  payment,  and  set-off,  on  which  issues  were 
joined.  With  his  plea  of  set-off  the  defendant  pleaded  a  specifica- 
tion of  offsets.  It  consisted  of  thirty-two  items,  ^^  to  cash  p^d 
freight  on  a  specified  number  of  barrels  of  oil  for  not  exceeding 
four  miles  to  Laurel  Junction,"  the  date  of  said  items  of  payments 
of  freight  being  severally  given.  The  aggregate  of  freight  so 
specified  as  paid  at  given  dates  between  May  8, 1877,  and  May  8, 

1878,  was  $609.31 ;  and  on  each  of  said  dates  of  payment  tbere 
was  credit  given  for  certain  specified  sums  as  '^  le^al  rates  for  trans- 

¥>rtation  by  you  of  said  oil  on  said  railroad  to  Laurel  Junction." 
he  aggregate  amount  of  these  legal  charges  as  specified  in  this  bill 
of  particulars  was  $217.70,  leaving  a  balance  of  $392.11  dne  to  tlie 
defendant  for  over-payments  of  freight. 

The  issues  joined  were  tried  by  a  lury,  who  on  September  24, 

1879,  found  a  verdict  for  the  defendant,  Moses  Sweetzer,  on  the 
issues  joined  for  $240.46.  A  motion  was  made  by  the  plaintiff  for 
a  new  trial,  which  the  court  refused,  and  on  October  18, 1879, 
rendered  a  judgment  for  the  defendant  for  $240.46  with  interest 
thereon  from  September  24, 1879,  the  date  of  the  verdict,  and  for 
his  costs. 

A  writ  of  error  and  supersedeas  was  granted  to  the  plaintiff  by 
this  court  to  the  judgment  of  the  circmt  court  rendered  Octob^ 
18,1879. 

W.  S.  Sands  for  plaintiff  in  error. 

Van  Winkle  <&  Arniler  for  defendants  in  error. 

Gbeen,  J. — The  first  ground  of  error  assigned  is  that  the  oonrt 
erred  in  not  excluding  the  defendant's  proof  of  his  bill  of  ofcets, 
because  the  bill  of  particulars  filed  by  the  defendant  did  not  gire 
the  plaintiff  notice  of  the  nature  of  the  ofiisets  as  required  by&ec- 
tion  four,  chapter  one  hundred  and  twenty-six,  of  the  Code  of  West 
Virginia.  It  is  aimied  that  this  bill  of  particulars  was  too  va^e 
to  give  the  plaintifTnotice  of  the  nature  of  the  defendant's  claim, 
because  its  neading  stat^  that  it  was  the  amount  paid  by  the  de- 
fendant to  the  plaintiff  or  for  its  use  for  freight  in  excess  of  I^ 
rates  of  freight.  And  it  fails  to  state  to  whom  this  freight  was 
paid.  There  is  nothing  in  this  objection.  The  nature  of  the  claim 
IS  set  forth  with  distictness  in  the  bill  of  particulars ;  and  it  might 
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have  been  set  fortli  with  much  lees  detail  and  still  would  have  been 
amply  sufficient  to  give  to  the  plaintiff  such  distinct  notice  of  the 
defendant's  claim,  which  was  simply  that  on  all  the  oil  ^^ 
transported  by  the  plaintiff  for  the  defendant  for  one  off  bujStciot.' 
year  from  and  after  May  3, 1877,  it  had  overcharged  the  ^^  '^"o^^^*^^ 
defendant,  charging  him  within  the  limits  of  the  rate  allowed  by 
the  charter  of  the  plaintiff,  bnt  in  excess  of  the  rates  allowed  and 
fixed  by  the  subsequent  act  of  March  3,  1875.  The  evidence 
shows  that  the  plaintiff  knew  perfectly  well  what  freights  it  had 
charged  during  tliat  year,  and  what  freights  it  had  received  of  the 
defendant,  there  being  no  controversy  or  dispute  about  this,  as  was 
distinctly  stated  in  effect  by  a  witness  of  the  plaintiff.  And  there- 
fore a  statement  of  the  person  or  company,  to  whom  the  defendant 
had  paid  this  freight  for  use  of  the  plaintiff,  would  have  added 
nothing  whatever  to  the  clearness  of  the  defendant's  bill  of  set-off. 
The  character  of  the  dispute  and  the  evidence  clearly  show  that 
the  plaintiff  was  not  taken  by  surprise  by  any  vagueness  in  the  de- 
fendant's bill  of  particulars.  The  court  thei'efore  did  not  err  in 
refusing  to  exclude  from  the  consideration  of  the  jury  the  defend- 
ant's evidence  tending  to  prove  his  set-off. 

The  next  question  involved  in  this  record  is :  Did  the  plaintiff 
have  a  right  during  the  year  beginning  May  8,  1877,  to  charge  the 
defendant  thirty-five  cents  per  baiTcl  for  the  transportation  over  its 
railroad  four  miles  long?  This  it  was  authorized  to  do  by  its 
charter,  the  limits  of  its  charge  being  not  more  than  seventy-five 
cents  per  barrel.  (See  Acts  1866,  chapter  113.)  Or  was  its  rate 
of  cliarges  reduced  by  the  acts  of  December  23, 1873,  as  amended 
by  act  of  March  3,  1875,  to  twenty  cents  per  ton  per  mile,  which 
the  evidence  in  this  case  shows  would  have  been  a  little  less  than 
twelve  cents  per  barrel  instead  of  the  charge  already  made  of  thirty- 
five  cents  for  the  distance,  which  the  defendant's  oil  was  actually 
transported. 

This  precise  question  was  decided  by  this  court  in  the  Laurel 
Fork  and  Sand  Hill  K,  K.  Oo.  v.  The  West  Virginia  Transporta- 
tion  Co.,  supra.  It  was  there  decided  that  these  acts  of  the  West 
Virginia  Legislature  of  December  27, 1873,  and  March  8, 1875,  are 
binding  on  ^1  railroad  companies  doin^  business  in  this  iutksallowxd 
State,  without  regard  to  the  provisions  which  may  Ur  SJ^™ 
have  been  inserted  in  their  charters.  In  that  case  this  iSSSmlma!^ 
court  confined  this  vefy  company,  the  West  Virginia  ^  "atute. 
Transportation  Co.,  to  twenty  cents  per  ton  per  mile  as  its  maxi- 
mum rate  of  charges,  as  provided  by  these  general  acts,  instead  of 
allowing  it  to  charge  thirty-five  cents  per  barrel,  as  allowed  by  their 
charter.  The  question  whether  the  West  Virginia  Transportation 
Co.  had,  after  the  tinie  the  ceneral  act  of  December  27,  1873, 
as  amended  by  the  act  of  Marcn  8, 1875,  went  into  effect  establish- 
ing the  maximum  rate  of  charges  for  transportation,  a  right  to 
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charge  higher  rates  than  those  fixed  by  this  seneral  act,  because  it 
had  l>een  by  ita  charter  (previously  granted)  anthorized  to  charge 
higher  rates,  was  so  fully  and  so  recently  considered  and  decided 
by  this  court  that  we  deem  it  unnecessary  to  fni-ther  consider  tliiB 
question,  though  it  has  been  elaborately  argued  in  this  case.  The 
arguments  presented  in  this  dise  on  this  point  were  fully  oonsid* 
ered  in  that  case,  both  of  the  cases  pending  before  this  court  at  the 
same  time. 

The  next  inquiry  is :  Was  the  payment  of  the  excessive  freights 
in  this  case  paid  voluntarily  by  the  defendant,  so  as  to  prednde 
him  from  a  right  to  demand  of  the  plaintiff  the  amount  which  he 
had  paid  in  excess  of  the  freights  which  the  plaintiff 
SS££7?Sd  m-  could  have  le^ly  charged  him  with  {  It  may  be  re- 
f5i!°"^**^'  garded  as  fully  settled  that  money  paid  under  a  mis- 
take of  facts  may  be  recovered  back.  'Durkin  &  Hen- 
derson V.  Cranston  et  al,j  7  Johns.  442 ;  Waite  v.  Leggett,  8 
Cow.  195.  It  has  been  sometimes  questioned  whether,  when 
money  has  been  voluntarily  paid  in  ignorance  or  mistake  of  law,  it 
can  or  cannot  be  recovered  back.  Thus,  in  Haven  v.  Foster,  9  Pick. 
129,  Morton,  J.,  said :  ^'  Whether  money  paid  through  ignorance  of 
law  can  be  recovered  back  is  a  question  much  vexra,  and  iDvoked 
in  no  inconsiderable  perplexity.  We  do  not  court  the  investiga- 
tion of  it." 

In  Clarke  v.  Dutcher,  9  Cow.  674,  the  cases  were  examined  and 
this  conclusion  was  reached  by  Sutherland,  J. :  ^^  Although  there 
are  a  few  dicta  of  eminent  judges  to  the  contrarv,  I  oonsidertbe 
current  or  weight  of  authority  as  clearly  establishing  the  position 
tliat  when  money  is  paid  with  full  knowledge  of  all  the  facts  upon 
which  it  is  demanded,  or  with  the  means  of  such  knowledge,  it 
cannot  be  recovei-ed  back  upon  the  ground  theparty  supposed  be 
was  bound  in  law,  when  in  truth  he  was  not.  H^  shall  not  be  per- 
mitted to  allege  his  ignorance  of  law ;  and  it  shall  be  considered  a 
voluntary  payment." 

In  the  case  of  Mayor  of  Richmond  v.  Judah,  5  Leigh,  305,  after 
a  full  review  of  the  English  cases  the  court  concluded  that "  mone/ 
paid  under  mistake  or  ignorance  of  fact  may  be  recovered  back, 
otherwise  under  a  mistake  or  ignorance  of  law." 

The  more  recent  authorities  have  strengthened  this  condnsion, 
and  it  may  be  regarded  as  well  settled  that  money  voluntarily  paid 
upon  demand,  though  the  demand  be  unjust,  cannot  be  Recovered 
back  where  the  party  paying  has  full  knowledge  of  all  the  facts.  Bat 
though  there  are  those  who  still  contend  that,  when  money  ispii 
under  a  mistake  of  law,  which  there  was  no  ground  to  claim  in 
conscience,  the  partv  paying  it  may  recover  it  back  (see  note  to 
Black  V.  Ward,  15  American  Reports,  page  171,  where  this  condo- 
sion  is  drawn  after  reviewing  a  number  of  cases),  yet  I  think  that 
the  conclusion  I  have  stated  above  must  now  be  regarded  as  set- 


MASS 
UKDEB  DUEK88 
MAT  BK  BBCOV- 


FBSIOHT  RATES — OYEBOHARGES — BEOOVEBY.  478 

tied,  and  certainly  in  this  State.  See  note  to  Mai*mett  v,  Hamp- 
ton, 2  Smith's  Leading  Cases,  458  ;  Mayor  v.  Jndah,  5  Leigh,  305 ; 
and  Haigh  v.  Building  Association,  W.  Ya.  Bnt  the  trouble  is 
to  determine,  when  a  payment  of  an  unjust  demand  is  sought  to 
be  recovered,  whether  such  payment  was  voluntary  or  whether  it 
was  by  compulsion.  If  it  was  not  voluntary  but  by  compulsion,  it 
may  be  recovered  according  to  all  the  authorities.  But  there  is  a 
great  conflict  among  the  decided  cases  as  to  what  is  a  voluntary 
and  what  a  compulsorv  payment,  some  courts  holding  a  payment 
made  under  certain  circumstances  as  a  voluntary  payment,  while 
others  under  exactly  the  same  circumstances  hold  such  a  pay- 
ment as  compulsory. 

There  are,  however,  some  points  on  which  all  the  authorities  are 
agreed.  Thus  where  a  person  is  compelled  by  duress  of  his  person 
to  pay  a  demand,  and  he  makes  the  payment  under  protest,  such 
payment  is  compulsory,  and  it  can  be  recovered  back.  This  is 
equally  true,  if  the  payment  was  compelled  by  duress  patmemt 
j/er  TThinas  ;  for  in  this  respect  it  is  immaterial  whether 
the  duress  be  .duress  of  imprisonment  or  duress  per 
minasj — that  is,  threats  sufficient  to  overcome  the  mind  and  will  of 
a  person  of  ordinary  firmness.  It  may  also  be  regarded  as  entirely 
settled  by  the  authorities  that  in  some  cases  pavment  will  be  re- 
garded as  made  on  compulsion  and  not  voluntanly,  and  the  party 
making  such  payment  will  be  entitled  to  recover  it  back  if  its  de- 
mand was  unjust,  though  the  payment  was  not  made  either  under 
duress  of  imprisonment  or  duress  per  mmaa.  All  the  authorities, 
for  instance,  agree  that  when  the  goods  of  the  party  making  the 
payment  have  been  illegally  seized  or  are  wrongfully  detained,  and 
to  obtain  possession  of  his  goods  the  owner  pavs  an  unjust  demand 
made  upon  him  by  the  party  holding  his  goods,  the  money  so  paid 
may  be  recovered  back  as  paid  upon  compulsion,  though  such 
seizure  or  detention  of  his  goods  is  not  duress  of  him.  At  com- 
mon law  such  seizure  or  detention  of  one's  goods  was  neither  duress 
of  imprisonment  nor  duress  j!>^  minas.  In  fact,  it  was  not  duress 
at  all ;  but  it  has  been  sometimes  improperly  called  duress  of 
goods. 

The  earliest  case  where  it  was  held  that  duress  of  goods,  as  above 
defined,  is  such  a  compulsion  as  would  render  the  payment  of  an 
QDJQst  demand  made  to  relieve  the  goods  of  such  duress  involun- 
tary, and  would  authorize  the  recovering  of  the  money  ddsbss  or 
80  paid  by  compulsion,  was  the  case  of  Astley  v.  Eey-  **^^ 
nolds,  2  Dtra.  916.  In  that  case  the  plaintifi  pawned  goods  to  the 
defendant  to  secure  the  loan  of  twenty  pounds  for  three  years. 
The  defendant  refused  at  the  end  of  the  three  years  to  give  up  the 
plate  pawned,  unless  the  plaintiff  would  pay  back  the  twenty 
pounds  borrowed  and  certain  usurious  interest  thereon.  The 
plaintiff  offered  to  pay  back  the  money  borrowed  and  legal  interest 
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thereon  ;  but  the  defendant  wonld  not  receive  it  and  surrender  the 

Slate,  bat  insisted  that  the  usurious  interest  should  also  be  paid, 
^hereupon  the  plaintijBE,  to  get  possession  of  his  plate,  paid  the  de- 
fendant his  whole  demand  and  Drought  an  action  of  assumpsit  to 
recover  back  the  amount  of  money  so  exacted  from  him.  The 
court  says : 

^'  We  think  that  this  was  a  payment  by  compulsion ;  the  plain- 
tiff might  have  such  an  immediate  want  of  his  goods  that  an  action 
of  trover  would  not  do  his  bmsiness ;  where  the  rule  volenti  nonJU 
injuria  is  applied  it  must  be  where  the  party  had  his  freedom  of 
exercising  his  will,  which  this  man  had  not.  We  must  take  it  that 
he  paid  the  money  relying  on  his  legal  remedy  to  get  it  back 
again." 

Some  have  said  that,  to  entitle  any  one  to  recover  back  money 
which  has  been  paid  on  an  unjust  demand,  there  must  be  either 
duress  of  one's  person  or  duress  of  his  goods.  But  clearly  there 
B^^,  are  circumatanceB  in  which  a  peraon  may  be  placed 
bS'of  pbbton  where  he  would  have  much  less  freedom  of  will  in 
OB  oooM.  making  a  payment  on  an  unjust  demand  than  he  would 
have  because  of  a  duress  of  his  goods ;  and  accordingly  there  are 
very  many  cases  to  be  found  in  tue  books  where  a  party  paying  an 
unjust  demand  has  been  allowed  to  recover  it  back  as  paid  on  com- 
pulsion, though  there  was  no  duress  of  either  his  person  or  of  his 
goods,  because  it  was  obvious  that  the  payments  were  made  in- 
voluntarily and  under  so  heavy  a  pressure  as  to  make  the  pay- 
ments not  only  involuntary,  but  really  compulsory. 

Some  of  these  cases  are  based  on  the  peculiar  circumstances  of 
the  case,  and  no  rule  of  law  could  well  be  deduced  from  them ;  and 
othera,  which  are  of  more  frequent  occurrence,  and  from  which  a 
rule  might  be  deduced,  are  cases  in  which  the  authorities  differ. 
Thus,  in  Massachusetts  it  has  been  said  that,  when  the  payment  of 
CA8B8  OH  KK-  moucv  has  been  made  upon  an  illegal  demand  by  one 
SS?"**  "***  who  has  authority  to  levy  upon  the  property  of  the 
person  upon  whom  such  demand  is  made,  and  by  a  sale  of  property 
to  satisfy  and  discharge  such  claim,  and  when  pavment  is  made 
upon  such  demand  to  prevent  such  seizure  and  safe  of  property, 
the  payment  is  compulsory.  Boston  &  Sandwich  Glass  Co. 
V.  City  of  Boston,  4  Mete.  181 ;  Amesbury  Woollen  &  Cotton 
Manufacturing  Qo,v.  The  Inhabitants  of  Amesbury,  17  Mass.  461 ; 
Preston  v.  The  City  of  Boston,  12  Pick.  7.  These  statements  in 
these  Massachusetts  cases,  or  the  doctrine  stated  in  them,  has  re- 
ceived considerable  countenance  from  cases  decided  elsewhere. 
The  Mariposa  Co.  v,  C.  C.  Bowman,  Deady,  228  ;  Hendy  v,  Soule, 
Id.  400 ;  Erksine  v,  Vanarsdale,  15  Wall.  76 ;  Harvey  &  Boyd 
V.  Town  of  Olney,  42  111.  386  ;  Bradford  v.  Chicago,  25  111.  411 ; 
Wiley  V.  Parmer,  14  Ala.  627 ;  Crutchfield  v.  Wood,  16  Ala.  702 ; 
Town  of  Caliaba  v.  Bamett,  34  Ala.  407 ;  Tuttle,  Jr.,  v.  Everett^ 
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61  Miss.  27 ;  First  National  Bank  v.  Watkine,  21  Mich.  488 ; 
Atwell  V.  Zeluff,  26  Mich.  118 ;  McKeetJ.  Campbell,  27  Mich.  500. 
On  the  other  hand,  it  was  held  in  Smith  v.  Bedfield,  27  Me.  145, 
that  if  payment  be  made  on  an  unjust  demand  to  one  having 
authority  to  enforce  payment  by  sale  of  property,  before  there  is 
any  seizure  of  property,  and  when  no  immediate  seizure  of  the 
property  for  sale  was  threatened,  so  that  payment  could  not  have 
been  shown  to  have  been  made  to  avoid  tlie  seizure  and  sale  of  the 

Eroperty,  such  payment  is  voluntary  and  cannot  be  recovered  back 
y  suit.  This  position  receives  countenance  from,  and  is  appar- 
ently sustained  by,  many  decisions,  among  which  may  be  cited  iJ'ew 
York  cfe  Harlem  JR.  K.  Co.  v.  Marsh,  12  N.  T.  308 ;  Walker  v. 
City  of  St.  Louis,  15  Mo.  563;  Phillips  v,  Jefferson  Co.,  5  Kan. 
412 ;  Taylor  v.  The  Board  of  Health,  31  Pa.  St.  73 ;  Barnett  v. 
The  City  of  Cambridge,  10  Allen,  48 ;  Robinson  v.  The  City  of 
Charleston,  4  Rich.  317 ;  Morris  v.  Mayor  of  Baltimore,  5  Gill,  244. 

The  cases  relied  upon  to  sustain  each  of  these  opposing  propo- 
sitions were  cases  of  payments  made  by  taxpayers  to  collectors  of 
taxes ;  and  many  of  them,  it  seems  to  me,  are  in  irreconcilable 
conflict.  But  many  of  them  which  are  in  apparent  conflict  may 
be  reconciled  by  the  differences  in  the  laws  ox  the  different  States 
in  which  they  were  rendered,  in  reference  to  the  powers  and  duties 
of  different  collectors  of  taxes  and  the  modes  provided  for  the  col- 
lection of  taxes  which  are  not  paid.  But  I  deem  it  unnecessary  to 
form  or  express  any  opinion  in  reference  to  the  correctness  of  the 
decisions  in  any  of  these  cases;  for,  as  I  conceive,  these  dases 
arising  from  the  payment  of  taxes  af terwai*ds  sought  to  be  recovered 
back  tnrow  little  light  upon  the  case  before  us  of  a  payment  made 
to  an  individual  or  coi'poration  afterwards  sought  to  be  recovered 
back,  because  in  deciding  the  cases  of  payments  made  to  tax-col- 
lectors afterwards  sought  to  be  recovered  back  there  enters  necessa- 
rily such  a  variety  of  considerations,  which  cannot  properly  enter 
into  the  consideration  of  cases  of  payments  made  to  individuals 
and  sought  to  be  recovered  back,  tnat  the  first  class  of  decisions 
can  throw  no  certain  light  upon  the  decisions  of  cases  of  the  second 
class. 

I  will  here  simply  refer  to  a  few  of  the  considerations  which 
have  entered  into  and  controlled  to  a  greater  or  less  extent  the  de- 
cisions of  cases  of  payments  made  to  tax-collectors  sought  to  be 
recovered  back,  and  which  are  peculiar  to  this  class  of  cases.  The 
proper  action  to  recover  back  money,  which  has  been  paid,  when 
It  can  be  recovered  back,  is,  as  all  the  authorities  agree,  an  action 
of  aastmwsit  for  money  had  and  received  to  the  plaintiff's  use. 
This  is  a  kind  of  equitable  action  to  recover  back  money  which 
ought  not  in  justice  to  be  kept ;  and  it  lies  only  for  money  which 
et  asquo  et  bono  the  defendant  ought  to  refund.  Now,  if  a  tax-col- 
lector receives  a  tax  by  a  misconstruction  of  law  honestly  made,  and 
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the  taxpayer  pays  it  also  in  ignorance  of  the  law,  and  it  be  paid 
Tax  PAID  UKDBE  voluntarily,  and  tne  tax-collector  pays  it  over  to  the 
vmcT^(Sf^A  State,  or  to  a  municipal  coi'poration,  as  the  case  may  be, 
^^'  and  the  tax  so  paid  is  expended  by  the  municipal  cor- 

poration in  the  improvement  of  the  municipality,  it  may  be  in  im- 
proving a  street  or  road  in  front  of  the  taxpayer's  property,  it 
would  seem  altogether  proper  that  such  taxpayer  ouglit  not  to  be 
permitted  to  recover  sucli  tax  back  from  either  the  tax-collector  of 
the  State  or  municipality.  It  would  be  obviously  unjust  to  permit 
it  to  be  recovered  of  the  tax-collector,  who  did  onlv  what  he  as  well 
as  the  taxpayer  believed  to  be  his  duty,  and  who  has  not  the  money 
in  his  hands,  but  has  honestly  paid  it  over  to  the  State  or  munici- 
pality. The  taxpayer  of  coui'se  could  not  rer»over  it  against  the 
times  such  land  is  appraised  and  the  damages  of  the  owner,  as- 
sessed at  an  exhorbitantly  large  sum,  and  therefore  the  corporation, 
State,  for  no  suit  can  be  brought  against  the  State ;  and  he  could 
not  justly  recover  it  of  the  municipality  which  has  honestly  ex- 
pended it,  perhaps  in  a  manner  directly  enhancing  the  value  of 
the  real  estate  of  the  party  paying  the  tax.  Taylor  v.  The  Board 
of  Health,  31  Pa.  St.  73. 

Again,  in  some  States  the  payment  of  certain  municipal  taxes 
cannot  be  enforced  by  a  sale  of  property  by  the  tax-collector ; 
voLUHTABTPAT-  ^^^  ^^^  voluutary  payment  of  such  a  tax  to  the  tax- 
MBwoFTAx.  collector  would  stand  on  the  same  footing  as  the  volun- 
tary  payment  of  a  debt  to  a  natural  person.  This  consideration 
had  Its  weight  in  the  case  of  the  Mayor,  etc,  of  Richmond  v.  Ju- 
dah,  5  Lei^,  305,  where,  according  to  the  syllabus,  "  a  citizen  of 
Richmond  paid  money  to  the  corporation  under  a  belief  of  both 
parties  that  it  was  due  for  city  taxes  imposed  by  an  ordinance  of 
the  corporation,  when  it  was  not  so  due.  JSeld,  it  cannot  be  re- 
covered back."  That  the  fact  that  the  ofScer  to  whom  this  tax 
was  paid  had  no  means  of  coercing  its  payment  had  its  weight  in 
this  decision  appears  in  Judge  Can-'s  opinion,  page  315. 

A^in,  in  some  States  a  taxpayer  may  enjoin  Uie  collection  of  a 
tax,  if  it  be  an  illegal  tax.  When  this  can  be  done,  it  might  weU 
influence  the  decision  of  a  case  where  a  taxpayer  sought  to  re- 
cover back  a  tax  which  he  had  paid.  This  question,  whether  the 
illegal  tax  could  or  could  not  be  enjoined,  seems  to  have  been  re- 
garded as  a  material  element  in  determining  whether  an  illegal  tax 
paid  could  be  recovered  back.  Stephens,  Treasurer  of  Lucas 
County  V.  Daniels  et  al,<,  27  Ohio  St.  535.  The  numerous  au- 
thorities on  the  question  whether  an  illee:al  tax  paid 
iLLBOAL  fAx  AS  cau  bc  recovei*ed  back  will  snow  other  circumstances 

AFTBCmfO  RIGHT  .•  (.^^i  i**  ^^1  >•  i*i 

TORBcovKRBAOK  enteriug  mto  the  decisions  of  the  question,  whicli  are 
TAX  IF  PAH*.  peculiar  to  such  cases,  and  which  render  their  authority 
of  comparatively  little  weight,  where  the  question  is,  whether  a 
debt  paid  to  an  individual,  which  was  not  justly  due,  can  bc  le- 
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covered  back.  I  ehall  therefore  devote  no  more  time  to  an  exami- 
nation of  these  cases  of  illegal  taxes  paid  and  then  soaght  to  be 
recovered  back,  and  shall  confine  my  examination  to  those  cases 
which  either  directly  or  more  proximately  bear  on  the  question 
involved  in  this  case,  if  more  freight  be  demanded  by  a  railroad 
company  than  it  has  a  legal  right  to  demand,  and  such  unjust  de- 
mand is  complied  with,  and  more  freight  is  paid  than  is  legally 
due,  he  can  recover  it  back,  and  if  so  under  what  circumstances. 

The  case  of  Thomas  v.  City  of  Richmond,  12  Wall.  349,  did  not 
involve  directly  the  question  presented  by  this  record ;  but  Justice 
Bradley,  in  delivering  the  opmion  of  the  court,  on  page  355  lays 
down  certain  principles  which,  it  seems  to  me,  have  a  considerable 
bearing  on  it.  He  says :  ^^  Lord  Mansfield,  in  Smith  v.  Bromley, 
2  Doug.  696,  as  long  a^o  as  1760,  laid  down  the  doctrine,  which 
has  ever  since  been  followed,  in  these  words :  *  If  the  act  be  itself 
immoral  or  the  violation  of  the  general  law  of  public  policy,  both 
parties  are  inpoH  delict  ;  but  when  the  law  violated  is  calculated 
for  the  protection  of  the  subject  against  oppression,  extortion,  and 
deceit,  and  the  defendant  taKes  advantage  of  the  plaintifiPs  condi- 
tion or  situation,  then  the  plaintiff  shall  recover.' "  The  rule  thus 
stated  would,  when  applied  to  such  a  case  as  that  before  us,  lead  to 
the  conclusion  that  it  a  partv  pays  to  a  railroad  company  more 
freight  than  the  company  could  legally  demand,  he  could  recover 
it  back,  if  the  railroaa  company  in  demanding  the  illegal  amount 
for  freight  took  advantage  of  the  condition  or  situation  of  the  plain- 
tiff ;  for  the  laws  fixing  the  maximum  charges  of  railroad  com- 
panies were  expressly  intended  to  protect  persons  sending  freight 
irom  the  extortion  or  oppression  oi  railroaa  companies. 

There  has  been  one  English  case,  and  a  number  of  recent  Ameri- 
can cases,  bearing  direct^  on  the  q^uestion,  Under  what  circum- 
stances would  the  demand  of  a  railroad  company  of  an  illegal 
amount  for  freight  be  regarded  as  a  taking  advantage  of  the  situa- 
tion of  a  party  sending:  freifi^ht,  so  as  to  make  his  pay-  bmoybit  back 
ment  of  the  ille&:al  amount  of  freificht  demanded  a  ntBoiR  whbbb 
payment  under  compulsion,  and  enable  him  by  an  action  ncBaoHOBoooos 
to  recover  of  the  railroad  company  the  amount  he  paid  in  excess  of 
the  legal  charge?  The  English  case  is  Parker  v.  The  Great 
Western  K.  K.  Co.,  7  Man.  &  G.  253,  decided  in  1844.  In  that 
case  the  plaintiff  was  charged  by  the  defendant  for  freight  cer- 
tain rates  which  it  demanded,  and  it  refused  to  carry  the  freight 
for  the  plaintiff  unless  he  would  pay  its  charges  in  inll ;  and  the 
plaintiff  to  get  his  goods  carried  paid  them  in  full,  protesting  that 
they  were  greater  than  the  defendant  had  a  right  to  demand.  He 
afterwards  brought  an  action  of  (tasumpsU  to  recover  back  the 
money  which  he  had  paid  in  excess  of  the  legal  charges,  and  re- 
covered the  amount.    On  the  question  whether  the  money  so  paid 
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ooald  be  recovered  back  in  this  action  of  ccsaumpsit,  the  court,  on 
page  392,  49  Eng.  Com.  Law  K.,  bsljs  : 

^'  It  was  argued  by  the  defendant  that  it  could  not ;  for  tlie  pav- 

ments  were  made  voluntarily  with  a  full  knowledge  of 

all  the  circumstancee,  and  the  plaintifiE  was  not  com- 
pelled to  make  these  payments,  but  in  each  case  must  be  considered 
is  having  made  a  co^t  wiUi  the  company  to  pajr  a  certain  sm 
of  money  as  the  consideration  for  the  carriage  oi  ms  goods ;  and, 
having  made  such  contracts,  he  cannot  now  retract  and  recover  tlie 
money  paid  in  pursuance  of  them.  In  support  of  this  aigament 
Knibbs  v.  Hall,  1  Esp.  N.  P.  C.  84 ;  Brown  v.  McKinley,  1  Esp. 
N.  P.  C.  279 ;  Bilbie  v.  Lumley,  2  East.  469,  and  Brisbane  v. 
Deans,  5  Taunt.  143,  were  cited.  On  the  other  side  it  was  argoed 
that  they  could  not  be  considered  as  voluntary  payments ;  that  the 
parties  were  not  on  an  equal  footing ;  that  the  defendant  would  not, 
till  such  payments  were  made,  perform  that  service  for  the  plain- 
tiff which  he  was  entitled  by  law  to  receive  from  it  without  mak- 
ing such  payments,  and  that  consequently  he  was  acting  under 
coercion  ;  and  in  support  of  this  view  of  the  case  Dew  v.  rarsons, 
2  B.  &  Aid.  562,  1  Chitt.  Eep.  295  ;  Morgan  ^^  Palmer,  2  B.  & 
C.  729,  4  D.  &  R.  283 ;  and  Waterhouse  v.  Keen,  4  B.  &  C.  800, 
6  D.  R.  257,  were  cited.  We  are  of  opinion  the  payments  were 
not  voluntary.  They  were  made  in  order  to  induce  the  company 
to  do  that  which  they  were  bound  to  do  withput  them ;  and  for  tbe 
refusal  to  do  which  an  action  on  the  case  might  have  been  main- 
tained, as  expressly  decided  in  the  case  of  Pichford  v.  The  Grand 
Junction  R.  K.  Co.,  10  M.  &  W.  399  ;  and  in  this  respect  the  case 

very  much  resembles  that  of v.  Pigott  mentioned  by  Lord 

Kenyon  in  Cartwright  v.  Bowlev,  2  Esp.  N.  P.  C.  723.  That 
was  an  action  brought  to  recover  Dack  money  paid  to  the  steward 
of  a  manor  for  producing  at  a  trial  some  deeds  and  court-rolls,  for 
which  he  had  charged  extravagantly.  The  obiection  was  that  the 
money  had  been  voluntarily  paid,  and  so  could  not  be  recoTered 
back  again  ;  but  it  appearing  that  the  party  could  not  do  without 
the  deeds,  so  that  the  money  was  paid  through  necessity  and  the 
urgency  of  the  case,  it  was  held  to  be  recoverable.  We  think  the 
principle  on  which  this  decision  proceeds  is  a  sound  one,  and  strictly 
applicable  in  the  present  case,  and  that  the  defendants  cannot  bj 
the  assistance  of  that  rule  of  law,  on  which  they  relied,  retain  the 
money  they  have  improperly  received." 

In  Swift  Co.  V,  United  States,  111  U.  S.  29,  the  court,  citing 
the  above  case  approvingly,  says:  "The  appellant  had  nochoica 
The  only  alternative  was  to  submit  to  an  illegal  exaction  or 
discontinue  its  business.  It  was  in  the  power  of  the  officers  of 
the  law,  and  conld  only  do  as  they  required.  Money  paid  or  other 
value  parted  with  under  such  pressure  has  never  been  regarded  as 
a  voluntary  act  within  the  meaning  of  the  maxim  volmtinonfi 
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ii^uria.  In  Close  v,  Pbipps,  7  M.  &  Gr.  586,  which  was  a  case 
of  money  paid  in  excess  of  what  was  due  to  prevent  a  threatened 
sale  of  mortgaged  property,  Tindal,  C.  J.,  said :  '  The  interest  of 
the  plaintiff  to  prevent  the  sale  by  submitting  to  the  demand  was 
60  great,  that  it  may  well  be  seen  the  payment  was  made  under 
wjiat  the  law  calls  a  species  of  duress.'  And  in  Parker  v.  Great 
Western  By.  Co.,  7  M.  &  Gr.  253,  the  wholesome  principle 
was  recognized  that  payments  made  to  a  common  carrier  to 
iDduce  it  to  do  what  by  law  without  them  it  was  bound  to  do, 
were  not  voluntary  and  might  be  recovered  back.  Illegal  interest, 
paid  as  a  condition  to  redeem  a  farm,  was  held  in  Astley  v,  Key- 
nolds,  2  Sti*a.  915,  to  be  a  payment  by  compulsion.  This  case  was 
followed  after  a  satisfactory  review  of  the  authorities  in  Tatt  v,  Ide, 
3  Blatchf.  249;  and  in  Ogden  v.  Maxwell,  3  Blatchf.,  it  was  held 
that  illegal  fees  exacted  by  a  collector,  though  sanctioned  by  long- 
continued  usage  and  practice  in  the  office  under  a  mistaken  con- 
struction of  the  statute,  even  when  paid  without  protest,  might  be 
recovered  back  on  the  ground  that  the  payment  was  compulsory 
and  not  voluntarv.  And  in  Maxwell  v.  Griswold,  10  How.  242- 
256,  it  was  said  by  this  court :  '  Now,  it  can  hardly  be  meant  in 
this  class  of  cases  that  to  make  a  payment  involuntary  it  should 
be  by  actual  violence  or  any  physical  duress.  It  suffices  if  the 
payment  is  paused  on  the  one  part  by  an  illegal  demand,  and  made 
on  the  other  part  reluctantly,  and  in  consequence  of  that  illegality, 
and  without  oeing  able  to  regain  possession  of  his  property  except 
by  submitting  to  the  payment.'  To  the  same  effect  are  American 
Steamship  Cto.  v.  Yong,  89  Penn.  St.  186  ;  Cunningham  v.  Mun- 
roe,  15  Gray,  471 ;  Cai'rew  v.  Rutherford,  106  Mass.  1 ;  Preston 
y.  Boston,  12  Pick,  7.  In  Beckwith  v.  Frisbie,  32  Vt.  559-566, 
it  was  said :  ^  To  make  a  payment  voluntary,  the  parties  should 
stand  upon  an  equal  footing.  If  a  person  illegally  claims  a  fee 
colore  officii^  the  payment  is  not  voluntary  so  as  to  preclude  the 

Erty  from  recovering  it  back.  Morgan  v.  Palmer,  2  B.  &  C.  729. 
Steel  V.  Williams,  8  Exch.  625,  Martin,  B.,  said :  '  If  a  statute 
prescribes  certain  fees  for  certain  services,  and  a  party  assuming 
to  act  under  it  insists  upon  having  more^  the  payment  cannot  be 
eaid  to  be  voluntary.  Ko  formal  protest  made  at  the  time  is  by 
statute  a  condition  to  the  present  right  of  action,  or  in  cases  of 
action  against  the  collector  to  recover  back  illegal  taxes  exacted.'" 
In  the  same  spirit  as  these  remarks  are  the  views  expressed 
by  the  Supreme  Court  of  the  United  States  in  Railroad  Co.  v. 
Lockwood,  17  Wall.  379,  in  speaking  of  contracts  by  a  railroad 
company  with  customers  for  exemptions  from  responsibilities. 
The  court  say :  "  The  can*ier  and  his  customer  do  not  stand  upon 
a  footing  of  equality.  The  latter  is  only  one  individual  of  a 
million.  He  cannot  afford  to  higgle  or  stand  out  and  seek  redress 
in  the  courts.    His  business  will  not  admit  of  such  a  course.    lie 
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prefers  rather  to  accept  any  bill  of  lading  or  sign  any  paper  the 
carrier  presents,  often  indeed  without  knowing  what  one  or  the 
other  contains.  In  most  cases  he  has  no  other  alternative  but  to 
do  this  or  abandon  his  business." 

The  oldest  decision  in  this  country  directly  on  the  question 
under  discussion,  which  I  have  found,  was  rendered  in  1871. 
It  was  the  case  of  McGregor  v.  Erie  K.  B.  Co.,  35  N.  J.  89. 
In  that  case  the  court  say :  ^'  The  defendants  at  the  time  of  the 
delivery  of  the  goods  disputed  a  part  of  the  charges  made  by  the 
railroad  company,  but  paia  them  and  afterwai*ds  brought  an  action 
of  assumpsit  to  recover  back  the  amount  overpaid."  On  page  113 
NKw  jbrskt  the  court  say:  "It  is  undoubtedly  a  general  rule  of 
Sw-TOY  bIck'of  law  that  money  voluntarily  paid  with  a  full  knowledge 
^^oluctae"  of  the  facts,  even  if  for  an  unjust  claim,  and  even  if 
PAYMBHT.  pj^j^  under  protest  simply,  cannot  be  recovered  back. 

There  are  many  cases,  however,  to  which  the  rule  does  not  apply. 
The  action  for  money  had  and  received,  speaking  generally,  lies 
to  recover  money  which  in  equity  and  good  conscience  ought  to 
refunded.  But  this  expression  is  too  general  as  a  guide.  The 
ordinary  cases  where  it  is  maintained  are  stated  by  Lord  Mans- 
field in  the  case  of  Moses  v,  McFarland,  2  Burr.  1009,  very  con- 
cisely as  follows :  '  But  it  lies  for  money  paid  by  mistake,  or  upon 
a  consideration  which  happens  to  fail,  or  for  money  got  through 
imposition,  express  or  implied,  or  an  undue  advantage  taken  of  the 
plaintiff's  situation,  contrary  to  laws  made  for  the  protection  of 

Srsons  under  those  circumstances.'  Although  the  decision  in 
oon  V,  McFarland  is  ovemiled,  yet  this  statement  of  the  Lord 
Chief  Justice  is  cited  approvingly  in  the  law.  In  ordinary  cases 
between  individuals,  where  a  peraon  has  no  power  to  enforce  an 
unjust  claim  but  by  legal  remedies,  and  another  pays  it,  even 
under  protest,  he  cannot  recover  it.  Both  parties  are  on  an  equal 
footing.  But  where  they  are  not  on  an  equal  footing  and  money 
is  paid,  not  by  compulsion  of  law,  but  by  compulsion  of  the  cir- 
cumstances, as  when  it  is  paid  to  relieve  goods  from  illegal  restraint 
which  could  not  otherwise  be  reasonably  obtained,  or  to  compel 
the  performance  by  others  in  order  to  enjoy  or  obtain  a  right, 
then  it  may  be  recovered  back.  Of  this  latter  kind  are  moneys 
paid  under  order  of  tolls  or  charges  on  turnpikes  or  railroads. 
Feamley  et  al.  v.  Morley,  5  B.  &  C.  25 ;  Parker  v.  G.  W.  R.  R. 
Co.,  7  M.  &  G.  253 ;  Parkers  Bristol  &  Exeter  R  K  Co.,  6  Exch. 
702.  The  principle  of  these  cases  is  that  money  was  paid  in- 
voluntarily in  point  of  fact  and  in  order  to  induce  the  parties  to 
do  what  they  were  obliged  to  do  without  requiring  the  payment.  It 
was  the  rignt  of  the  plaintiffs  to  have  their  goods  carried  for  the 
legal  rates ;  and  if  it  was  reasonably  necessary  for  the  plaintiffs  to 
pay  the  unjust  demand  in  order  to  enjoy  that  right,  and  they  did 
then  pay  under  protest,  the  payment  will  not  be  consideied  as  vol- 
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untary.  In  the  case  of  Parker  v.  The  G.  W.  R.  B.  Co.,  the  com- 
pany ref  nsed  in  terms  to  carry  the  goods  unless  paid  its  demands, 
n  the  case  of  Feamley  v,  Morlej,  5  B.  &  C.  25,  the  gate  of  a 
tnrnpike  being  closed,  a  coachman  was  preyented  from  proceeding, 
the  coachman  protesting  bnt  paying  the  toll  demanded.  In  these 
cases  there  was  an  express  refusal ;  but;  I  do  not  consider  it  necessary 
that  the  refusal  should  be  express.  It  is  sufficient  if  the  person  has 
just  and  reasonable  ground  to  apprehend  that  unless  the  money  is 
paid  his  goods  will  not  be  carried  or  will  be  withheld.  Where  a  cor- 
poration or  person  has  the  power  to  refuse  a  right,  to  which  a  party 
IS  entitled,  unless  he  complies  with  an  unjust  demand,  the^  do  not 
stand  upon  an  equal  footing.  The  courts  will  not  be  illiberal  in 
allowing  a  person  to  act  upon  his  reasonable  apprehension  of  such 
refusal  when  the  circumstances  fairly  show  that  unless  he  does 
submit  to  the  illegal  demand  his  right  will  be  withheld..  There 
are  indications  in  the  following  cases  to  that  effect  in  principle. 
Valpy  V.  Manley,  1  M.  G.  &  S.  594;  Morgan  v.  Palmer,  2  B.  &  C. 
729 ;  Steel  v.  Williams,  8  Exch.  624.  I  find  no  case  directly 
ruling  this  point,  but  the  principle  seems  to  be  this:  that  if  in  the 
dealing  witn  a  railroad  corporation  the  illegal  demand  is  of  such  a 
character  as  that  a  person  of  ordinary  prudence  would  be  justified 
in  belieying  that  unless  he  did  submit  to  it,  the  carriage  of  his 
goods,  or  their  delivery  when  earned,  would  be  denied,  and  he  does 
submit  under  protest,  then  it  is  not  voluntary ;  and  in  most  cases 
the  facts  shpuld  be  left  to  the  jury  to  say  whether  the  payment 
under  the  particular  circumstances  was  voluntary  or  not. 

^^  In  the  case  before  us  the  company  had  issued  a  general  order 
to  their  agents  to  make  an  additional  charge.  It  was  peremptory, 
without  any  modification,  and  the  company  have  no  right  to  say 
that  was  an  experiment.  The  local  agents  had  no  right  to  receive 
goods  at  less  rates  or  to  take  less  in  payment  of  carriage.  The 
plaintifEs  were  doing  a  daily  business  wnich  could  not  help  but  be 
injured  by  interruptions.  Their  business  was  done  in  this  way : 
there  would  be  at  least  one  freight  each  way  a  day ;  the  bill  from 
the  down  freight  from  Patersou  and  the  up  freight  from  Jersey 
Oity  would  be  paid  the  next  day  after  the  carriage  was  accom- 

Elished  and  the  goods  generally  delivered.  When  the  two  first 
ills  were  presented,  aiter  the  terminal  was  imposed,  which  was 
about  the  next  day  after  the  up  and  down  freights  of  November  1, 
1869,  the  plaintijSs  refused  to  pay  the  terminal,  and  protested 
against  it,  but  afterwards  paid  it,  and  protested  against  succeeding 
bills  a  number  of  times,  and  asked  the  cashier  if  it  was  necessary 
to  have  this  protest  in  wnting,  and  he  said  no ;  then  they  asked 
him  if  it  was  necessary  to  protest  every  time,  and  the  cashier  said 
it  was  considered  a  protest  against  all  the  bills  the  plaintiffs  would 
have  to  pay.  The  undisputed  facts  of  the  case  show  that  the 
plaintiffs  and  the  cashier  considered  that  these  sums  were  being 
22  A.  &  E.  R  Cas.— 31 
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paid  under  protest,  and  were  disputed  by  the  plaintiSs.  There 
seems  to  be  no  doubt  of  the  fact  that  the  plaintifis  were  unwilling 
to  pay  them,  and  did  it  without  intending  to  yield  their  objections. 
Kow  the  company  having  given  direct  orders  to  their  agents  to 
charge  the  terminals,  without  any  discretion,  and  the  plaintifib 
being  informed  of  tne  order  to  collect  it,  the  conclusion  would 
reasonably  and  naturally  be  drawn  that  the  company  intended  to 
do  what  they  claimed.  It  is  not  a  case  of  an  individual  making  an 
unjust  demand.  A  great  corporation  like  that  is  operated  sys- 
tematically and  by  many  agents.  It  is  the  duty  of  subordinates  to 
follow  instructions,  to  carrv  them  out,  and  to  adopt  such  means  as 
are  natural  and  usual  for  their  enforcement.  The  plaintiffs  could 
reasonably  believe  that,  unless  the  demand  was  complied  with, 
their  business,  which  was  of  a  continuous  character,  requiring 
promptness  and  despatch,  would  be  interrupted.  Under  the  facts, 
then,  of  this  case,  the  payment  must  be  regarded  as  under  coercion, 
and  the  jurv  were  so  bound  to  find,  except  as  to  the  two  first  bills 
claimed,  of  date  of  November  10,  1869 ;  protest  having  been 
made  after  they  were  presented  and  goods  delivered,  they  may  be 
considered  as  voluntarily  paid.  The  plaintiff  are  therefore  enti- 
tled to  a  judCTient  on  the  verdict  upon  omitting  the  amount  of 
thos6  two  biUs." 

The  terminal  charge,  which  alone  was  the  subject  of  dispute  be- 
tween the  plaintiffs  and  the  railroad  company  during  the  time  that 
they  were  carrying  freight  for  the  j^laintif^  was  a  charro  of  five 
cents  per  himdrea  pounds  (for  termmal  expenses),  which  the  court 
held  that  the  railroad  company  had  no  right  to  charee.  I  have 
given  the  opinion  of  the  court  at  length  in  this  case,  because  the 
decision  was  not  onlv  in  my  judgment  correct  (except  as  to  the  two 
bills  of  date  November  10, 1869),  but  also  because  the  reasoning 
of  the  court  on  which  it  based  its  decision  seems  to  me  to  be  in 
ceneral  clear  and  satisfactory.  I  do  not,  however,  see  why  upon 
uiis  general  reasoning  the  two  bills  of  date  November  10, 1869, 

^  should  have  been  abated  from  the  verdict    It  is  true, 

rioSn  ©yS  they  were  objected  to  and  protested  a£ninst  after  the 
AwmDKuvmRY  goods  wcre  delivered;  but  this  ojection  and  protest 
orTHBoooM.  ^^^  made  as  soon  as  the  bills  were  presented,  and  the 
plainti&,  it  seems  to  me,  on  the  reasoning  of  the  court,  were  no^ 
bound  to  make  any  formal  pretest  or  refiml  to  pay  the  freight  de- 
manded. As  it  seems  to  me,  they  had  just  and  reasonable  ground 
to  apprehend  that,  unless  they  paid  these  two  first  bills  presented 
after  the  goods  were  delivered,  their  business,  which  was  of  a  con- 
tinuous character,  requiring  promptness  and  despatch,  would  be  in- 
terrupted by  the  railroad  company's  agents  refusing  to  deliver  af- 
terwards to  the  plaintiffs  any  goods,  unless  the  freight^  including 
these  terminal  charges,  were  paid  before  the  goods  were  delivere<^ 
which  would  have  been  such  a  serious  interruption  of  the  plain- 


FBEIGHT  BATES — OVEROHABOES — BEOOVEBY.     483 

tiffs'  bnsiness  as  to  render  these  two  past  payments,  as  well  as  all 
subsequent  ones,  involuntarj.  The  reasoning  of  the  court  in  this 
case,  as  well  as  its  decision,  except  in  this  respect,  has  been  followed 
in  a  number  of  cases  in  other  States,  decided  since  1871,  though 
in  but  one  of  the  opinions  is  this  case  referred  to. 

In  the  Lafayette  <&  Indianapolis  B.  B.  Co.  et  oL.  v.  Palison, 
41  Ind.  312,  decided  1872,  it  was  decided,  in  a  case  which  was 
like  this  New  Jersey  case  in  this  particular,  that  the  two  first  car- 
loads of  goods  (in  this  case  cattle)  were  delivered  before  the  bills 
were  presented,  the  shipper  refused  to  pay  them,  and  the  railroad 
agent  insisted  that  the  bills  must  be  paid  as  presented,  and  said, 
that  he  would  not  deliver  any  future  car-loads  of  cattle  until  the 
freight  was  paid  as  demanded.  And  thereupon  the  plaintiff  agreed 
with  the  aj^nt  that  he  would  pay  under  protest  the  bills  present^, 
and  also  niture  freight  as  aemanded,  out  he  would  reserve  the 
right  to  recover  such  sums  unjustly  paid.  It  was  decided  that  the 
payments  were  not  voluntary,  and  that  the  plaintiff  could  recover 
all  sums  he  paid  in  excess  of  the  just  demand,  including  these  first 
two  payments  made  after  the  delivery  of  the  cattle.  The  court 
say  ^age  329) : 

"  We  are  oi  opinion  that  the  money  so  paid  can  be  recovered 
back  if  there  had  been  no  valid  agreement  that  it  might  be. 
While  the  appellants  were  not  in  the  actual  possession  of  the  cat- 
tle of  this  appellee,  they  possessed  such  power  and  control  over 
the  shipment  and  delivery  thereof  as  gave  them  an  pathbit  op  n^ 
undue  advantage  over  the  appellee,  and  the  necessity  ^Smnmm 

-    .1  n    ^  X  J  •  X       J  •  OF  GOOD*. 

of  the  appellee  was  so  great  and  pressing  as  to  deprive  thbbatcicotto 
him  of  the  freedom  of  his  will.  The  unjust  and  KrSS«?^'* 
wrongful  demand  of  the  appellants  and  the  necessities  of  the  ap- 

Sellees  coerced  him  to  make  the  payments,  but  he  made  them  un- 
er  protest,  and  accompanied  them  with  remonstrances  against  the 
injustice  of  the  demand  upon  him.  In  Maxwell  v.  Gnswold,  10 
How.  (U.  8.)  292,  the  importer  submitted  to  the  unjust  and  illegal 
demands  made  upon  him  by  the  collector  to  avoid  a  greater  evil, 
and  the  court  held  that  he  acted  under  moral  duress,  and  that  he 
<M>uld  recover  back  the  money  which  the  law  coerced  and  extorted 
from  him.  The  parties  did  not  stand  upon  equal  terms.  The  ap- 
pellee had  to  periorm  his  contract  with  the  government  (to  deliver 
it  cattle),  or  sustain  not  onl^  loss  of  profit,  but  subject  himself  to 
damages.  The  contract  being  limited  to  two  months,  he  had  no 
time  to  purchase  other  cattle,  or  procure  shipment  by  a  different 
route.  The  appellants  refused  in  advance  to  deliver  any  future 
shipments,  unless  the  bills  of  freight  were  paid  as  made  out  by  the 
way-bills.  There  were  six  shipments  of  cattle,  and  if  the  appellee 
had  resorted  to  the  action  of  replevin  he  would  have  been  com- 
pelled to  have  brought  six  separate  suits.  To  require  this  would 
have  been  unreasonable  and  oppressive.    It  is  well  settled  by  an 
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unbroken  current  of  authorities  in  England  and  in  this  country, 
that  money  can  be  recovered  back  which  has  been  procured 
through  imposition,  extortion,  or  oppression,  or  when  an  undue 
and  unconscionable  advantage  has  b^en  taken  of  the  situation  or 
great  and  pressing  necessity  of  a  person  who,  by  means  thereof, 
has  been  coerced  into  the  payment,  which  gives  such  payment  the 
character  of  a  compulsory  payment." 

The  opinion  of  the  court  in  this  case  is  an  able  one ;  and  I 
fully  concur  in  its  general  reasoning  as  well  as  in  the  conclusion 
reached. 

It  seems  to  me  that  the  express  refusal  of  the  railroad  com- 
pany's agent  to  deliver  cattle  subsequently  shipped,  unless  the 
tsATB  P&rty  paid  or  agreed  to  pay  the  f reignt  demanded,  was 

Fv?o£?^  ^ot  at  all  necessary  to  enable  the  plaintiff  in  that  case 

"*^*^-  to  recover,  as  it  seems  to  me  that  it  is  a  reasonable  and 
almost  necessary  conclusion  that  the  agent  of  a  railroad  company 
would  not  deliver  freight  unless  the  shipper  would  pay  the  regnbur 
charges,  which  in  such  case  the  railroad  company  fixed  whether 
such  charges  were  lawful  or  illegal. 

In  the  Chicago  &  Alton  E.  K.  Co.  v.  The  Chicago,  Vermil- 
lion &  Wilmin^on  Coal  Co.,  79  HI.  121  (decided  in  1875),  it 
was  hdd:  "As   the  coal  company  had  no  other  outlet    for  its 

EXACTION  OF  n.  ^^^'  *^^  *^®  railroad  company  exacted  more  freight 
LKOA?'FRBroHT  thau  it  was  entitled  to,  the  coal  company  should  be 

BTCAR&IKBWHO  ••.  j  *  1*^^  I     J  J    .1 

HAS  MONOFOLT.  cousidcred  as  under  a  kind  of  moral  duress,  and  the 
u  DURKS8.  payment  by  them  of  freight  demanded  under  such  cir- 
cumstances cannot  be  considered  voluntary,  and  they  have  a  right 
to  recover  back  the  excess  of  freight  paid  over  what  was  due."  In 
that  case  no  protest  or  refusal  to  pay  the  freights  demanded  ap- 
pears, yet  the  court  say  (on  page  130) :  "  It  can  nardly  be  said  these 
enhanced  charges  were  voluntarily  paid  by  appellees.  It  was  a 
case  of  'life  and  death'  with  them,  as  they  naa  no  other  means  of 
conveying  their  coals  to  the  market  offered  by  the  Illinois  Central, 
and  they  were  bound  to  accede  to  any  terms  the  appellants  mi^ht 
enforce.  They  were  under  a  sort  of  moral  duress,  oy  submittmg 
to  which  appellants  have  received  money  from  them  which  in 
equity  and  good  conscience  they  ought  not  to  retain.  Ripley  v. 
Gibson,  9  Johns.  201 ;  Taylor  v.  Taylor,  20  111.  650 ;  Watson  v. 
Woolverton,  41  111.  241." 

In  Mobile  &  Montgomery  K.  R.  Co.  v.  Steiner,  McOehee  & 
Co.,  61  Ala.  560  (decided  in  1878),  it  was  hdd:  "  The  nature  of 
the  business  considered,  the  shipper  does  not  stand  on  equal  terms 
with  the  carrier  in  contracting  for  charges  for  transportation  ;  and 
if  the  shipper  pays  the  rates  established  in  violation  of  law  by  the 
samil  carrier  rather  than  forego  his  services,  such  payment  is 

not  voluntary  in  the  legal  sense,  and  the  shipper  may  maintain  bia 
action  for  money  had  and  received  to  recover  back  the  illegal 
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charge."  In  this  case  (page  566)  the  evide 
defendants  ref ased  to  allow  the  plaintiffs  to  h 
from  the  defendants'  warehouses  nntil  C( 
illegal  rates  were  paid  or  agreed  to  be  paid,  a 
derstanding  the  aefendants  would  liave  pre 
from  removing  the  cotton  from  their  wareh< 
stances  they  did,  without  prepayment  of  char 
general  complaint  to  the  superintendent  of  t 
exorbitance  of  their  charges.  On  page  695  t 
roads  have  so  expedited  and  cheapened  trave 
have  so  driven  from  their  domain  all  compe 
portation,  that  the  public  is  left  no  discretion 
or  suffer  irreparable  injury  in  this  age  of  s 
They  have  their  established  rates  of  charges,  a 
must  pay  or  forego  their  facilities  and  benefits 
test  would  be  idle  waste  of  words.  The  law  1 
of  things,  and  does  not  require  useless  forms  ai 
corporation  and  shipper  are  in  no  sense  on  eqn 
thus  paid  to  obtain  a  necessary  service  is  not 
the  law  interprets  the  phrase." 

In  the  case  of  the  Ohicago  <&  Alton  K.  B. 
W.  Coal  Co.,  79  111.  121,  the  court,  in  reply  t 
the  money  was  voluntarily  paid,  said :  "  it  ca 
enhanced  charges  were  voluntarily  paid  by  th 
a  case  of  life  and  death  with  them,  as  they  ha( 
conveying  their  coals  by  the  Illinois  Central,  ai 
cede  to  any  terms  the  appellants  might  impose 
a  sort  of  moral  duress,  by  submitting  to  which 
covered  money  from  them  which  m  equity  i 
they  ought  not  to  retain," 

The  case  of  Parker  v.  The  Great  Western  ] 
Gr.  253,  was  a  suit  by  a  shipper  to  recover  hvn 

?aid  the  railroad.  It  was  objected  the  paymc 
'hey  were  made  in  order  to  induce  the  compa 
they  were  bound  to  do  without  them ;  and  f 
which  an  action  on  the  case  might  have  beei 
case  was  assumpsit  for  money  had  and  rece 
ruled  the  action  was  well  brought. 

To  the  same  effect  are  the  following  authori 
131 ;  Caldwell  v.  Pedin,  3  Watts,  327;  Harr 
'.err.  99;  Boston  &  S.  Co.  v.  City  of  Boi 
Chandler  v.  Sanger,  144  Miss.  364;  Stepln 
Ohio  St.  527 ;  Tuttle  v.  Everett,  51  Miss.  27; 
Miss.  57 ;  Robinson  v.  Ezzell,  72  N.  C.  231;  Fi 
Watkins,  21  Mich.  483 ;  Atwell  v.  Zeluff,  26 
V.  Campbell,  27  Mich.  497 ;  Carew  v,  Rutherf ( 
&  J.  R.  R.  Co.  V.  Pattison,  41  Ind.  311, 
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The  case  of  Potomac  Coal  Co.  v.  C.  &  P.  K.  R  Co.,  38  Md.  226, 
is  not  in  harmony  with  the  above ;  but  we  decline  to  follow  it. 

Most  of  the  above  cases  cited  to  sustain  the  position  of  the  court 
were  cases  of  suits  brought  to  recover  back  illegal  taxes  which  had 
ctBooTBRDfo  BACK  bccn  paid ;  and,  as  we  have  said,  this  class  of  cases  are 
MoMOFOLT.'Suu^'  entitled  to  comparatively  little  weight  in  determining 
the  question  under  consideration.  It  will  be  observed  that  the 
two  cases  last  cited  from  Alabama  and  Illinois  of  suits  brought  to 
recover  back  money  paid  to  railroad  companies  in  excess  oi  legai 
rates  have  gone  a  good  deal  further  than  pi-evious  cases  had  gone 
in  holding  that  such  moneys  may  be  recovered  back,  the  payment 
not  being  regarded  as  voluntary.  But  it  seems  to  me  that  they 
have  not  laid  down  the  law  any  too  strongly ;  and  that  neither  ob- 
jection nor  protest  by  the  shipper,  when  illegal  freight  charges  are 
demanded  by  a  railroad  company,  ought  to  be  required,  in  order 
to  entitle  the  shipper  to  recover,  nor  should  the  fact  that  the  freight 
had  been  delivered,  when  the  payment  was  made,  necessarily  pre- 
vent such  recovery.  It  would  under  some  circumstances  have  that 
effect,  as  when  the  shipper,  was  not  one  engaged  in  a  business  in 
which  it  was  necessary  to  make  frequent  and  habitual  use  of  the 
railroad,  or  where  the  shipper  had  other  convenient  modes  of  trans- 
porting his  goods,  so  that  the  railroad  company  had  no  undue  ad- 
vantage of  him.  But  when  the  shipper  was  one  whose  business 
could  not  be  successfully  carried  on  without  frequent  use  of  this 
identical  railroad  for  transportation  purposes,  then,  it  seems  to  me, 
in  making  over-payments  for  freight  on  the  demand  of  the  railroad 
company  lie  should  be  regarded  as  making  them  under  a  species  of 
moral  duress,  and  such  payments  should  be  regarded  as  involun- 
tary, and  he  should  in  an  action  of  assumpsit  for  money  had  and 
received  be  allowed  to  recover  back  of  the  railroad  company  what 
he  had  paid  in  excess  of  legal  charges ;  and  this  position  is  sustained 
by  these  most  recent  cases. 

The  most  recent  ckse,  which  I  have  seen,  of  an  action  of  this 
description  against  a  railroad  company  is  Peters  v.  Marietta  &  Cin- 
cinnati E.  R  Co.,  42  Ohio  St.  275 ;  s.  c,  18  Am.  &  Eng.  R  R 
Cas.  492.  This  is  one  of  twelve  cases,  each  of  which  involves 
similar  facts  and  questions  of  law.  One  question  involved  in  this 
case  was,  whether  the  plaintiff  could  recover  back  of  the  defendant 
illegal  freights  which  he  had  paid.  The  facts,  as  shown  by  the  evi- 
dence, in  reference  to  these  payments  were  that  the  plaintiff  paid 
patmbit  of  tl.  the  charges  for  each  month  at  the  end  of  the  month. 
^^  *2SuS  Judge  Follet,  who  delivered  the  opinion  of  the  court, 
wrorSSt^"^"  thought,  from  the  evidence,  that  these  payments  were 
made  to  secure  transportation  for  the  succeeding  month,  and  the 
plaintiffs  in  each  of  the  cases  were  doing  a  manuracturing  business, 
and  if  they  could  not  ^et  such  transportation  their  business  would 
have    greatly  sufferea.    But    Judge  Mcllvain,  who   dissented, 
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thought  that  there  was  no  testimony  satisfa  i 
payments  were  exacted  as  a  condition  of  f  utui  i 
on  any  reasonable  belief  that  futare  freight  w: 
less  payments  were  made.    I  wonld  say,  with 
versity  of  opinion,  that  it  seems  to  me  that  th( 
always  be  tnat  a  railroad  company  wonld  coi  i 
fixed  rates  whether  a  shipper  protested  or  n  i 
shipper  refused  to  pay  the  rates  demanded,  tl 
would  refuse  to  transport  his  goods.    And  ii 
establish  that  payments  of  exorbitant  rates  I 
one  whose  business  required  frequent  transporl 
over  the  same  raih'oad,  were  voluntarily  paid, 
able  belief  that  future  freight  would  oe  refi 
of  payment  paid  by  the  company,  and  by  it  : 
the  burden  oi  proving  this  would  be  on  the  rai 
that  payments  of  freights  demanded  of  a  regul; 
over  a  railroad,  when  he  had  no  other  convenii 
tation,  should  in  the  absence  of  proof  to  the  co: 
made  on  a  reasonable  belief  that  future  freigli 
unless  the  payments  demanded  were  made  by  : 

In  that  case  the  decision  of  the  court  was  thi 
paid  to  the  railroad  company  could  be  recovi 
case  all  the  similar  cases  which  I  have  cited 
were  cited  by  the  court,  and  the  court  say :  " 
compel  the  defendants  to  carry  their  freight  on 
court  and  at  the  end  of  litigation.     The  histoi 
gun  in  1867  and  just  ended  in  1884,  shows  tha 
not  obtain  speedy  and  adequate  redress — such 
business  ana  prevent  loss — simply  by  a  resort 
force  legal  rights.    And  as  the  defendant  w< 
payment  of  le^al  rates,  and  required  the  full  pi 
charges,  the  pTaintiJf s  complaining  and  object; 
and  illegal  charges  were  forced  to  pay  them, 
volition  were  compelled :  such  payments  are  n 

Against  these  numerous  authorities  I  have 
case,  where  a  railroad  company  was  not  com 
illegal  freight  which  on  its  demand  had  been 
that  is.  The  Potomac  Coal  Co.  v.  The  Cumbc 
vania  R.  R.  Co.,  38  Md.  226.  This  ca 
1873,  and  before  the  decision  of  most  of  1 
I  have  referred.  None  of  these  similar  ra 
in  England  or  America,  were  referred  to  i 
court,  though  the  English  case  was  referred 
argument.  The  onlv  cases  referred  to  by  the 
were  three  Maryland  cases,  two  of  which  were 
which  were  illegal,  and  which  the  court  had  d 
recovered  because  paid  under  a  mistake  of  law ; 
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where  the  city  antliorities  Lad  ordered  a  resident  to  build  a  certain 
wall,  and  if  he  failed  to  do  it,  declared  they  would  build  it  and 
charge  the  costs  to  him.  He  then  built,  and  brought  suit  to  recover 
of  the  city  the  money  which  he  had  expended,  the  city  authorities 
having  no  power  to  require  him  to  build  the  wall.  In  tiiat  case, 
Mayor  and  City  Council  of  Baltimore  v.  Lefferman,  4  Gill,  436,  the 
court  (on  pa^e  436)  say : 

'^  We  consider  the  doctrine  as  established  that  a  payment  is  not 
to  be  regarded  as  compulsory  unless  made  to  emancipate  the  per- 
son or  property  from  an  actual  or  existing  duress,  imposed  upon 
it  by  the  party  to  whom  the  money  is  paid." 

This  case  was,  I  think,  correctly  decided;  but  it  is  apparent 
from  many  of  the  authorities  which  I  have  cited  that  the  law  is 
not  correctly  laid  down  in  the  above  quotation.  And  yet  it  was 
in  the  two  subsequent  tax  cases  referred  to  by  the  court,  as  well  aa 
in  the  railroad  case  of  the  Potomac  Coal  Co.  v,  Pennsylvania  R.  R. 
Co.,  treated  as  correct  and  as  finally  settled  as  the  law  of  Maryland. 
The  facts  are  not  stated  in  this  last  case.  All  that  is  said  appears 
on  page  230 :  ^^  It  appears  from  the  agreed  statement  of  facts  tliat 
the  appellee  was  carrying  coal  for  the  appellant  for  nearly  seven 
years,  during  the  whole  of  which  time  the  latter  was  voluntarily 
paying  the  freights  demanded." 

The  suit  was  brought  to  recover  the  excess  of  freights  paid  dur- 
ing this  time  over  what  was  deemed  to  be  the  legal  rates  which 
could  be  charged.  .  Of  course  if  they  were,  as  stated  by  the  court, 
voluntarily  paid,  they  could  not  be  recovered  back.  In  the  ab- 
sence of  tlie  agreed  facts,  it  is  of  course  impossible  for  me  to  say 
whether  the  conclusion  reached  was  or  was  not  correct ;  for  from 
the  erroneous  manner,  as  I  conceive,  in  which  the  court  defined 
what  was  regarded  as  compulsory  payment,  as  above  stated,  it  is 
obvious  they  may  have  regarded  the  facts  agreed  as  showing  the 
payments  were  voluntary,  while  if  I  knew  uie  facts  I  might  re- 
gard them  as  not  voluntary,  but  as  compulsory. 

There  is  one  other  question  presentea  by  the  record  in  this  case, 
that  is :  Was  it  necessary  for  the  defendant  to  make  a  demand  for 
a  repayment  to  him  the  excess  which  he  had  paid  to  the  plain- 
recoveriko  tiff  beyond  its  legal  charges  before  the  institution  of 
i^iohtchIrob  this  suit?  All  the  cases  we  have  referred  to  show 
KKcSssART."^^  that  the  proper  fonn  of  action  to  recover  back  money 
which  has  been  paid  on  an  illegal  and  unjust  demand  is  (usumpsU 
for  money  had  and  received  for  the  plaintiff's  use.  Tliis  raises  an 
implied  promise  to  pay  upon  demand,  and  as  a  matter  of  mere 
form  the  court  closes  with  a  scspe  requesitua^  but  no  proof  of  de- 
mand is  necessary  to  support  uie  averment.  One  is  under  no 
more  more  obligation  to  prove  a  demand  before  he  can  recover  on 
the  implied  promise,  when  money  is  had  and  received  for  the 
plaintin's  use,  than  he  would  be  to  prove  a  demand  where  the 
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promise  was  an  express  one  to  pay  on  demand ;  as,  for  instance,  a 
note  |>a7able  on  demand.  These  positions  are  so  elementary  that 
I  need  refer  to  no  authority  to  sustain  them;  but  I  will  refer  to  3 
Rob.  Practice,  p.  602,  where  this  is  stated  to  be  the  law  as  univer- 
sally admitted. 

It  only  remains  to  apply  the  law  as  we  have  stated  it  to  the  pres- 
ent case ;  but  before  so  doing  I  would  say,  I  attach  no  importance 
to  the  fact  that  it  was  proven  that  the  defendant 
agreed  to  pay  the  whole  of  plaintiflPs  demand  if  the,  FEoiugE  mo*^" 
plaintiff  would  abate  $3  or  $4  which  defendant  dis-  "'"**'"• 
puted;  for  this  occurred  after  all  the  over-payments  had  been 
made  by  the  defendant ;  and  it  did  not  therefore  influence  the 
conduct  of  either  party  while  these  over-payments  were  being 
made.  It  was  a  proposition  of  compromise  in  which  the  defend- 
ant proposed  to  surrender  substantial  rights ;  but  the  proposition 
was  not  accepted,  and  therefore  the  parties  were  left  to  their  equal 
rights,  as  if  no  such  proposition  had  been  made. 

The  instruction  set  out  in  the  second  bill  of  exceptions  was  obvi- 
ously not  prejudicial  to  the  plaintiff.  It  amounted  simply  to  tell- 
ing the  jury  that  the  West  Virginia  Transportation  Co.  was,  de- 
spite its  cha]*ter,  bound  by  the  Act  of  March  3, 1875,  which  enacted 
"that  any  incorporated  company  operating  by  steam  or  horee 
power  a  railroad  not  exceeding  thirty  miles  m  length  may  charge 
for  the  transportation  of  freight  not  exceeding  twenty  cents  per 
ton  per  mile.  This,  as  we  have  seen,  was  expressly  decided  by 
this  court  in  the  Laurel  Fork  &  Sand  Hill  R.  R.  Co.  v.  The  West 
Virginia  Transportation  Co.,  supra.  It  is  also  obvious,  iHHrBuonoRs 
from  what  has  oeen  said,  that  the  court  properly  modi-  c^"*^- 
fied  the  instruction  contained  in  bill  of  exceptions  No.  3,  and  that 
without  such  modification  the  instruction  would  have  been  errone- 
ous. The  modification  may  not  be  very  aptly  expressed,  but  it  is 
obvious  that  the  instruction  with  the  modification  was  not  preju- 
dicial to  the  plaintiff,  and  in  my  judgment,  as  it  was  doubtless 
understood  by  the  jury,  it  laid  down  the  law  correctly.  It  is 
obvious  from  what  we  have  stated  that  the  court  did  not  err  in 
rejecting  the  plaintiffs  motion  to  exclude  from  the  jury  all  the 
evidence  adduced  by  the  defendant,  so  far  as  the  same  proved  or 
tended  to  prove  the  defendant's  account  of  set-off  because  of  any 
one  of  the  three  grounds  set  out  in  the  plaintiff's  bill  of  exceptions 
No.  1;  and,  lastly,  the  court  did  not  err  in  refusing  to  grant  the 
plaintiff  a  new  trial,  the  evidence  certified  in  bill  of  exceptions 
No.  1  justifying  the  verdict  found  by  the  jury. 

The  judgment  of  the  circuit  court  of  October  10,  1879,  must 
therefore  be  aflSrmed ;  and  the  defendant  in  error  must  recover  of 
the  plaintiff  in  error  his  costs  in  this  court  expended  and  damages 
according  to  law. 

Aflirmed. 
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Right  to  Recover  Ovor-charg«s  on  Freight. — See  cases  of  Steerer  e.III. 
Cent.  R.  R.  Co.,  16  Am.  &  Eng.  R.  R.  Cas.  53,  and  note;  Scott  e.Eik R  B. 
Co.,  16  Ibid.  51;  Peters  e.  Marietta,  etc.,  R  R.  Co.,  18  Ibid.  492,  and  note. 


Savags  et  <d. 

V. 

Pickabd. 

(14  Zm,  Tenn.  46.) 


The  statute  which  creates  a  railroad  commission  provides  that  each  com- 
missioner shall  reoeiye  a  salary  of  $2000  annually  '*  unless  restrained  by  law 
from  the  performance  of  their  duties."  Maid,  that  their  salaries  wonld  not 
cease  upon  the  suing-out  by  several  railroad  companies  of  temporary  injunc- 
tions against  the  performance  of  their  functions,  so  far  as  those  rcMtds  were 
concerned,  which  injunctions  the  courts,  upon  motion  and  argument  for  the 
purpose,  declined  to  dissolve,  but  had  not  made  perpetual  by  final  decreei. 

Appeal  from  the  Chancery  Court  at  Nashville.  A.  G.  MEKian, 
Ch. 

Vertrees  <&  Verirees  for  complainants. 
Attorney-General  Lea  for  defendant 

CooPEB,  J. — Mandcmius  bul  by  the  Eailroad  CommissionerB  ap- 
pointed nnder  the  act  of  1883,  chapter  199,  to  compel  the  defend- 
pacw.  ant,  as  Comptroller  of  the  Treasury  of  the  State,  to 

issue  to  them  a  warrant  on  the  treasury  for  their  respective  salaries 
from  March  25,  1884.  The  chancellor  granted  the  relief  soogH 
and  the  defendant  appealed. 

On  March  29, 1883,  the  General  Assembly  of  the  State  passed 
an  act,  which  was  approved  by  the  Governor  on  the  next  day  and 
went  into  effect  at  once,  entitled  "  An  act  to  provide  for  the  regu- 
lation of  railroad  companies  and  persons  operating  raxtroads  in  tmfi 
State ;  to  prevent  discrimination  upon  railroadfi  in  this  State;  aiid 
to  provide  for  the  punishment  of  the  same ;  and  to  appoint  a  rail- 
rosui  commission."  By  section  11  of  this  act  it  is  made  the  dntj 
of  the  Governor  to  nominate  three  competent  persons,  one  from 
each  Grand  Division  of  the  State,  who  shall  hold  their  ofSces  until 
the  first  day  of  January,  1885.  By  section  15  it  is  provided  that 
^'  the  members  of  said  commission  shall  each  receive  a  salary  of 
two  thousand  dollars,  unless  restrained  by  law  from  the  perform- 
ance of  their  duties,  to  be  paid  as  the  salaries  of  other  State  offi- 
cers." By  the  act  of  1883,  chapter  259,  making  appropriatioDS 
for  the  expenses  of  the  State  government  for  the  years  i883  and 
1884,  it  is  provided  by  section  4A  '^that  the  Comptroller  issae 
his  warrant  for  the  sum  of  two  thousand  dollars  each,  annually,  to 
the  railroad  commissioners  as  salaries." 
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The  complainants  were  duly  appointed  by  the  Governor  Bail- 
road  Commifisioners  of  the  State,  and  they  qualified  as  snch  on 
April  25,  1883.    They  proceeded  to  perform  the  duties  of  the 
omce,  and  the  Comptroller  paid  diem  their  salaries  up  to  March 
25,  1884.    In  the  mean  time,  commencing  on  January  11, 1884, 
several  of  the  railroad  companies  of  the  State,  or  having  roads  in 
this  State,  filed  bills  against  the  complainants  as  railroad  commis- 
sioners to  enjoin  them  from  attempting  to  carry  out  the  orovisions 
of  the  act  under  which  they  were  appointed,  so  far  as  tneir  com- 
panies, or  their  roads  in  the  State,  were  concerned.    The  Louisville 
&  I^ashville  B.  B.  Co.,  the  East  Tennessee,  Virginia  <&  Georgia 
R.  K.  Co.,  the  Memphis  &  Charleston  B.  B.  Co.,  and  the  Knox- 
ville  &  Ohio  B.  B.  Co.  filed  bills  in  the  Circuit  Court  of  the 
United  States  at  Nashville;  and  the  Illinois  Central  B.  R  Co. 
and  the  Chesapeake,  Ohio  <&  Southwestern  B.  B.  Co.  filed  bills  in 
the  chancery  courts  of  the  State  at  jBoUvar  and  Memphis.     In  all 
of  these  cases  temporary  iniunctions  were  granted  and  remain  in 
force,  the  United  States  Court  at  Nashvnle,  upon  argument  of 
counsel,  refusing  to  dissolve  the  injunctions  granted  in  that  court. 
There  has  been  no  final  hearing  of  any  of  these  causes,  nor  of 
course  any  decree  of  the  courts  makins^  the  iniunctions  perpetual. 
A  number  of  railroad  companies  having  roaas  in  this  State  have 
not  instituted  legal  proceedings,  or  obtained  injunctions  against 
the  commissioners,  including  the  Nashville,  Chattanooga  &  St. 
Louis  B.  B.  audits  various  branches ;  the  Cincinnati  Southern  ;  the 
Mississippi  <&  Tennessee ;  the  Mobile  &  Ohio ;  the  Western  &  At- 
lantic:  the  East  Tennessee  &  Western  North  Carolina ;  the  Knox- 
vQle  &  Augusta ;  the  Bogersville  <&  Jefferson  B.  B.  companies. 
The  complainants,  as  commissioners,  have  continued  to  perform 
the  duties  of  their  office  except  as  to  the  railroad  companies  which 
have  obtained  injunctions.    The  Comptroller  of  the  State  contends 
that  these  injunctions  have  the  effect  to  terminate  the  salaries  of 
the  commissioners  under  section  15  of  the  Act. 

That  section  provides  that  the  commissioners  shall  each  receive 
a  salai^  of  $2000,  ^^  unless  restrained  by  law  from  the  performance 
of  their  duties."  The  act  xmder  which  the  commissioners  are  ap- 
pointed contains  thirty-one  sections,  and  provides  for  the  perform- 
ance by  them  of  various  duties.  It  is  made  their  duty  to  investi- 
gate and  determine  whether  the  provisions  of  the  act  have  been 
violated  by  any  railroad  company,  and  to  institute  suits  in  the 
name  of  the  State  for  the  recovery  of  penalties  for  such  violation ; , 
to  revise  the  companies'  tariflb  of  charges;  to  hear  complaints 
against  such  tariffs  of  charges ;  to  have  an  office  at  Nashville,  hold 
monthly  meetings,  and  keep  a  record  of  the  proceedings ;  to  notify 
the  companies  wnen,  in  their  opinion,  repairs  are  necessary  upon 
a  railroad,  additions  to  the  rolling-stock,  addition  or  change  of  sta- 
tionSf  are  required,  etc.;  to  examine  the  railroads,  and  keep  them- 


492  SAVAGE  et  al.  t).  pickard. 

selves  informed  as  to  their  condition  and  operation ;  to  reoommeDd 
in  writing  to  the  companies  snch  measures  and  regulations  as  may 
be  condncive  to  the  public  safety  and  interest ;  to  go  to  the  eoene 
of  accidents,  and  inquire  into  the  facts  and  circumstances,  keeping 
a  record  thereof ;  to  summon  and  examine  witnesses  in  relation  to 
the  affairs  of  any  company ;  to  make  annual  reports  to  the  Gov- 
ernor, with  recommendations ;  and  to  confer  with  railroad  com- 
missioners of  other  States,  etc    Some  of  these  duties  bear  direetlv 
on  the  railroad  companies,  while  others  do  not,  being  merely  ad- 
visory to  the  company,  to  the  citizen,  or  the  State.    As  a  matter 
of  course,  the  State  would  not  be  likely  to  interfere  with  any  of 
these  duties  except  by  modifying  or  repealing  the  statute,  and  did 
not,  by  the  clause  in  question,  refer  to  any  restraining  law  to  be 
passed  by  the  Legislature.     The  act  manifestly  contemplates  a  re- 
cnsATioic    or  straint  by  the  courts.    It  can  scarcely  be  supposed  that 
■^^•^"■*-         the  Legislature  intended  to  make  the  salaries  cease  only 
npon  the  occurrence  of  so  remote  a  possibility  as  a  complete  re- 
straint, by  judicial  action,  of  the  performance  of  all  duties.    On 
the  other  hand,  it  is  even  more  improbable  that  the  Legislator 
intended  the  salaries  to  cease  so  soon  as  any  railroad  company 
might  obtain  a  temporary  injunction,  snch  an  injunction  in  the 
State  courts  being  generally  ex  parte  without  notice.    And  if  it  is 
difficult  to  see  how  the  contingency  of  the  statute  can  take  effect 
upon  the  existence  of  a  single  injunction,  it  is  equally  difScnlt  to 
suppose  that  the  contingency  was  not  to  arise  until  every  railroad 
company  in  the  State  had  resorted  to  the  in;junctive  power  of  the 
courts.    "We  must,  therefore,  try  to  ascertain  some  middle  teim 
between  these  extreme  views,  which  will  be  within  the  words  need, 
and  give  us  a  possible  clew  to  the  legislative  intent.    The  object 
of  a  temporary  injunction  is  merely  to  hold  parties  where  tney 
are  until  their  rights  can  be  legally  determined.    The  operation 
of  a  statute  of  manifest  importance  in  the  view  of  the  L^sbtare, 
which  provides  for  the  appointment  and  election  of  State  offioen 
for  an  indefinite  period,  whose  salaries  are  secured  by  an  express 
appropriation  of  public  money,  would  not  be  likely  to  be  made 
dependent  on  that  which  settles  nothing.    It  is  far  more  probable 
that  the  salaries,  and  consequently  the  operation  of  the  statute, 
were  intended  to  cease  when  the  commissioners  were  restrained 
from  the  performance  of  some  of  their  most  material  functions  by 
the  decree,  on  final  hearing,  of  a  competent  court  having  jnrisdic* 
tion  of  the  persons  and  the  subject-matter.      And  this  for  tbe 
reason  that  it  is  only  upon  a  final  judicial  determination  that  it  can 
be  said,  with  substantial  accuracy,  that  the  commissioners  are  ^i^ 
strained  by  law."    At  any  rate,  the  salaries  are  not  affected  by 
temporary  injunctions. 

Tne  decree  of  the  chancellor  will  therefore  be  affirmed,  with 
costs. 

Wilson,  Sp.  J.,  did  not  participate  in  the  decision  of  this  case. 
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Fbotidence  and  Wobojsster  B.  B.  Go. 

V. 

NOBWICH  AND  WOEOESTKB  B,   B.    Co. 

(188  MoiMchuieUs,  277.) 

Prior  to  St.  of  1871,  c.  848,  providing  for  the  establishment  of  a  union 
passenger  station  in  the  city  of  Worcester  for  all  the  railroad  corporations 
whose  roads  lead  into  and  from  the  city,  and  for  making  corresponding 
changes  in  their  several  tracks  and  locations,  the  tracks  of  the  Providence 
&  Worcester  R.  R.  Co.  ran  from  the  junction  station  in  Worcester,  upon  a 
location  parallel  to  and  adjoining  that  of  the  Boston  &  Albany  R.  R.  Co., 
to  a  point  near  the  new  station,  and  those  of  the  Norwich  &  Worcester 
R.  R.  Co.  crossed  the  tracks  of  the  Boston  &  Albany  R.  R.  Co.  at  grade, 
and  ran  to  a  station  in  the  heart  of  the  city,  but  did  not  cross  the  tracks  of 
the  Providence  &  Worcester  R.  R.  Co.     The  statute  authorized  the  Provi- 
dence &  Worcester  R.  R.  Co.  to  extend  its  railroad  to  the  new  station,  and 
authorized  the  Norwich  &  Worcester  R.  R.  Co.  to  extend  its  railroad  from 
the  junction  station  to  the  new  station ;  and  authorized  both  corporations  for 
such  purposes  to  take  such  portions  of  the  location  of  the  Boston  &  Albany 
R.  R.  Co.  as  the  parties  might  agree,  or,  in  case  of  diBagreement,  as  the  board 
of  railroad  commissioners  might  determine.    A  subsequent  section  provided 
that ''  said  corporations  severally  or  jointly  may  purchase  or  take  such  lands 
as  are  necessary  for  any  and  all  the  purposes  aforesaid,  or  for  additional 
tracks.^'     It  further  provided  that  the  former  road  of  the  Norwich   & 
Worcester  R.  R.  Co.  should  be  discontinued  beyond  the  junction,  and  that  the 
junction  might  be  passed  by  express  trains  without  stopping.     From  the 
junction  station,  the  tracks  of  the  Norwich  &  Worcester  R.  R.  Co.  could 
oe  extented  to  the  union  station  in  three  ways :  1st,  by  goine  between  the 
other  two  railroads,  and  taking  a  portion  of  the  location  of  each  not  occupied 
by  the  tracks  of  either,  thus  obviating  a  crossing  at  grade ;  2d,  by  crossing 
the  tracks  of  the  Boston  &  Albany  R.  R.  Co.  at  grade,  and  running  through 
a  populous  part  of  the  city ;  8d,  by  twice  crossins  the  tracks  of  the  ^ovidence 
&  Worcester  R.  R.  Co.     Another  section  of  the  act  directed  the  construc- 
tion by  the  three  railroad  corporations  above  mentioned,  and  by  another  rail- 
road corporation,  of  one  or  more  railroad  tracks  for  freight  purposes  in  a  cer- 
tain direction,  of  which  provision  the  Norwich  &  Worcester  R.  R  Co. 
could  not  conveniently,  if  it  could  possibly,  avail  itself,  unless  it  ran  between 
the  tracks  of  the  other  two  railroads.     Eidd,  that  the  statute,  by  necessary 
implication,  gave  to  the  Norwich  &  Worcester  R.  R.  Co.  the  right  to  take 
a  portion  of  the  location  of  the  Providence  &  Worcester  R.  R.  Co.,  and  to 
extend  its  road  from  the  junction  to  the  union  passenger  station  in  the  first 
of  the  three  methods  above  stated. 

Under  the  St.  of  1871,  c.  8482providing  for  the  establishment  of  a  union 
passenger  station  in  the  city  of  Worcester,  for  the  u^e  of  the  several  railroad 
corporations  entering  the  city,  authorizing  them  to  extend  their  tracks  to  the 
station,  and  giving  the  board  of  railroad  commissioners  power  to  order  such 
changes  in  the  location  and  arrangement  of  tracks  in  the  vicinity  of  the  sta- 
tion as  the  safety  and  convenience  of  the  public  might  require,  the  board  has 
the  power  in  authorizing  one  railroad  corporation  to  take  a  portion  of  the  lo- 
cation of  another  railroad  corporation,  to  do  so  on  condition  that  the  latter 
shall  have  the  right  to  use  a  track  of  the  former,  subject  to  reasonable  regu- 
lations to'  be  esti^Ushed  by  the  board. 
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Bill  in  Equity,  filed  April  23,  1883,  for  an  injnntion  to  restrain 
the  defendant  from  entering  upon  and  nsing  a  strip  of  land,  abont 
twenty-eight  hundred  feet  Ton^  ^nd  twelve  feet  wide,  in  Worces- 
ter, owned  in  fee  by  the  plaintiff  and  being  a  part  of  the  location 
of  its  railroad.  The  answer  admitted  that  the  plaintiff  owned  the 
land  in  fee ;  and  alleged  that,  by  virtue  of  the  St.  of  1871,  c  343, 
and  by  a  decree  of  the  board  of  railroad  commissioners,  the  de- 
fendant had  filed  its  location  over  the  land  in  question  with  the 
county  commissioners. 

The  case  was  reserved  by  Holmes,  J.,  on  the  pleadings  and  proofs, 
for  the  consideration  of  the  full  court,  and  appears  in  the  opinion. 

G.  F,  Hoa/r  for  plaintiff. 

F,  P.  Oovlding  &  O.  T.  Dewey  for  defendant. 

MoBTON,  C.  J. — It  is  well  settled  as  the  general  rule  that  a 
right  conferred  by  the  Legislature  to  build  or  extend  and  maintain 
APPBOPBiATioM  a  railroad  between  certain  termini  does  not, prima  facie, 
give  the  power  to  lay  out  each  railroad  over  land  already 
devoted  to  a  like  public  use  by  the  location  of  another 
railroad  or  highway.  But  it  is  an  equally  well-settled  qualification 
of  the  rule  that  when  it  appears  by  the  statute,  or  by  tlie  applica- 
tion of  the  statute  to  the  subject-matter,  that  the  contemplated 
road  cannot  reasonably  be  built  without  appropriating  land  already 
devoted  to  public  use,  an  implication  arises  that  the  Legislature  in- 
tended that  such  appropriation  might  be  made.  Housatonic  B.  B. 
V.  Lee  &  Hudson  K.  B.,  118  Mass.  391 ;  Worcester  &  Nashua  B.  B. 
V.  Bailroad  Commissioners,  118  Mass.  561 ;  Boston  &  Maine  B.  & 
V.  Lowell  &  Lawrence  B.  B.,  124  Mkss.  368 ;  Fall  Biver  Lx)n 
Works  V.  Old  Colony  &  Fall  Biver  R  B.,  6  Allen,  221 ;  Springs 
field  V,  Connecticut  K.  B.,  4  Cush.  63. 

It  was  the  purpose  of  the  St.  of  1871,  c.  343,  to  establish  a  union 
passenger  station  in  the  city  of  Worcester,  for  the  joint  use  of  all 
EsTABLBHimT  thc  raiiroads  running  into  that  city.  The  station  was 
Tiow!^^"  '*^'  to  be  on  the  line  of  the  Boston  &  Albany  B.  B.  Co., 
but  its  location  was  not  precisely  fixed  by  the  act :  it  was  left  to 
be  fixed,  within  certain  prescribed  limits,  by  three  commissionera 
to  be  appointed  by  this  court.  When  the  commissioners  made 
their  report,  and  it  was  accepted  by  the  court,  the  location  of  the 
station  became  established,  and  all  the  provisions  of  the  act  are  to 
be  interpreted  as  applying  to  the  location  thus  fixed,  in  the  same 
manner  as  if  it  had  been  determined  by  the  act  itself. 

When  the  act  was  passed,  and  the  place  of  the  station  established, 
the  tracks  of  the  Providence  &  Worcester  E.  B.  Co.  ran  easterly 
from  the  junction  station  to  Green  Street,  a  point  not  far  f ix>m  the 
new  station,  upon  a  location  parallel  to,  southerly  of,  and  adjoining 
the  location  of  the  Boston  &  Albany  B.  B.  Co.;  the  tracks  of  the 
Norwich  &  Worcester  B.  B.  Co.  crossed  at  grade  the  tracks  of 
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the  Boston  &  Albany  B.  B.  Co.  at  the  jtu 
of  the  location  of  the  Providence  &  Won 
thence  ran  to  its  station  on  Foster  Street,  in 
It  was  one  of  the  purposes  of  the  act  to  a^ 
provides  for  the  discontinuance  of  the  locatii 
Worcester  B.  B.  Co.  between  the  junction 
Street  station  ;  it  provides  also,  in  §  14^  that 
pass  said  junction  depot  with  express  trains  ^ 
implying  that  there  was  to  be  no  crossing  th< 
vices  for  the  discontinuance  of  the  tracks  of 
B.  B.  Co.  running  to  the  Foster  Street  stati 
one  of  its  purposes  was  to  prevent  the  use  of  i 
power  througn  the  heart  of  the  city  on  the 
present  location  of  the  roads. 

The  Legislature  had  in  view  this  state  of  f 
in  §  9,  that  "  the  Norwich  <fe  Worcester  E 
its  railroad  from  the  junction  depot  in  said  c 
senger  station ;  and  the  Providence  &  Worcei 
tend  its  railroad  from  its  present  terminus  at 
city  to  said  union  passenger  station  ;  and,  for  t 
said  coroorations  respectively  may  take  such  p« 
of  the  Boston  &  Albany  B.  B.  Uo.  as  the  pai 
of  disagreement,  as  the  board  of  railroad 
mines ;"  and  when  it  provided,  in  §  15,  thj 
may  severally  or  jointly  purchase  or  take  such 
for  any  and  all  the  purposes  aforesaid,  or  for 

These  provisions  do  not  in  express  terras  a 
&  Worcester  B.  B.  Co.  to  take  the  land  of 
think  they  do  so  by  reasonable  implicatior 
which  the  act  was  to  be  applied  was  this :  the  1 
&  Worcester  B.  B.  Co.  crossed  those  of  tl 
B.  B.  Co.  at  the  junction  depot  westerly  of  tl 
dence  &  Worcester  B.  B.  Co. ;  it  was  to  ext 
to  the  new  union  station.  It  is  true  it  was  n< 
cross  the  road  of  the  Boston  &  Albany  B.  ] 
its  tracks  through  the  most  populous  part  o 
dwellings  and  manufactories,  reach  the  new  s 
ing  to  uie  south  and  twice  crossing  the  road 
Worcester  B.  B.  Co.,  gain  access  to  the  new  i 
these  routes  would  contravene  the  purposes 
referred  to.  On  the  other  hand,  the  most  di 
station  was  to  run  over  the  ground  taken  b 
other  two  railroad  companies,  T)ut  not  occupic 

We  think  this  last  route  was  the  one  th< 
mind.  The  provision  of  §9  as  to  taking  a  [ 
the  Boston  &  Albany  B.  B.  Co.  shows  this 
§  11,  for  the  location  and  construction  of  oi 
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freight  parposes,  for  the  joint  use  of  the  four  roads  therein  named, 
show  this ;  for  the  defendant  could  not  conveniently,  if  it  could 
possibly,  avail  itself  of  the  tracks  there  provided  for,  unless  it  ran 
over  a  part  of  the  locations  of  the  other  two  railroad  companies.* 
Taking  all  the  provisions  of  the  act  and  applying  them  to  the 
actual  situation  of  the  different  roads  interested,  it  seems  clear  that 
it  was  the  intention  of  the  Legislature  to  authorize  the  defendant 
to  take  land  within  the  locations  of  the  other  roads  in  order  to  ex- 
tend its  road  to  the  new  passenger  station,  and  that  the  scheme  of 
the  statute  and  the  purposes  of  the  Le^slature  could  not  reason- 
ably be  carried  out  in  any  other  way.  The  plaintiff  contends  that 
the  provision  of  §  9  above  cited,  authorizing  the  two  railroad  com- 
panies to  take  such  parts  of  the  location  of  the  Boston  &  Albany 
K.  R.  Co.  as  the  commissioners  may  determine,  by  implication  ex- 
cludes the  power  to  take  any  part  of  the  location  of  tue  plaintiff's 
road.  But  we  do  not  think  this  was  its  purpose.  It  was  intended 
for  the  protection  of  the  Boston  &  Albany  E.  R.  Co.,  and  to 
make  certain  that  its  location  would  not  be  encroached  upon  to  any 
greater  extent  than  seemed  to  the  commissioners  just  and  reason- 
able. 

But  the  plaintiff  contends  that  the  defendant,  if  it  had  the  author- 
ity to  take  a  part  of  the  plaintiff's  land,  has  not  made  a  valid  loca- 
validitt  of  tion  in  pursuance  of  such  authority.  Section  15  pro- 
LocATioK.  vides  that  the  "  said  corporations  shall  file  locations  of 
all  lands  so  taken  within  three  years  after  the  passage  of  this 
act."  This  time  was  afterwards  extended  to  June  1,  1876.  St. 
1873,  c.  31,  §  3. 

In  May,  1876,  the  defendant  filed  its  petition  to  the  board  of 
railroad  commissioners,  praying  that  the  Doard  would  determine 
what  portions  of  the  locations  of  the  Boston  &  Albany  R.  R,  Go. 
and  of  the  Providence  &  Worcester  R.  R.  Co.  it  miglit  take,  in 
order  to  extend  its  railroad  from  the  junction  depot  to  the  union 

*  Section  11  authorized  the  Norwich  &  Worcester  R.  R.  Co.,  the  Provi- 
dence &  Worcester  R.  R.  Co.,  the  Worcester  &  Nashau  R  R.  Co.,  and  the 
Boston,  Barre,  &  Gardner  R.  R.  Corporation  to  unite  in  the  location  of 
one  or  more  railroad  tracks  for  their  joint  use,  commencing  at  a  point  on  the 
line  of  the  Worcester  &  Nashua  R.  R.  at  or  near  Bridge  Street,  and  ex- 
tending by  a  curved  line  across  Bridge  Street,  Mechanic  Street,  and  Front 
Street,  to  a  point  on  the  line  of  the  Boston  &  Albany  R.  R  east  of 
Green  Street.  The  last-named  street  lies  westerly  of  the  union  passenger 
station,  and  between  it  and  the  junction  depot.  By  the  provisions  of  the 
section  Brid^  Street,  Mechanic  Street,  and  Front  Street  were  to  be  crossed 
by  suitable  bridges,  and  the  tracks  and  bridges  were  to  be  located,  con- 
structed, and  arranged  as  the  board  of  railroad  commissioners  should  direct, 
after  due  notice  to  said  corporations  and  the  mayor  and  aldermen  of  Wor- 
cester. The  point  wh^^  tnis  road  intersects  the  tracks  of  the  Boston  & 
Albany  R.  R.  Co.  is  called  the  viaduct  junction  in  the  decree  of  the  board  of 
railroad  commissioners  hereinafter  mentioned.  Grafton  Street  there  spoken 
of  lies  a  short  distance  westerly  of  the  union  passenger  station. 
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station)  under  the  St.  of  1871.  The  board  of  railroad  commission- 
el's,  after  a  hearing  of  all  parties  interested,  passed  an  order  deter- 
mining the  location  of  the  defendant's  railroad  between  the  two 
points.  The  board  authorized  this  location  upon  the  condition  that 
the  Boston  &  Albany  B.  B.  Co.  might  cross  the  tracks  of  the  de- 
fendant at  grade,  for  the  purpose  of  getting  to  and  from  its  freight 
yard,  and  that  the  Providence  &  Worcester  R.  R.  Co.  might  cross 
the  tracks  at  grade  for  the  purpose  of  getting  to  and  from  the  tracks 
authorized  by  §  11,  for  freight  purposes;  and  "upon  the  further 
condition  that  said  Providence  &  Worcester  B.  R.  Co.  shall 
have  the  right  to  use,  in  common  with  the  Norwich  <fe  Worcester 
K.  R.  Co.,  and  subject  to  reasonable  regulations  to  be  established 
by  this  boai'd,  one  railroad  track  from  said  viaduct  junction  to 
Grafton  Street,  which  shall  be  the  most  southerly  of  the  tracks  on 
the  location  hereinbefore  determined,  and  said  right  is  hereby  re- 
served to  said  Providence  &  Worcester  R.  R.  Co. 

On  May  31, 1876,  the  defendant  filed  in  the  ofSce  of  the  clerk 
of  the  county  commissioners  at  Worcester  the  location  of  its  ex- 
tension as  authorized  by  the  board  of  railroad  commissioners.  The 
location  as  filed  states  tnat  it  is  ^'  in  accordance  with  a  decree  of  the 
board  of  railroad  commissioners  authorized  by  said  act  of  1871  (an 
accurate  copy  of  which  decree  is  filed  herewith)."  Upon  search- 
ing the  records  of  the  county  commissioners,  a  copy  of  this  decree 
is  not  now  found,  and  the  plaintiff  contends  that  it  is  to  be  inferred 
that  none  was  ever  filed,  and  that  therefore  the  location  is  illegal 
and  invsdid. 

We  need  not  consider  whether  the  failure  to  file  a  copy  of  the 
decree  with  the  location  would  invalidate  it.  There  is  much  evi- 
dence upon  the  question  whether  such  copy  was  filed.  It  would 
serve  no  useful  purpose  to  discuss  it  in  detail,  and  it  is  sufScient  to 
say  that  it  seems  to  us  to  show,  by  a  fair  preponderance,  that  a 
copy  was  filed  with  the  location. 

The  plaintiff  further  contends  that  the  location  is  invalid,  be- 
cause the  board  of  railroad  commissioners  authorized  it  upon  cer- 
tain conditions  in  favor  of  the  plaintiff  which  the  board  had  no 
power  to  annex.  The  ar^ment  is  that  the  conditions  are  an  essen- 
tial part  of  the  location,  that  the  board  had  no  authority  to  annex 
or  create  them,  that  the  plaintiff  cannot  enforce  them,  and  there- 
fore that  the  location  is  invalid,  at  least  so  far  as  it  affects  the  land 
included  in  the  old  location  of  the  plaintiff. 

It  is  not  important  to  consider  in  this  case  whether  the  board 
had,  technically,  the  right  to  dictate  and  determine  the  location  to 
be  adopted  by  the  defendant  in  extending  its  road  to  the  new  sta- 
tion. If,  by  the  true  meaning  of  the  act,  the  defendant,  in  making 
its  location,  so  far  as  it  covered  land  other  than  that  included  in 
the  location  of  the  Boston  &  Albany  R.  R.  Co.,  was  to  proceed 
under  the  General  Statutes,  yet  the  fact  that  the  board  approved 
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and  authorized  the  location  actually  made  by  the  defendant  would 
not  invalidate  it.  It  is  clear  that  before  making  its  location  it  was 
necessary  for  the  defendant  to  apply  to  the  board  to  determine 
what  part  of  the  land  of  the  Boston  &  Albany  S.  K.  Co.  might  be 
included  in  it,  as  the  board  had  the  exclusive  authority  to  decide 
this  question ;  and  it  also,  as  we  shall  see  hereafter,  had  the  right 
to  determine  what  should  be  the  location  and  arrangement  of  the 
tracks  of  the  different  railroad  companies  as  they  approaclied  and 
entered  the  station. 

The  question  is  whether  the  board  had  the  right  to  confer  and 
impose  upon  the  several  railroad  companies  the  rights  and  duties 
which  it  attempted  to  confer  and  impose  by  its  decree,  as  the  con- 
ditions upon  wnich  it  approved  and  authorized  the  location  of  the 
defendant. 

We  do  not  regard  the  first  condition,  as  to  the  right  of  the  sev- 
eral roads  to  cross  each  other  at  grade  for  freight  purposes,  as  of 
any  practical  importance  or  effect.  It  merely  recognizes  and  de- 
clares rights  which  exist  under  the  statute.  It  is  clear  that  the 
statute  m  its  provisions  for  the  freight  busines  of  the  roads,  by 
tracks  crossing  certain  streets  by  bridges,  contemplates  that  there 
must  be  crossings  of  the  different  railroads  at  grade.  The  scheme 
of  the  act  could  not  be  carried  out  otherwise,  and  the  different 
railroad  corporations  would  have  the  rights  of  crossing  at  grade 
provided  for  by  the  decree,  if  no  decree  had  been  made. 

The  question  as  to  the  right  of  the  board  of  railroad  commis- 
sioners to  give  to  the  plaintiff  the  right  to  use  one  of  the  tracks  of 
the  defendant  is  one  of  more  diflSculty. 

In  construing  the  statute  it  should  be  borne  in  mind  that  the 
Legislature  was  dealing  with  a  peculiar  and  exceptional  case.  Its 
R  R.  coMMis-  purpose  was  to  establish  a  singlepassenger  station  for 
^'"•i^JrHowS  all  the  railroads  running  into  Worcester.  To  accom- 
SSk^Inotheb's  plish  this,  three  important  roads,  entering  the  city  from 
^^-  th.e  west  and  the  south,  were  required  to  pass  over  a 

narrow  throat  of  land  between  the  junction  depot  and  tlie  new  sta- 
tion. It  was  inevitable  that  differences  of  opinion  and  interests 
would  exist  between  the  different  railroad  compauies  as  to  their 
locations  and  the  arrangement  and  management  of  their  tracks, 
and  as  to  their  rights  and  duties  under  the  act.  Indeed,  the  Leg- 
islature had  two  years  before  tried  the  experiment  of  accomplish- 
ing its  purpose  of  having  a  union  passenger  station  througn  the 
agreement  of  the  railroad  companies  interested,  and  the  attempt 
had  failed.  St.  1869,  c.  264.  The  necessities  of  the  case  required 
that  some  person  or  board  should  be  authorized  to  act  as  arbitrator, 
and  determine  and  adjust  the  conflicting  claims  and  interests  of 
the  railroad  companies.  The  Legislature  selected  the  board  of 
railroad  commissioners  as  such  arbitrator,  and  by  the  act  conferred 
upon  it  large  and  important  powers.    We  think  that  under  these 
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drcQinstances  the  powers  conferred  on  the  I    i 
to  be  liberally  construed,  in  order  to  carry  o 
of  the  Legislature. 

Section  4  provides  that  the  Boston  &  Al    i 
prepare  plans  of  the  new  station,  showing  itj    • 
and  to  the  tracks  of  all  railroad  corporations    i 
be  located  in  the  vicinity  thereof,  and  submi    : 
railroad  commissioners ;  and  that  "  said  boar 
all  said  coporations,  and  to  the  mayor  and  i   : 
and  a  hearmg  of  all  said  parties  to  be  had  in  i 
the  same,  or  order  such  changes,  alterations,    i 
be  made  in  said  station,  and  in  the  locatioi 
limits  aforesaid,  and  subject  to  the  report  <  ; 
mentioned  in  section  one,  and  in  the  arrange  i 
said  tracks,  as  in  their  judgment  the  safety  a  : 
public  and  the  interests  ox  all  said  corporat 
orders  and  directions  of  said  board  in  respect  ; 
ing  on  all  said  corporations."    It  was  the  pi 
to  authorize  the  board  to  make  all  necessary  <  i 
tion  and  arrangement  of  the  various  tracks,  i  i 
and  approaching  the  station.    If  the  board  ft  i 
the  public  safety  and  the  interests  of  the  coi  ; 
that  one  of  the  corpoi*ations  should  use  the 
think  they  had  a  right  so  to  provide,  as  an  inc 
arrangement  of  all  the  tracks. 

This  case  has  been  argued  as  though  the  a(  I 
passing  the  decree  in  question  was  a  separate  . 
ceeding.  This  is  not  so.  The  evidence  sho^  i 
decree  the  board  was  acting  under  the  po\^  i 
There  was  then  pending  ben)re  it  the  applicat 
an  application  oi  the  plaintiff  to  determine  w  i 
make  in  order  to  get  into  the  station,  and  a  '^  : 
ter  of  accommodations  to  be  furnished  the  > 
union  passenger  station,"  of  which  due  notice 
all  the  coporations  and  to  the  mayor  and  aide  i 
reguired  by  §  4. 

The  decree  in  question  and  the  decree  upo 
the  plaintiff  were  parts  of  the  decision  of  the  b  i 
missioners  upon  the  matter  of  the  arrangemen 
several  tracks  which  were  to  enter  the  station, 
right  to  provide  for  the  arrangement  and  local 
the  several  railroad  companies,  and,  as  a  part  <; 
to  decree  that  the  plaintiff  should  have  the  rig! 
defendant's  tracks  under  reasonable  regulations 
plaintiff  can  enforce.  We  are  therefore  of  op 
tiff  does  not  show  any  illegality  in  the  locatio  i 
and  that  this  bill  cannot  w  maintained. 
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In  the  view  we  have  taken,  it  becomes  nnnecesaary  to  consider 
whether  if  the  location  had  been  invalid,  the  plaintin  by  its  long 
acquiescence  and  its  acts  would  be  estopped  now  to  question  its 
validity. 

Sill  dismissed. 


State  ex  rel.  Mattoov 

V. 

Befublioan  Yalle7  B.  B.  Co. 

(AdfHxnce  Case,  Nebraska,    August  12,  1885.) 

» 

A  statute  of  Nebraska  (Comp.  St.  c.  16,  1 121)  in  substance  requiring  rail- 
way corporations  to  furnish  sufficient  accommodations  to  passengers  "  to  and 
from  such  stations  as  the  trains  stop  at ''  applies  only  to  such  stations  as  are 
already  established,  and  does  not  authorize  a  court  to  compel  the  building 
of  a  new  station  where  none  previously  existed. 

But  the  common  law,  under  the  principle  that  it  is  the  duty  of  a  railway 
company  to  furnish  reasonably  sufficient  and  equal  facilities  to  the  public 
whose  servant  it  is,  authorizes  courts,  by  mandamus,  to  compel  the  erection 
and  maintenance  of  new  stations  in  proper  cases. 

Where  a  railway  line  ran  within  1000  feet  of  the  corporate  limits  of  Blue 
Springs,  Nebraska,  a  town  of  1600  inhabitants  and  containing  5  general- 
merchandise  stores,  2  hardware-stores,  2  lumber-yards,  4  implement-houses, 
1  pump  and  windmill  house,  8  blacksmith-shops,  8  drug-stores,  2  hotels,  2 
livery-stables,  2  harness-shops,  2  barber-shops,  2  restaurants,  2  millinery- 
shops,  2  printing-offices,  8  land-agents,  1  bank,  2  coal-dealers,  2  butcher- 
shops,  1  auction-house,  2  saloons,  1  bakery,  1  jewelry-store,  8  wagon-shops, 
8  contractors  and  builders,  2  stock-buyers,  1  grain-dealer,  1  grist-mill,  1 
plough-factory,  1  school  with  three  departments,  with  a  proportionate  num- 
ber of  ministers,  lawyers,  and  doctors,  and  with  a  thickly  settied  country 
contiguous  thereto,  to  and  from  which  large  numbers  of  people  desire  to  be 
carried,  and  to  and  from  which  large  quantities  of  freight  were  constantly 
consigned  over  such  railway  line, — ^the  company  owning  the  line  must  estab- 
lish a  station  at  Blue  Springs,  notwithstanding  such  company  had  a  station 
already  at  another  town  distant  about  one  mile  from  Blue  Springs,  and  that 
another  railway  ran  through  and  served  Blue  Springs. 

Obioikal  action  in  mamdommis. 
Bv/rhe  <&  Prout  for  plaintiff. 
MarqtieUe  <b  Deweese  for  defendant, 

Cobb,  0.  J. — This  is  an  original  application  to  this  court  for  a 
writ  of  wiomiamtw,  requiring  the  resjpondent,  the  Bepublican  Val- 
faow.  ley  R.  II.  Co.,  to  ouild,  within  the  corporate  limits  of 

the  city  of  Blue  Springs,  a  depot,  and  to  lay  down  the  necessary 
side  tracks  and  switches,  and  to  stop  its  trains  thereat  for  the 
proper  transaction  of  business.    The  relator  alleges  that  part  of 
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I'espondent's  railroad  which  runs  from  Beatrice  in  a  south-easterly 
direction  to  a  point  in  section  29,  township  2,  range  7  E.,  where  it 
intersects  the  respondent's  main,  or  east  and  west,  line,  was  bnilt 
in  the  years  188(X-81 ;  that  it  was  bnilt  and  runs  through  the  said 
city  of  Blue  Springs ;  that  at  the  time  of  the  constraction  of  said 
railroad  Bine  Springs  was  a  village  of  1000  inhabitants ;  that  it 
contained  five  stores  carrying  general  stocks  of  merchandise,  two 
stores  carrying  stocks  of  hardware,  two  lT^nber-yards,  four  imple- 
ment-houses, one  pump  and  windmill  house,  three  blacksnuth- 
shoj>6,  three  drug-stores,  two  hotels,  two  livery-stables,  two  harness- 
shops,  two  barber-shops,  two  restaurants,  two  millinery-shops,  two 
printing-offices,  three  land-agents,  one  bank  with  an  average  de- 
posit of  $50,000,  two  coal-dealers,  two  butcher-shops,  one  auction- 
house,  two  saloons,  one  bakery,  one  jewelry  store,  three  wagon- 
shops,  eight  contractors  and  builders,  two  stock-buyers,  one  grain- 
deafer,  one  grist-paill,  one  plough-factory,  one  school  with  three  de- 
partments, with  proportionate  number  of  ministers,  lawyers,  and 
doctors.    The  relator  also  alleges  that  at  the  time  of  filing  the  said 
relation  the  said  Blue  Springs  was  a  city  of  the  second  class,  of 
over  1500  inhabitants,  with  a  thickly  settled  country  contiguous 
thereto,  and  to  and  from  which  large  numbers  of  people  desired 
to  be  carried  by  the  respondent  company,  and  to  and  from  which 
large  amounts  of  freight,  produce,  stock,  and  merchandise  are  an- 
nually consigned  by  way  of  the  respondent's  line  of  road ;  but  that 
the  respondent  has  neglected,  failed,  and  refused  to  establish  or 
erect  any  depot  or  station-house  at  said  Blue  Springs,  or  to  stop 
all  or  any  of  its  trains  thereat  for  the  receipt  or  aischaige  of  either 
passengers  or  freight  upon  or  from  its  saia  railroad.    The  relator 
further  alleges  that  he  is  in  the  business  of  buying  grain  and  sell- 
ing agricultural  implements  and  farm  machinery  at  said  Blue 
Springs,  and    that  in  carrying  on  of  said  business  he  has  large 
amounts  of  grain  to  ship  from  said  point  annually,  and  has  ^n- 
signed  to  him  large  quantities  of  freight ;  that  by  the  refusal  of 
the  respondent  to  receive  and  discharge  said  freight  at  said  Blue 
Springs,  he  is  prevented  from  enjoying  the  same  privileges  and 
accommodations  over  the  defendant's  tine  of  roaa  as  our  mer- 
chants at  other  points  on  said  line  of  railroad,  etc.    There  are 
other  allegations  in  said  relation  which  it  is  not  deemed  necessary 
to  notice  m  order  to  an  understanding  of  the  points  decided  by  the 
court. 

The  respondent,  by  its  answer,  denies  that  it  built  its  line  of 
Irailroad  through  the  village  of  Blue  Springs,  and  alleges  that  said 
line  of  road  as  located  and  built  was  at  a  distance  from  the  corpo- 
rate limits  of  said  village  of  988  60-100  feet,  and  that  the  depot 
built  at  Wymore  is  onW  5479^  feet  from  the  corporate  limits  of 
6aid  village  of  Blue  Springs ;  denies  that  there  is  any  necessity  for 
the  location  of  a  depot  bunding  nearer  to  Blue  Springs  than  the 
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location  at  Wymore ;  and  alleges  that  it  is  impracticable  for  !«. 
spondent  to  have  and  operate  its  line  with  a  depot  at  both  places, 
etc.;  also  that  the  Omaha  &  Eepublican  Yallej  S.  S.  nins 
through  Blue  Springs,  and  has  established  a  depot  there  for  the 
accommodation  of  the  public,  and  that  they  have  no  depot  at  Wy- 
more ;  and  also  that  the  city  of  Wymore  has  now inhab- 
itants, and  is  far  more  important  as  a  commercial  point  than 
Blue  Springs,  having  and  doing  a  great  deal  more  business  than 
Blue  Springs. 

A  considerable  part  of  the  respondent's  answer,  as  well  as  of  its 
evidence,  is  directed  to  the  point  of  the  impracticability,  for  topo- 
graphical and  engineering  reasons,  of  running  its  main  or  east  and 
west  line  througn  Blue  Springs.  That  proposition  is  not  contro- 
verted or  denied  by  the  relator,  nor  do  1  see  its  relevancy  to  the 
case  as  presented  by  the  relation.  It  may  be  admitted  that,  so  far  as 
the  mam  line  is  concerned,  the  respondent  owes  no  duty  to  the  re- 
lator. So  far,  then,  as  the  case  is  presented  by  the  pleadings,  it 
involves  these  two  questions :  (1)  Is  the  depot  of  respondent  at 
Wymore  sufficiently  near  to  the  business  portion  of  Blue  Springs 
as  to  afford  her  innabitants  and  merchants,  and  particularly  the 
relator,  all  the  facilities  and  accommodations  which  the  respondent 
owes  them  as  a  common  carrier,  one  of  whose  lines  runs  through 
the  last-named  city,  without  discrimination  against  the  business 
and  inhabitants  thereof  ?  If  not,  (2)  is  it  practicable  to  operate 
respondent's  branch  line  of  railroad  between  Wymore  and  Beatrice, 
with  depots  and  regular  service  thereat,  both  at  Wymore  and  Blue 
Springs  ? 

The  more  important  and  miasi  public  question  of  the  power  of 
the  courts,  in  the  absence  oflegislation,  to  compel  the  respondents 
to  establish  and  maintain  a  depot  at  Blue  Springs,  is  raised  by  re- 
8TATDTB  HELD  spondcut  iu  Its  bricf,  and  that  question  will  be  first 
Mc?S>if^*°OT  considered.  Relator,  in  his  brief,  contends  that  the 
MEW  ©■POT.  legislature  of  the  State  has  imposed  upon  the  respon- 
dent the  duty  of  furnishing  side  tracks  and  depots,  and  stopping 
its  trains,  for  the  receipt  and  discharge  of  passengers  and  freight, 
and  tihe  proper  transaction  of  business,  at  all  pTaces  upon  t£eir 
road,  etc.,  and  he  cites  section  121,  c.  16,  Comp.  St.,  in  support 
of  that  proposition.  The  section  reads  as  follows:  ^^Sec  121. 
Every  such  railroad  corporation  shall  start  and  run  their  cars  for 
the  transportation  of  passengers  and  property  at  regular  times,  to 
be  fixed  by  public  notice,  and  shall  furnish  sufficient  accommodations 
for  the  transportation  of  passengers  and  property  at  regular  times,  to 
be  fixed  by  public  notice,  and  sh^l  furnish  sufficient  accommodations 
for  the  transportation  of  passengers  and  freight,  and  shall  take, 
transport,  ana  discharge  all  passengers  to  and  from  such  stations 
as  the  trains  stop  at,  irom  or  to  all  places  and  stations  upon  their 
said  road,  on  the  due  payment  of  fare  or  freight  bill,"    I  do  not 
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think  that  this  section  furnishes  anthority  f 
the  courts  to  compel  the  establishment  of  a 
point  on  the  line  of  respondent's  road,  but, 
quite  apparent  upon  the  face  of  the  section 
by  imposed  is  qualified  by  the  words  ^^  to  ai 
as  the  trains  stop  at,"  and  its  application  ] 
depots. 

But,  in  the  opinion  of  this  court,  it  has  au 
in  cases  such  as  that  presented  in  this  Cas 
the  source  of  its  authority,  it  must  look  to  1 
pies  of  the  common  law  itither  than  to  legisla 
ments.     The  respondent  is  a  common  carrie 
chandise.     At  common  law  it  was  the  duty  o 
land  to  deliver  freight  personally  to  the  con 
ways  took  the  place  of  conveyances  drawn  b; 
quired  the  relaxation  of  this  rule  so  as  to  aIIo\\ 
place  of  personal  delivery,  of  a  delivery  at  tl 
provided  by  the  companies  for  the  storage  < 
Chicago  &  A.  R.  R.  Co.,  49  111.  33.    Is  it  toe 
relaxation  of  the  above  rule  in  favor  of  railv 
mon  carriera  imposed  upon  them  the  duty 
depots  for  the  purpose  of  such  delivery? 
mately  connected  with  the  business  for  whi 
and  managed  that  motives  of  self-interest  all 
observance.    But  when,  for  any  reSson,  it  is 
m^  it  not  be  enforced,  the  same  as  any  othe 

In  the  leading  case  of  Munn  v.  Illinois, 
opinion,  Waite,  C.  J.,  after  showing,  by  ela 
the  citation  of  authorities,  that  ^^  when  privat 
to  public  use  it  is  subject  to  public  regulati( 
insisted,  however,  that  the  owner  of  propert 
able  compensation  for  its  use,  even  though 

1)ublic  interest,  and  that  what  is  reasonable  i 
egislative  question.     As  has  already  been  s 
otherwise.    In  countries  where  the  common 
been  customary  from  time  immemorial  for 
clare  what  shall  be  a  reasonable  compensatio 
stances ;  or,  perhaps,  more  properly  speaking 
beyond  whicn  any  charge  made  would  be  unr< 
edly,  in  mere  private  contracts  relating  to 
public  has  no  interest,  what  is  reasonable  mut 
cially.     But  this  is  because  the  legislature  haE 
a  contract.    So,  too,  in  matters  which  do  affet 
and  as  to  which  legislative  control  may  be  < 
no  statutory  regulations  upon  the  subject,  tli 
mine  what  is  reasonable.     The  controlling  j 
regulate  at  all.     If  that  exists,  the  riglit  to  cs 
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• 

of  charge  as  one  of  the  means  of  regulation  is  implied.  In  fact,  the 
common-law  rule  which  requires  the  charge  to  be  reasonable  is  itself 
a  regulation  as  to  price.  .  .  •  Indeed,  the  great  office  of  statutes  is 
to  remedy  defects  in  the  common  law  as  they  are  developed,  and 
to  adapt  it  to  the  changes  of  time  and  circumstances.  To  limit 
the  rate  of  charge  for  services  rendered  in  a  public  emplojmenty 
or  for  tl)e  use  of  property  in  which  the  public  has  an  interest,  is 
only  changing  a  regulation  which  existed  before.  It  establishes 
no  new  principle  in  the  law,  but  only  gives  a  new  effect  to  an  old 
one.'' 

The  question  before  that  court  was  whether  the  legislature  of 
Illinois,  under  the  limitations  upon  the  legislative  power  of  the 
State  imposed  by  the  constitution  of  the  United  States,  had  the 
power  to  fix,  by  law,  the  maximum  of  charges  for  the  storage  of 
grain  in  warehouses  at  Chicago^  etc.  And  the  object  of  the  opin- 
ion is  to  uphold  the  legislature  in  the  exercise  of  such  power.  But 
I  think  it  equally  sustains  the  proposition  that,  in  the  absence  of 
all  legislation,  the  abuse  of  over-cnarging  by  such  warehousemen 
could  be  restrained  and  regulated  by  the  courts ;  and  that  the 
same  power  extends  to  any  other  abuse  in  the  management  of 

Eroperty  which  has  been  impressed  with  a  public  interest,  and  which, 
y  reason  of  its  public  use,  has  ceased  to  be  juris  prwati  only,  as 
well  as  to  that  of  fixing  a  maximum  charge  for  its  use.  This 
question  can  scarcely  be  said  to  be  a  new  one  in  this  court.  In  the 
case  of  State  v.  Nebraska  Telef)hone  Co.,  22  N.  W.  Eep.  237,  this 
court  issued  a  peremptory  rnanda/mua  compelling  the  respondent 
to  place  and  maintain  in  the  office  of  the  relator  a  telephone  and 
transmitter,  such  as  are  usually  furnished  to  the  subscribers.  In 
the  opinion  by  Judge  Beese,  he  says :  ^^  Similar  questions  have 
arisen  in,  and  have  been  frequently  discussed  and  decided  by,  the 
courts,  and  no  statute  has  been  deemed  necessary  to  aid  the  courts 
in  holding  that  when  a  person  or  company  undertakes  to  supply  a 
demand  which  is  ^  affected  with  a  public  interest,'  it  must  supply 
all  alike  who  are  alike  situated,  and  not  discriminate  in  favor  of 
nor  against  any."  As  to  a  question  of  power,  I  fail  to  see  any  ground 
for  distinguishing  between  that  which  compels  a  telephone  company 
to  furnish  a  separate  instrument  for  the  accommodation  of  one  cus- 
tomer, and  that  which  would  compel  a  railroad  company  to  make 
stoppage  of  its  trains  and  furnish  aepot  accommodations  to  a  whole 
community.  In  neither  case  would  any  court  interfere,  except 
where  it  is  made  to  appear  that  such  interference  is  necessary  to 
prevent  an  unjust  discrimination,  or  an  abuse  of  that  discretion 
which  must  be  conceded  to  reside  in  all  private  corporations  in  re- 
spect to  their  dealings  with  the  public. 

The  record  in  this  case  does  not  present  the  question  of  the 
power  of  the  State  to  impose  new  duties  upon  railroad  companies, 
or  to  take  away  or  limit  their  powers  by  appropriate  legislation ; 
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nor  does  it  present  the  question  o : 
force  tlie  performance  of  every  di  i 
tions,  either  by  the  acts  under  wh  1 
existence,  or  other  legislation.  li 
presented,  there  would  be  abundan  I 
the  woi;kB  and  cases  cited  by  couns^ ; 
of  the  power  of  the  court  to  enf ore  i 
railroad  company  not  specially  enjci 
charter,  nor  any  provision  of  the  ■ 
stated,  I  conceive  to  be  the  turning 
very  little. 

There  are  many  opinions  of  coi. 
counsel,  wherein  the  assumed  ri^hl 
criminate  between  shippers  ana  c* 
and  denied.  Such  discrimination  i 
then  only  when  such  discrimination 
the  complaining  party.  The  remai" 
the  supreme  court  of  New  Jersej 
Pennsylvania  K.  K.  Co.,  36  N.  J. 
cord  with  the  views  of  this  court  tl 
to  transcribe  them  here:  "A  con 
with  important  prerogative  franchii 
to  build  and  use  a  railway,  and  to  i 
These  prerogatives  are  grants  froi: 
utility  IS  the  consideration  for  them 
private  corporation,  they  are  still 
be  used  ana  treated  as  such — they 

general  good.  If  they  had  reman 
tate,  it  could  not  be  pretended  t 
would  have  been  legitimate  to  favo 
another.  If  a  State  should  build  ai 
sion  of  everything  like  favoritism 
seem  to  be  an  obligation  that  could  n 
ing  natural  equity  and  fundamenta 
me  impossible  to  concede  that  when 
over  on  public  considerations  to  £ 
rights  lose  their  essential  characteri 
ably  parts  of  the  supreme  authoritj 
may  be  found,  they  must  be  consi 
such  franchises  all  citizens  have  an 
and  all  must,  under  the  same  circi 
cannot  be  supposed  that  it  was  the 
privileges  were  given,  that  they  w( 
etty  at  the  discretion  of  the  recipie 
I  think  an  implied  condition  attacl 
to  be  held  as  a  qtiasi  public  trust  f< 
siderable  degree,  of  the  entire  con 
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and  constitntion,  as  I  view  ibis  question,  these  companies  become 
in  certain  aspects  public  agents,  and  the  consequence  is^  they  must, 
in  the  exercise  of  their  calling,  observe  to  all  men  a  perfect  impar- 
tiality." 

While  I  frankly  admit  that  I  am  able  to  find  no  case — certainly 
none  has  been  cited  by  counsel — where  the  above  principles  have 
been  applied  to  circumstances  exactly  like  those  of  the  case  at  bar, 
yet  I  am  unable  to  distinguish  it  in  princi{)le  from  those  in  which 
it  has  been  often  applied ;  and  we  are,  I  think,  unanimously  of  the 
opinion  that  they  furnish  us  sufficient  warranty  for  the  exercise  of 
the  authority  invoked. 

As  to  the  two  questions  presented  by  the  record,  as  above  stated, 
— (1)  whether  the  depot  of  respondent  at  Wymore  is  sufiSciently 
near  to  the  business  portion  of  ^Blue  Springs  as  to  afford  the  latter- 
named  place  all  the  facilities  and  accommodations  which  the  re- 
spondent owes  to  them  as  a  common  carrier,  etc.;  and,  if  not,  then, 
(2)  is  it  practicable  to  operate  respondent's  branch  line  of  railroad 
between  Wymore  and  Beatrice,  with  depots  and  regular  service 
thereat,  both  at  Wymore  and  Blue  Springs  ? — we  have,  upon  thor- 
ough examination  of  the  evidence,  and  consideration  of  the  same, 
together  with  alignments  thereon,  as  well  at  the  bar  as  in  the 
eiuiaustive  printed  briefs  of  counsel,  found  both  of  these  questions 
for  the  relator. 

A  peremptory  writ  will  therefore  issue  substantially  as  prayed, 
with  costs,  etc.    Judgment  accordingly. 


State  ex  rd.  Mattoon 

V. 

Bepubligan  Yallsy  R.  B.  Oa 

(Advance  G<Me^  Nebraska.    1885.) 

The  General  Railway  Law  of  Nebraska  "authorized  and  empowered '' 
railway  companies  to  build  such  depots,  etc.,  as  "shtdl  be  necessary/'  bat 
did  not  in  terms  require  them  so  to  do.  JBdd^  however,  that  the  words 
'*  authorized  and  empowered"  were  not  merely  permissive,  leaving  it  dis- 
cretionary with  the  railway  companies  where  they  should  establish  depots 
and  stations,  but  were  to  be  taken  in  connection  with  the  requirement  of  the 
Nebraska  Constitution  that  railways  in  that  State  should  be  '*  public  high- 
ways," **free"  for  the  transportation  of  all  persons  and  property,  and  that 
the  railway  company,  defendant,  could  not  refuse  to  establish  a  station  at 
Blue  Springs,  since  so  to  do  would  in  an  unreasonable  degree  impair  the 
character  of  the  railroad  as  a  ''free,"  ''public"  highway.  SM^  also 
(i^rming  the  preceding  decision,  ante,  p.  500),  that  manaamue  was  the 
proper  method  to  compel  the  company  to  establish  a  station  at  Blue  Springs. 
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Maxwell,  J. — ^An  opinion  was  filed  in  this  ca6< 
which  is  reported  in  17  Neb.  647.  A  motion  for  i 
filed  on  behalf  of  defendant  and  was  sustained,  and 
case  has  since  been  reargued  and  again  submitted, 
stated  in  the  former  opinion,  and  need  not  be  repe 

It  is  claimed  on  behalf  of  this  corporation  that  s 
act  providing  for  the  incorporation  of  raih'oads  aui 
poration  to  determine  its  own  termini,  and  necee 
tracks  shall  be  laid  between  the  points  named, 
construction  of  that  section  contended  for  within  r 
is  correct ;  but  the  question  is  not  involved  in  t 
company  has  actually  laid  its  track  through  th 
Springs.    No  question  therefore  arises  under  6ecti< 

In  the  defendant's  brief  it  is  said  that  ^^  the  rij 
given  by  the  laws  of  Nebraska,  commencing  at  se< 
195  of  the  Com.  Stat.,  and  what  is  known  as  oi 
all  the  rights  and  privileges  conferred  by  the  g 
those  which  may  be  fairly  inferred,  as  well  as  1 
expressly  given,  become  a  contract  with  the  State 
dent  railroad  company."  "  We  admit  that  the  legisl 
constitution  has  a  right  to  modify  the  contract  in 
but  it  cannot  go  so  rar  as  to  interfere  with  vested  i 
will  seriously  contend  that  the  legislature  or  the  c 
fere  with  vested  rights.  But  has  a  railroad  com 
right  under  our  constitution  and  statute  to  refuse  t 
and  the  necessary  side-tracks  and  buildings  at  a  pc 
of  its  road  between  the  places  of  the  termini  whei 
that  there  should  be  a  station  ?  In  order  to  detei 
tion,  it  will  be  necessary  to  refer  to  a  few  of  the 
constitution  and  the  statute. 

Sec.  1,  Art  XI.  of  the  constitution,  requires  ev< 
poration  doing  business  in  this  State  to  maintain  a 
the  transaction  of  its  business  where  transfers  oJ 
made,  etc.,  and  I'equires  those  having  control  of  t 
an  annual  report,  etc. 

Sec.  2  provides  that  the  rolling-stock  and  m< 
shall  be  liable  to  sale  on  execution. 

Sec.  3  prohibits  the  consolidation  of  parallel  lin< 

Sec.  4  declares  railways  to  be  public  highways, 
persons  for  the  transportation  of  their  pereons  and  p 
under  suitable  regulations,  as  may  be  prescribed  b] 

Sec.  5  prohibits  the  watering  of  stock,  and  req 
notice  of  proposed  increase  of  stock. 

Sec.  6  authorizes  the  taking  by  the  legislature 
and  franchises  of  incorporated  companies  when  ne 

Sec.  7  requires  the  legislature  to  pass  laws  to  co 
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prevent  unjust  discrimination  and  extortion  in  all  charges  of 
express,  telegraph,  and  railroad  companies  in  this  State,  etc. 

Sec.  8  limits  the  exercise  of  the  right  of  eminent  domain  to  cor- 
porations organized  under  the  laws  of  the  State.  Other  daties  are 
imposed  on  the  legislature  in  regard  to  the  control  and  supervision 
of  railroads,  to  which  it  is  unnecessary  to  refer. 

The  several  sections  of  the  statute  referred  to  in  the  defendant's 
brief  must  be  construed  subject  to  the  above  provision  of  the  con- 
stitution. 

Sec.  72  of  General  Railway  act  provides  that  any  number  of 
natural  persons,  not  less  than  five,  may  become  a  body  corporate^ 
with  all  the  riglits,  privileges,  and  powera  conferred  by  and  subject 
to  all  the  restrictions  of  this  subdivision. 

Sec.  73  provides  what  the  cei*tificate  shall  contain,  and  its  form, 
and  when  to  be  filed. 

Sec.  74  confers  corporate  power  on  the  corporation  "to  do 
all  needful  acts  to  cai-ry  into  effect  the  object  for  which  it  was 
created,"  etc. 

Sec.  75  provides  that  "such  corporations  shall  be  authorized  and 
empowered  to  lay  out,  locate,  construct,  furnish,  maintain,  operate 
and  enjoy  a  railroad,  with  side-tracks,  turnouts,  ofSces,  and  depots 
as  shall  be  necessary,  between  the  places  of  the  termini  of  said 
road,  commencing  at  or  within  and  extending  to  or.  into  any  town, 
city,  or  village  named  as  the  termini  of  said  road,  and  conetrnct 
branches  from  the  main  line  to  other  towns  or  places  within  the 
limits  of  this  State." 

The  above  section  is  the  one  under  which  the  defendant  claims 
it  has  a  vested  ris^ht  to  locate  stations  at  such  points  as 

Vested     bzoht    .^      i  x        "  ^  x«j.    x»  -j.  • 

TO  LOCATE  DE-  it  plcascs.  lu  vicw  of  our  constitution,  it  is  necessaiy 
^^'  to  discuss  in  this  connection  the  public  chai*acter  of 

railroad  corporations. 

That  is  very  fullv  considered  in  the  able  and  well-considered 
opinion  heretofore  filed  in  this  case  by  Judge  Cobb. 

By  the  terms  of  the  statute,  the  corporation  is  required  to  con* 
struct  such  side-tracks,  turnouts,  offices,  and  depots  as  shall  be 
necessary. 

In  case  of  a  contention  between  the  public  (to  be  benefited  by  a 

statute)  and  the  company  in  regard  to  the  necessity  of  a  station  at 

DE-  *^y  given  point,  the  question  becomes  one  of  fact,  to 

TBRMniE'sEcS"-  bc  Ultimately  determined  from  the  evidence  by  an  im- 

BiTTOFD    T.    pgj.j.;j^]^  arbiter — a  court;  although  the  legislature  may 

provide  necessary  rules  of  procedure  for  the  determination  of 
the  matter. 

Being  therefore  a  question  of  fact  to  be  determined  from  evi- 
dence, tne  court  has  jurisdiction  in  the  premises,  and  may  inquire 
into  the  necessity  for  a  station  at  the  point  indicated. 

That  a  necessity  exists  is  fully  shown  by  the  evidence  referred 
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to  in  the  former  opinion.    The  railroad  is  built  directly  through 

the  town,  the  property  of  its  citizens  taken  for  right  of j^,     blot 

way,  but  has  no  station  at  that  point.  It  is  said,  how-  s^""®*- 
ever,  that  there  is  a  station  on  the  main  line  running  east  and  west 
at  Wymore,  a  town  about  one  and  a  Iialf  miles  away,  and  which  has 
been  built  since  the  construction  of  the  roao  through  Blue 
Springs ;  but  that  does  not  accommodate  the  people  of  the  place 
last  named  and  those  that  do  business  there.  Suppose  a  railroad 
should  run  through  the  city  of  Omaha  or  Lincoln  and  refuse  to 
establish  a  station  in  the  city,  but  did  establish  one  a  mile  and  a 
half  beyond,  would  the  court  not  have  power  to  require  the  cor- 
poi'ation  to  put  a  station  in  either  of  these  places,  it  appearing 
that  is  was  necessary  to  do  so  ?  That  a  station  within  the  city 
would  be  necessary  in  such  cases  will  be  conceded,  yet  such  a  case 
differs  only  in  degree  from  the  one  at  bar.  Here  is  a  city  of 
the  second  class  with  fifteen  hundred  inhabitants,  the  centre,  to  a 
considerable  extent,  of  grain  and  stock  shipments  and  of  trade.  Its 
business  is  not  accommodated  by  the  facilities  of  a  rival  town  some 
distance  away.  We  hold,  therefore,  that  when  a  railroad  is  built 
through  a  town,  particularly  if  of  the  size  of  Blue  Springs,  the 
railroad  company  must  establish  a  station  at  that  point  whenever 
there  is  a  necessity  for  the  same. 
We  adhere  to  our  former  decision  granting  the  writ. 

Location  of  Depots  under  Judicial  Compulsion! — There  are  a  large  num- 
ber of  declBions  which,  while  Dot  directly  bearing  upon  the  questions  at  issue 
in  the  principal  case,  are  yet  worth  reading  in  connection  with  it.  We  note 
these  cases,  pointing  out,  however,  wherein  they  are  distinguishable  from 
the  principal  case.  In  Massachusetts,  Commonwealth  v.  Eastern  R.  R.  Co., 
103  Mass.  21^8,  the  court  was  discussing  the  constitutionality  of  an  act  of  the 
legislature  compelling  a  railroad  company  to  establish  a  nag  station  on  its 
road  and  erect  a  station  there,  at  which  at  least  two  trains  each  day  and  each 
way  should  stop.  The  court  said:  **If  the  directors  of  a  road  were  to  find 
it  for  the  interest  of  the  corporation  to  refuse  to  carry  any  freight  or  pas- 
sengers except  such  as  they  might  take  at  one  end  of  the  road  and  carry  en- 
tirely throuffh  to  the  other  end,  and  were  to  refuse  to  establish  any  way 
stations  or  do  any  business  for  that  reason,  though  the  road  passed  for  a  long 
distance  through  a  populous  part  of  the  State,  this  would  be  a  case  mani- 
festly requiring  and  authorizing  legislatiye  interference  under  the  clause  in 
question ;  and,  on  the  same  groimd,  if  they  refuse  to  provide  reasonable  ac- 
commodations for  the  people  of  any  smaller  locality,  the  legislature  may 
reasonably  alter  and  modify  the  discretionarr  powers  which  the  charter  con- 
fers upon  the  directors  so  as  to  make  the  duty  to  provide  the  acconmioda- 
tion  absolute."  The  criticism  to  which  this  case  is  liable  is  that,  obviously, 
a  decision  of  what  the  legislature  can  do  is  no  authority  upon  the  power  of  a 
court  in  a  similar  case. 

In  Railroad  Commissioners  «.  Portland  &  O.  C.  R.  R.  Co.,  68  Me.  269,  citi- 
zens of  Hartford  petitioned  the  Railroad  Commissioners  for  the  establish- 
ment of  a  station  at  Hartford  Centre.  After  a  hearing  the  Conmiissioners 
ordered  the  construction  of  a  building  particularly  described  by  them,  in  a 
place  by  them  designated,  to  be  erected  within  80  days  from  the  service  of 
the  order  upon  the  president  of  the  railway  company.    Such  service  was 
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made,  bnt  the  company  not  only  refused  to  obey  the  order,  but  also  to  ixay 
the  costs  of  obtaining  it.  Whereupon  the  CommissionerB  set  up  theee  facts 
in  court,  and,  making  the  nUlway  company  defendant,  prayed  appropriate 
action  on  the  facts  against  it.  The  prayer  was  granted,  the  company  going 
to  the  Supreme  Court  on  exceptions.  That  court  overruled  the  exceptions 
and  affirmed  the  action  of  the  court  below. 

There  was  in  this  case  a  provision  in  the  company's  charter  that  *'  said 
corporation  .  .  .  shall  be  bound  at  all  times  to  have  said  road  in  ^ood  re- 
pair, and  a  sufficient  number  of  suitable  engines,  carriages,  and  Tehicles  for 
the  transportation  of  persons  and  articles,  and  be  obliged  to  receive  at  all 
proper  times  and  plaeesy  and  convey  the  same  when  the  appropriate  tolls 
therefor  shall  be  paid  and  tendered,*'  and  the  company  contended  that  this 
provision  made  it  discretionary  with  the  directors  to  determine  what  were 
'*  proper  times  and  places"  for  the  purposes  stated,  and  that  their  diacretion 
was  conclusive  and  final.  But  the  court  said:  ^^ The  construction  set  up  in 
defence  is  obviously  against  public  policy.  Suppose,  for  illustration,  that 
the  Eastern  R.  R.  Co.,  now  understood  to  have  control  of  the  Maine  Central 
R  R.,  with  like  provisions  in  its  charter,  should  decide  to  receive  and  con- 
vey persons  and  articles  on  its  railroad  only  at  Bangor  and  Boston,  what 
would  the  right  of  public  use  of  that  road  be  worth  to  the  city  of  Port- 
land and  the  people  residing  along  its  line,  remotely  from  and  between 
those  cities?  And  what  would  be  the  effect  of  this  arrangement  upon  the 
business  of  those  cities  and  the  intervening  towns  and  cities  respectively! 
Would  not  such  illegal  action  be  a  substantial  denial  of  the  right  of  the  latter 
to  use  the  road  and  tend  to  paralyze  their  business  for  the  benefit  of  the 
former?  To  make  railroad  airectors  the  sole  and  ultimate  judges  of  the 
times  and  places  when  and  where  the  corporation  will  receive  and  conyey 
persons  and  articles  on  the  line  of  its  road  would  be  to  give  railroad  cor- 
porations the  power  to  control  the  markets  of  the  country,  to  create  a  sur- 
plus or  a  famine  in  agricultural,  mineral,  and  other  products;  to  raise  or 
reduce  the  wases  of  labor,  and  to  promote  or  retard  at  pleasure  the  growth, 
prosperity,  ana  welfare  of  towns,  cities,  and  country.  A  construction  that 
leads  to  such  results  is  inconsistent  with  the  nature  of  the  grant  to  the  de- 
fendant corporation,  contrary  to  its  spirit,  and  subversive  of  the  public  ob- 
jects it  was  intended  to  promote.  Tne  legislature  will  not  be  hela  to  be  so 
indifferent  to  the  trust  committed  to  it  as  to  divest  itself  and  the  State  tri- 
bunals of  authority  over  the  manner  in  which  the  franchises  granted  by  it 
are  to  be  exercised  in  the  important  particulars  under  consideration,  unless 
Its  intention  to  do  so  is  expressed  in  specific  terms."  Railroad  Com.  e.  Port- 
land &  O.  C.  R.  R  Co.,  68  Me.  269.  A  statute  in  Nebraska  at  first  glance 
strikes  one  as  bringing  the  principal  case  within  this  decision,  but  it  does  not 
in  fact  do  so.  The  Nebraska  act  reads  as  follows :  '*  Every  such  railroad  cor- 
poration shall  start  and  run  their  cars  for  the  transportation  of  passengers 
and  property  at  regular  times  to  be  fixed  by  public  notice,  and  shaUfumitk 
efficient  aeeommodatums  for  the  transportation  of  p<U8enger9  and  freight^  and 
shall  take,  transport,  and  discharge  all  passengers  to  and  from  such  stations 
as  the  trains  stop'  at,  from  or  to  all  places  and  stations  upon  their  said  road, 
on  the  due  payment  of  fare  or  freight  bill."  The  words  **  shall  furnish  suffi- 
cient accommodations  for  the  transportation  of  passengers  and  freight, "  taken 
in  their  ordinary  meaning,  would  seem  to  be  strong  enough  to  impose  the 
duty  upon  the  company  to  furnish  sufficient  accommodations ;  but  it  is  obvious 
on  inspection  that  these  words  relate  to  the  accommodations  to  be  furnished 
in  the  shape  of  cars  and  trains,  and  not  to  depots.  It  is  true  that  it  in  terms 
relates  to  ^*all  places  and  stations  upon  their  said  road,"  but  on  inspection 
this  clause  is  perceived  to  be  merely  descriptive  of  the  *'  passengers"  who  by 
the  law  are  required  to  be  taken,  transported,  and  discharged  **  to  and  from 
such  stations  as  the  trains  stop  at,"  a  pnrase  which  limits  the  application  of 
the  law  quite  narrowly. 
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The  ease  of  McCoy  v.  C,  L,  St.  L.  &  C.  R.  R.  Co.,  18  Fed.  Repr.  8;  s.  c.,  6 
Am.  &  Eng.  R.  R.  Gas.  621,  decided  by  the  U.  8.  Circuit  Court  in  Ohio,  is 
somewhat  analogous  to  the  principal  case.  There  the  defendant  entered  into 
a  contract  with  the  United  Railroads  Stock- yards  Co.  whereby  it  was 
agreed  that  the  defendant  would  not  deliver  stock  to  or  receive  from  any 
stock-yards  in  Cincinnati  except  the  United  Railroads  Stock-yards  Co.'s 
yards.  Plaintiff  had  a  yard  on  defendant's  road  joining  the  yards  of  the 
United  Railroads  stock-yards.  Defendant,  in  pursuance  of  the  contract 
made  with  the  Stock-yards  Co.,  refused  to  transact  any  business  with  the 
plaintiff  except  through  the  medium  of  the  United  Railroads  Stock-yards  Co. 
Thereupon  i)laintiff  applied  for  and  obtained  an  order  restraining  defendant 
from  practising  such  discrimination  against  plaintiff's  yard.  Judge  Baxter 
in  deciding  the  case,  said:  *'In  accepting  their  charters,  they  (railway  com- 
panies) necessarily  accept  them  with  all  the  duties  and  liabilities  annexed ; 
that  is  to  say,  they  undertake  to  construct  the  roads  contemplated  by  their 
several  charters,  to  keep  them  in  good  condition,  equip  them  with  suitable 
rolling-stock  and  safe  machinery,  employ  skilled  and  trustworthy  laborers, 
to  provide  suitable  means  of  access  to  and  egress  from  their  trains,  erect  depoU, 
ana  designate  itopping-plcuxs  wherever  the  public  neeudtiee  require  them,  supply 
to  the  extfnt  of  their  resources  necessary  and  adequate  facilities  for  the  trans* 
action  of  all  business  offered,  deal  fairly  and  impartially  with  their  patrons.'* 

Another  case.  State  of  Connecticut  v.  New  Haven  &  Northampton  R.  R. 
Co.,  87  Conn.  168,  is  worthy  of  notice.  Upon  this  company's  road  was  a  place 
known  as  **  Brooks  Station,"  which  consisted  merely  of  a  platform  and  an  old 
baggage- car  that  was  used  as  a  depot  at  which  some  of  the  trains  had  stopped 
for  a  number  of  years.  The  managers  of  the  road  abandoned  this  station,  there 
being  another  in  the  same  town,  and  objections  were  made  by  a  few  of  the 
citizens  who  were  in  the  habit  o(  getting  on  or  of^at  the  place.  At  their  in- 
stance the  State's  attorney  brought  an  action  praying  a  mandamus  to  com- 
pel the  company  to  re-establish  the  station.  It  was  granted,  the  court 
holding  that  it  was  the  proper  remedy,  there  being  *^a  corporate  duty  of 
such  a  nature  that  its  non-performance  affected  the  public."  In  another  case 
the  same  court  issued  a  mandamus  requiring  the  company  to  maintain  a 
station  within  three  fourths  of  a  mile  of  another.  State  v.  New  Haven  &  N. 
R.  R.  Co.,  48  Conn.  852.  But  these  cases  are  not  in  point  as  bearing  upon 
the  principal  case,  because  in  them  there  was  a  statute  prohibiting  the  aban- 
donment of  any  railway-station  established  12  years,  except  on  approval  of 
the  Railroad  Commissioners,  which  was  not  obtained  in  one  case,  and  which 
was  given  in  the  other  upon  a  condition  which  was  performed ;  but  subse- 
quently the  legislature  passed  an  act  requiring  the  stoppage  of  trains  at  the 
station,  to  which  the  company  refused  obedience.  The  nearest  approach  to  de- 
ciding that  a  railway  company  may  be  compelled  by  mandamus  to  build  is  in 
two  English  cases  deciding  the  question  whether  a  railway  could  by  manda- 
mus be  compelled  to  complete  its  road.  The  first  case  was  Regina  v.  York 
&  North  Midland  R.  R.  Co.,  i^fra.  The  facts  of  that  case  were  these:  A 
railway  company  obtained  an  act  in  1846,  which,  after  reciting  that  it  would 
be  attended  with  local  and  public  advantage  if  a  railway  wdre  made  from  Y. 
through  M.  and  C.  to  B.,  and  that  the  company  were  willing  to  make  the  line, 
enacted  that  it  should  be  lawful  for  the  company  to  make  the  proposed  rail- 
way. By  a  second  act,  in  1849,  the  company  were  authorized  to  abandon  the 
line  between  M.  and  C,  and  it  was  provided  that  it  should  be  lawful  for  them, 
instead  thereof,  to  make  a  new  line  between  the  two  towns.  By  the  first 
act  the  compulsory  power  to  take  lands  was  limited  to  three  years,  and  the 
time  for  making  the  railway  to  five  years,  after  which  time  the  powers 
granted  to  the  company  were  to  cease  (except  as  to  the  part  of  the  line  com- 
pleted), and  the  land  of  the  uncompleted  part,  if  it  haa  been  taken  by  the 
company,  was  to  revert  to  the  landowners.    By  the  second  act  the  time  was 
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extended,  but  a  longer  period  was  granted  for  the  ezerdse  of  the  oompulsorj 
powers  in  respect  of  the  deviation  line  than  in  respect  of  the  original  line. 
The  company  completed  the  line  from  Y.  to  M.  only,  and  did  not  make  the 
rest,  on  the  grround  that  it  would  not  be  remunerative.  After  the  compul- 
sory powers  of  the  company  to  take  land  for  completing  the  line  from  G.  to 
B.  had  expired,  but  while  the  powers  still  continued  with  regard  to  the  sub- 
stituted line  under  the  second  act^  a  mandamus  was  applied  for  by  persons 
whose  land  had  been  taken  for  making  the  completed  portion  of  the  line, 
and  who  also  bad  land  on  the  new  proposed  line,  to  compel  the  company  to 
make  the  substituted  line  between  M.  and  C.  When  this  case  came  before 
the  Queen's  Bench  it  was  decided  that  the  railway  company  must  complete 
the  line  to  the  farthest  point,  notwithstanding  that  the  statute  enacted  only 
that  **  it  shall  be  lawful"  for  them  to  make  the  railway.  Regina  o.  York  & 
N.  M.  R.  Co.,  16  Eng.  L.  &  Eq.  R  299;  1  EL  &  Bl.  178;  17  Jur.  35; 
22  L.  J.  Rep.  (N.  S.)  Q.  B.  41.  But  subsequently  on  appeal  to  the  Queen's 
Bench,  in  the  Exchequer  chamber  (see  York  &  N.  M.  R.  Co.  «.  Regina,  18 
Eng.  L.  &  Eq.  199;  22  Law  J.  Rep.  (N.  S.)  Q.  B.  225;  17  Jur.  690),  it  was 
held  that  the  substituted  portion  between  M.  and  C.  was  to  be  treated  as  if  it 
had  been  part  of  the  original  proposed  line  between  Y.  and  B. ;  and,  further, 
that  the  statutes  gave  power  to  the  company,  but  did  not  oblig]^  them  to 
make  the  railway;  that  they  contained  no  implied  contract  between  the  com- 
pany and  the  landowners  along  the  proposed  line  that  the  railway  should 
be  made;  and  also  that  the  company,  by  making  part  of  the  line,  did  not 
thereby  put  themselves  under  obhgation  to  make  the  remainder. 

In  this  case  there  is  the  assumption — ^which  is  too  well-settled  a  principle  of 
law  to  need  argument — ^that  if  the  railway  company  owes  to  the  public  the 
duty  of  building  its  road,  then  mandamus  lies  to  compel  the  performance  of 
that  as  well  as  any  other  public  duty.  How  the  duty  may  be  created  against 
the  railway  company  is  very  clearly  indicated  by  the  United  States  Supreme 
Court's  recent  decision  in  the  Express  cases:  **  The  legislature  may  impoee  a 
duty;  and  when  imposed,  it  will,  if  necessary,  be  enforced  by  the  courts;  Jnut 
unless  a  duty  has  been  ersated  either  by  usage,  or  by  eontracty  or  by  statuU,  tks 
courts  cannot  be  called  on  to  give  it  effed,^^  Memphis  <&  L.  R.  R.  Co.  v.  South- 
ern Exp.  Co.,  6  Sup.  Ct.  Repr.  542;  see  also  10  Fed.  Repr.  210.  This  af- 
firms the  right  of  the  courts  to  enforce  wherever  the  duty  exists,  and  makes 
the  vital  question  in  the  principal  case  this: 

Was  there,  by  usage,  contract,  or  statute,  imposed  upon  the  Republican 
Valley  R.  R.  Co.  the  duty  of  building  a  depot  at  Blue  Springs  ? 

There  does  not  appear  to  have  been  any  usage  relied  upon,  nor  any  con- 
tract shown  (we  prefer  to  consider  the  charter  as  a  statute  instead  of  a  con- 
tract), requiring  the  establishment  of  this  station.  Do,  then,  the  statutes  of 
Nebraska  impose  any  such  duty  ?  This  inquiry  presents  a  question  of 
statutory  construction. 

Section  4  of  article  XI.  of  the  Nebraska  constitution  relates  to  railroads  and 
reads  as  follows:  **  Railways  heretofore  constructed,  or  that  may  hereafter 
be  constructed,  in  this  State  are  hereby  declared  public  highways,  and  shall 
be  free  to  all  persons  for  the  transportation  of  their  persons  and  property 
thereon,  under  such  regulations  as  may  be  prescribed  by  law.  And  the  leg- 
islature may  from  time  to  time  pass  laws  establishing  reasonable  maximum 
rates  of  charges  for  the  transportation  ol  passengers  and  freight  on  the  differ- 
ent railroads  in  this  State.  The  liability  of  railroad  corporations  as  common 
carriers  shall  never  be  limited." 

Turning,  now,  to  the  Gkneral  Railroad  Law  of  Nebraska  (Comp.  Stat  1881, 
p.  145,  §  75),  to  which  the  railway  company  in  the  principal  case  is  subject 
(the  General  Railroad  Act  is,  in  fact,  its  charter),  we  find  that  there  is  therein 
a  regulation  ^*  prescribed  by  law"  concerning  depots.  That  regulation  ap- 
plies in  terms  to  '*  a  railroad  .  .  .  with  such  .  .  .  offices  and  depots  as  shall 
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be  necesBarf,'^  and  these  any  company  created  under  the     i 
and  empowered  ^  to  build.    In  terms  the  enactment  reai     i 

**  Such  corporation  shall  be  authorized  and  empowere* 
construct,  furnish,  maintain,  operate,  and  enjoy  a  raili     i 
double  tracks,  with  such  side-tracks,  turnouts,  offices,  ; 
be  necessary,  between  the  places  of  the  termini  of  the  saic     i 
at  or  within,  and  extending  to  or  into,  any  town,  city, 
the  terminus  of  said  road,  and  construct  branches  from  tl 
towns  or  places  within  the  limits  of  this  State." 

This  section  of  the  statute  refers  in  terms  to  ''such  oi 
shall  be  necessary;*'  but  since  the  section  only  ''authori 
the  construction  of  depots,  it  is  argued  that  it  is  inferrii 
that  the  section  requirea  the  construction  of  necessary  si 
pany.    The  reply  to  this  argument  is  that  such  a  constru< 
to  this  section  of  the  statute  as  will  make  it  consistent  wi 
provision  above  quoted.     Suppose  we  assume,  for  argum* 
statute  does  not  obligate  the  building  of  necessary  static    i 
discretion  of  the  company  what  stations  to  establish.    In 
discretion,  let  us  now  assume  that  it  concludes  not  to  bu   i 
Springs.    If  it  may  refuse  to  do  this  at  Blue  Springs,  the    ; 
power  will  warrant  it  in  refusing  stations  to  all  other )   i 
termini.    Let  us  therefore  suppose  that  it  concludes  only   i 
terminus  to  terminus  without  establishing  or  serving  int 
Under  such  a  system  as  this,  what  would  become  of  the  c   : 
sion  that  the  railroad  should  be  a  ''  public  highway,"  ''  fr  i 
the  transportation  of  their  persons  and  property  thereon' 
''  public"  character  of  the  railway  and  its  freedom  to  all     i 
wish  to  transport  their  persons  or  property  over  it  be,  to  all  i 
destroyed  if  residents  between  the  termini  had  to  take  the  i 
erty  to  either  end  in  order  to  secure  their  transportation 
would  be  the  result,  and  that  it  would  work  a  virtual    i 
constitutional  provision  above  quoted.     It  seems  to  us  t  ; 
that  the  words  ''authorized  and  empowered"  are  merely  ]  i 
not  obligate  the  construction  of  such  stations  as  "shall  b 
to  just  this  result. 

Another  view  is  this:  It  may  be  true  that  the  words  "  a  i 
powered  "  are,  before  the  company  accepts  its  charter  ai 
merely  permissive.  Up  to  this  point,  then,  the  company  hi  i 
only  as  to  the  establishment  of  one  station,  but  all  stations 
even  refrain  from  building  the  road  idtogether.    But  a:  I 
charter  and  building,  equipping,  and  operating  the  rot  i 
reasonable  to  hold  that  it  must  perform  its  whole  duty  as 
constitution  and  laws  of  the  State,  including  the  duty  oi 
open  as  a  "  public  highway,"  "  free  "  to  all  for  the  transpc  i 
and  property,  and  that  it  cannot  by  the  exercise  of  any  d 
from  the  "public"  or  "  free"  character  of  the  road  by  dei 
to  any  portion  of  the  pubUc.    There  is,  we  conclude,  a  m  i 
ency  between  declaring  by  constitutional  enactment  that  1 1 
a  "free,"  "public  highway,"  and  declaring  by  legislativi 
the  establishment  of  the  stations,  or  the  stoppage  of  trt , 
points  shall  be  discretionary  with  the  railway  company.    £ 
must  yield  to  the  discretion,  or  the  discretion  to  the  freedci 
exist  at  the  same  time.  And  where  inconsistency  exists  bet 
tional  provision  and  a  statute,  the  constitution  must  prevai 

Prmotical  Objections  to  Courts  Compelling  the  Erectio 
is  proper  in  this  connection  to  advert  to  a  class  of  objectioni 
may  well  be  termed  practical,  referring  by  this  word  to  s 
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might  ariae  from  these  obstacles  to  station  erections  resulting  from  the  topog- 
raphy of  the  site  upon  which  the  depot  was  asked,  or  from  the  conditioiis 
under  which  traffic  would  necessarily  have  to  be  carried  or  handled  at  the 
place  designated.  For  example,  a  court  might  very  properly  refuse  to  order 
a  station  on  a  heavy  gprade,  if  a  more  convenient  location  could  be  had. 
Judicial  precedents  do  not  furnish  illustrations  of  such  objections  as  are  here 
suggestea.  But  the  action  of  State  railway  commissioners  in  a  few  cases  are 
worth  considering  in  this  connection.  For  example,  at  a  crossing  of  their 
roads  two  railroaa  companies  had  put  up  depots  distant  about  1200  feet  from 
each  other,  and  reasonably  accessible  to  passengers  desiring  to  change  from 
one  road  to  the  other;  the  railway  commissioners  refused  to  compel  the  com- 
panies to  put  up  a  new  union  depot  at  the  crossing,  it  being  at  the  foot  of  a 
heavy  grade  on  one  road,  and  upon  a  curve  in  both  roads,  and  the  traffic 
being  comparatively  light.  Citizens  of  Malvern  «.  G.  B.  &  Q.  R.  R.  Co.,  7 
Iowa  Ry.  Com.  (1884),  628. 

Again,  where  two  roads  ran  nearly  parallel  several  miles  to  an  '*  overhead  ^ 
^crossing  located  upon  a  heavy  grade  (48(  feet  per  mile  on  one  road  and  5S 
feet  per  mile  on  the  other),  and  a  stoppage  thereat  would  be  expensive  and 
danserous,  a  station  will  not  be  ordered  at  the  instance  of  a  community  al- 
ready fairly  served  by  neighboring  station  facilities.  Citizens  of  Iowa  do.  «. 
C.  R.,  I.  &  P.  R.  R.  Co.,  7  Iowa  Ry.  Com.  (1884),  642. 

A  depot  will  not  be  ordered  at  a  crossing  where  the  profile  of  the  roads 
shows  the  crossing  to  be  an  undesirable  place  for  one,  especially  if  the  town 
is  already  fairly  served.  €k>ldfield  o.  C.  &  N.  W.  R.  R.  Co.,  7  Iowa  Ry.  ConL 
(1884),  636;  Hawarden  v,  C,  M.  &  St.  P.  R.  R  Co.,  Id.  637. 

And  where  one  railway  company  in  six  months  only  collected  86  fares  to  a 
crossing,  and  60  from  it,  and  the  other  company  collected  no  fares  to  it,  and 
one  company  had  at  such  crossing  a  bouse  used  by  its  section  foreman,  one 
room  in  which  was  placed  at  the  service  of  persons  desiring  to  take  or  leave 
trains  at  that  point,  the  commissioners  considered  that  if  the  companies 
would  warm  ana  light  this  room  and  provide  suitable  platforms  for  persons 
desiring  to  get  on  or  off  thereat,  all  the  present  needs  of  the  locality  would 
be  supplied.  Citizens  of  Fayette  Co.  o.  B.,  C.  R.  &  N.  R.  R.  Co.,  7  Iowa  Ry. 
Com.  (1884)  663. 

The  following  cases  illustrate  the  class  of  cases  in  which  the  commission 
will  advise  stations  to  be  erected  under  the  provisions  of  the  statute.  Where 
a  company  built  a  platform  at  a  crossing,  thereby  admitting  the  necessity 
for  some  kind  of  accommodations  for  passengers,  who  were  shown  to  average 
12  or  16  per  day,  it  was  ordered  to  build  a  house  for  their  shelter.  Herndon 
e.  C.  M.  &  St.  P.  R.  R.  Co.,  7  Iowa  Ry.  Com.  (1884),  638. 

In  another  case  it  was  held  to  be  the  duty  of  a  railway  company  to  provide 
suitable  rooms,  well  heated  and  lighted,  for  the  accommodation  of  waiting 
passengers.  These  rooms  should  be  kept  neat  and  clean.  Dirty,  slovenly 
waiting-rooms,  in  which  loafers  are  allowed  to  lounge,  smoke,  and  use  ob- 
scene or  profane  language,  will  subject  the  company,  not  only  to  liability  to 
censure  by  railway  commissioners  and  the  public  they  represent,  but  also  to 
indictment  and  fine  for  criminal  negligence  m  the  performance  of  their  public 
duties.  See  McEinney  «.  I.  C.  R.  R.  Co.,  6  Iowa  Ry.  Com.  (1888),  667. 
Odebolt  and  Ida  Grove  are  stations  12  miles  apart  on  the  Maple  River  branch 
of  the  C.  &  N.  W.  R.  R,  and  an  intermeaiate  station  was  asked.  The 
country  north  and  south  of  the  railway  for  a  distance  of  ten  miles  was  gen- 
erally well  cultivated,  there  being  not  more  than  two  or  three  quarter-sections 
of  land  left  unoccupied.  A  very  large  portion  of  the  products  of  the  country 
was  wheat,  oats,  and  corn,  all  more  or  less  bulky  in  proportion  to  their  value, 
and  of  a  character  that  an  additional  haulage  of  six  miles  would  place  a  severe 
burden  upon  the  cost  of  marketing.  The  tonnase  was  about  as  large  as  it 
probably  would  ever  become,  from  the  fact  that  aithough  the  acreage  of  tiUed 
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land  wonld  be  greater,  much  of  its  product  would  be  nwriceted  in  more  con- 
denaed  form — such  as  hogs  and  cattle--4han  at  the  time  of  the  petition.  The 
country  was  densely  populated,  petitioner  claiming  that  about  1000  would  be 
benefited  by  the  proposed  new  station.  Beeommended,  that  such  new  station 
be  established  in  time  for  the  farmers  in  the  vicinity  to  market  their  corn 
crop  then  growing.  Miller  v.  C.  &  N.  W.  B.  R.  Co.,  7  Iowa  Ry.  Com.  (1884) 
495. 

Ii  is  obvious  that  the  refusal  to  recommend  the  stations  in  the  foregoing 
cases  was  based  upon  practical  difficulties  or  reasons  which  made  it  unrea- 
sonable to  ask  a  station  at  the  points  described.  Nor  are  any  of  the  cases 
authorities  upon  the  (question  of  power,  for,  besides  being  decided  upon  their 
facta  and  not  upon  principle,  they  are  railway  commissioners'  decisions,  and  < 
it  is  not  pretenaed  that  such  officers  have  power,  except  it  be  conferred  by 
statute,  to  compel  or  control  the  erection  of  stations  by  railway  companies. 
And  these  objections  may  be  dismissed,  for  it  is  not  understood  that  in  the 
principal  case  there  existed  any  serious  practical  difficulty  in  the  way  of  put- 
ting a  station  in  the  place  desired,  if  the  court  had  power  to  act  at  all  in  the 
matter. 

Other  objections  falling  within  the  description  <' practical ''  may  be  these: 
that  if  the  court  compelled  the  erection  of  a  station  it  would  necessitate  the 
stopping  of  all  trains  thereat,  to  their  g^reat  delay  and  inconvenience ;  or  that 
if  the  trains  should  be  stopped  there,  they  must  make  up  time  lost  by  an  un- 
reasoni^le  or  perhaps  impossible  increase  of  speed,  etc.,  etc.  But  there  is 
nothing  in  these  points.  When  traffic  warrants  ''  fast  through ''  trains,  raU- 
way  companies  may  run  them  without  stops  at  local  points,  so  long  as  those 
points  are  fairly  served  by  other  trains  suitable  for  their  traffic.  Who  com- 
plains that  the  ** Pennsylvania  Limited"  stops  but  three  times — at  Altoona, 
Harxisburg,  and  Philadelphia — between  Pittsburgh  and  New  York,  passing 
by  Cresson,  Lancaster,  and  many  other  places  with  but  a  whistle-blast  f  Who 
disputes,  what  court  denies,  its  right  so  to  do  ?  And  what  is  true  of  the 
Pennsylvania  is  true  of  many,  and  may  be  true  of  any  other  railway  in  the 
country.    This  point  may  therefore  be  dismissed. 

Lack  of  Profits  as  an  Objection  to  the  Establishment  of  a  Station^ — ^It 
may  seem  rather  a  hard  doctrine  to  say  that  whether  a  railway-station  will 
or  will  not  be  profitable  has  no  material  bearing  on  the  question  whether  it 
is  or  is  not  the  duty  of  the  company  to  establish  it.  But  it  is  not  inequi- 
table, l^e  company  knows,  or  at  least  could  have  ascertained,  whether  the 
territory  m  which  it  chose  to  build  a  railroad  would  or  would  not  furnish  a 
profitable  traffic.  Presumably,  it  did  inform  itself  upon  the  point  before  it 
invested  its  money;  if  it  did  not,  it  took  the  risk  of  an  unprofitable  venture 
in  accepting  its  charter  and  entering  upon  the  public  service,  and  it  cannot 
urge  lack  of  profits  as  an  excuse  for  failure  to  perform  the  public  services  it 
undertook  to  perform.  Nor  does  this  view  seem  to  be  new  or  without  the 
sanction  of  precedent;  for  in  1852,  in  the  case  of  Regina  v,  York  &  N.  M.  R» 
Co.,  16  Sng.  L.  &  £q.  Cas.  82,  on  a  mandafnus  to  compel  the  completion 
of  a  line^  it  was  held  thus  by  the  court:  **The  company  next  allege  that 
the  portion  of  the  line  described  in  the  mandamus  womd  not  be  remunerative 
to  the  company.  This  is  very  likely  to  be  true,  or  it  would  have  been  com- 
pleted and  opened  long  ago.  But  no  one  can  ^vely  contend  that  a  com- 
pany having  obtained  powers  to  make  a  long  line  of  railway  may  at  their 
pleasure  make  the  parts  of  it  which  may  l)e  profitable,  and  abandon  tiie 
rest.  Nor  need  I  do  more  than  repeat  the  futile  language  which  follows: 
*  that  the  making  of  the  same  railway  would  be  a  useless  expenditure  of  la- 
bor and  money,  whilst  it  would  be  destructive  of  the  lands  through  which 
it  would  go  for  any  upricultural  or  other  useful  or  beneficial  purpose.  '  It 
was  hardly  contended  that  an  issue  could  be  taken  upon  such  an  allegation; 
and  it  was  hardly  denied  that  although  the  making  of  a  particular  portion 
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of  the  railway  may  not  be  profitable  to  the  company,  it  may  be  of  great 
benefit  to  particular  individuals  and  to  the  public  that  the  whole  should  be 
completed."  In  State  v.  Sioux  City  &  P.  R.  R.  Co.,  7  Neb.  874,  the  loca- 
tion of  the  town  of  Blair  caused  the  abandonment  by  the  railway  company 
of  the  town  of  De  Soto;  the  town  site  of  Blair  being  much  more  eligible 
than  that  of  De  Soto,  and  its  advantages  for  business  superior.  **But,** 
said  the  court,  'Hhis  furnishes  no  excuse  to  the  railroad  company  for  ceas- 
ing to  operate  its  road,  or  for  taking  up  its  track  from  Blair  to  De  Soto. 
The  conditions  of  the  grant  were  that  the  road  should  be  built  and  operated 
from  De  Soto  to  Fremont,  and  the  fact  that  the  operation  of  the  road  is  un- 
profitable furnishes  no  excuse  whatever  for  the  failure  to  comply  with  the 
conditions  of  the  grant,  and  the  State  may  compel  a  compliance  with  the 
terms  of  the  contract  by  maTidamtis  or  other  appropriate  remedy.  If,  as  in 
this  case,  a  portion  of  the  line  has  become  valueless  by  reason  of  the  loca- 
tion of  another  line  in  its  immediate  vicini^,  the  legislature  may,  upon  such 
terms  as  may  be  just,  grant  relief,  providea  it  does  not  affect  vested  ri^hts.*^ 
In  Town  of  Sandy  Creek  v.  Rome,  Watertown  &  O.  R.  R  Co.,  1 N.  Y.  R.  R. 
Com.  Rep.  (1884),  186, 189,  the  New  York  Railway  Commissioners  held  as  a 
matter  of  law  that,  after  a  railroad  has  located  and  built  its  road  and  put 
it  in  operation,  it  is  bound,  as  the  price  of  its  franchises  conferred,  to  main* 
tain  and  operate  it  for  the  use  and  convenience  of  the  people.  A  failure  to 
do  so,  in  whole  or  in  part,  is  a  violation  of  its  charter,  and  subjects  it,  at  the 
suit  of  the  people,  to  an  action  to  vacate  and  annul  its  charter,  and  in  some 
cases  perhaps  to  indictmcpt  or  mandamtu.  It  is  also  bound  in  law,  to  build 
and  maintain  its  road  upon  the  precise  line  of  its  location,  and  for  its  entire 
length  and  distance.  These  obligations  towards  the  public  are  the  price  of 
the  franchise,  and  follow  and  cling  thereto  through  any  and  iedl  changes  in 
ownership  and  management,  whether  such  changes  arise  from  foreclosure, 
lease,  or  consolidation.  Whoever  seeks  to  avail  himself  of  the  franchise  and 
its  privileges  must  fulfil  these  obligations,  precisely  as  the  original  road 
would  be  bound  to  do.  People  «.  Albany  &  Vermont  R.  R.  Co.,  19  How. 
Pr.  628;  Id.  87  Barb.  216;  Id.  24  N.  Y.  261;  Rex  v.  Severn  &  Wyl.  R  Co., 
2  Barn.  &  Aid.  646;  People  o.  Troy  &  Boston  R.  R.  Co.,  87  How.  Pr.  427; 
Abbott  f>,  Johnstown,  etc.,  R  R  Co.,  80  N.  Y.  27;  People  v.  New  York 
Central  &  Hudson  River  R.  R  Co.,  28  Hun.  648.  See  cases  and  authorities 
cited  in  case,  reported  in  Iowa  Railroad  Commissioners*  Report  for  1888; 
See  also  chapter  480,  Laws  1874;  chapter  917,  Laws  1869  of  New  York. 

The  railroad  company  refusing  to  rebuild  the  road,  the  Attomey-Qeneral, 
on  behalf  of  the  people,  ai>plied  for  a  mandamiis  to  compel  it  to  restore  and 
operate  that  portion  of  its  road  which  it  had  abanaoned.  The  railroad 
company  set  up  the  fact  that  it  would  be  a  great  expense  to  restore  and  re- 
build the  discontinued  portion  of  the  road,  and  would  be  a  great  yearly  ex- 
pense  to  operate  it  after  it  was  restored,  and  that  it  would  realize  no  addi- 
tional income  or  return  to  meet  the  extra  expense;  that  defendant  was 
largely  in  debt  and  struggling  to  relieve  itself  therefrom,  and  that  no  in- 
creased convenience  to  the  State  or  to  the  public,  would  result  from  such 
restoration  and  operation  of  the  road,  and  that  there  had  been  a  delay  of 
seven  years  in  applying  for  relief.  The  court  in  rendering  its  decision  saidr 
''It  is  undoubtedly  a  great  burden  to  defendant  to  be  compelled  to  restore 
and  operate  this  piece  of  discontinued  road,  but  I  think  it  should  bear  the 
burden  while  it  enjoys  the  benefit  of  its  franchise.  The  whole  road,  the 
Syracuse  Northern  R.  R,  is  doubtless  a  profitable  road.  I  do  not  think 
it  well  to  establish  the  precedent  that  a  railroad  may  discontinue  any  small 
part  of  its  road  because  it  is  not  of  itself  profitable,  and  the  company  can 
realize  a  greater  income  from  its  road  by  abandoning  than  by  operating  the- 
discontinued  portion.  I  conceive  that  the  public,  and  especially  the  oom- 
mtmity  in  the  immediate  vicinity  of  the  discontinued  road,  have  a  real  aiH 
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fiubfitantial  interest  in  the  restoration  and  operation  of  it."  State  (Sandy 
Creek)  v.  Rome,  W.  &  O.  R  R.  Co.  This  case  does  not  appear  to  have  been 
officially  reported.     See  Railway  Age  for  1885,  p.  61. 

ManajB^oment  of  Railways  by  Courts. — ^If  a  court,  by  mandamus^  can  com- 
pel a  railway  to  build  a  depot,  will  not  the  same  principle  sanction  the  en- 
tire management  of  railroads  by  the  courts  and  thus  lead  to  a  condition  of 
things  not  alone  wholly  impracticable,  but  also  undesirable  for  many  rea- 
sons of  public  policy  ?  It  is  not  obvious  that  this  consequence  results  at 
all.  The  court  does  not  undertake  to  construct  the  depot,  nor  even  to  pre- 
scribe the  plans  and  specifications  of  it,  further  than  to  say  that  it  shall  be 
of  a  size  and  in  a  place  suitable  to  accommodate  the  traffic  at  the  points 
designated.  Nor  does  the  court  undertake  to  regulate  the  collection  and 
disbursement  of  fares,  freights,  or  other  revenues.  It  does  not  undertake  to 
say  who  the  company  shall  or  shall  not  employ,  what  trains  it  shall  or  shall 
not  run,  or  what  contracts  it  shall  or  shall  not  make.  All  these  matters  are 
left  to  the  discretion  of  the  company  in  whose  care  they  were  placed  by  the 
legislature.  It  is  the  sinffle,  highly  exceptional  transaction  as  to  a  depot  that 
the  court  reaches  its  hand  to  regulate,  and  this  interference  at  Blue  Springs 
might  have  been  avoided  by  the  company  giving  to  that  town  the  facilities 
denied  to  it.  It  seems  hardly  credible  that  the  company  could  so  far  forget 
its  traffic  interests  as  to  deny  its  services  to  a  town  of  1500  people,  one  of 
whom  alone,  as  appeared  in  evidence,  was  paying  an  average  of  $2000  in 
freight  charges,  another  of  whom  had  paid  in  a  year  just  preceding  the  liti- 

tation  $8330  in  freight,  while  five  others  in  1881  paid  in  the  aggregate 
8764.42  in  freight  charges. 


St.  Louis  and  San  Fbanoisoo  B.  B.  Oo« 

V. 

The  Evens  and  Howabd,  eto.,  Co.  et  al. 

(Advance  Oa$e,  Miswuri,     1884.) 

A  railroad  company  has  a  right,  under  the  statute,  to  condemn  land;  and ' 
when  the  report  of  the  commissioner  comes  in,  and  the  damages  assessed  are 
deemed  excessive,  to  pay  the  amount  assessed  to  the  clerk,  to  take  possession 
of  the  land  desired  in  order  to  construct  its  road,  to  file  exceptions,  to  have 
them  heard,  and  pending  the  hearing  of  exceptions  to  have  the  money  re- 
tained by  the  clerk ;  and  if  the  court  should  strike  out  the  exceptions,  and 
order  the  assessment  money  paid  to  the  landowner,  such  order  will  be  a  final 
one,  from  which  the  company  can  appeal  with  mpenedeas,  as  an  incident, 
just  as  in  other  civil  causes,  and  the  company,  in  such  circumstances,  is  to  be 
deemed  ^' aggrieved"  within  the  meaning  of  section  8710  Revised  Statutes. 

Constitutions  are  instruments  of  a  practical  nature,  to  be  construed  with 
the  help  of  common-sense,  so  as  to  carry  out  the  intention  of  the  framers  and 
adopters  of  the  insttument,  and  it  must  be  assumed  as  a  basis  for  the  con- 
struction of  the  constitution  that  an  intelligent  purpose  prompted  those  who 
were  connected  with  its  making  or  adoption,  and  that  those  thus  engaged 
were  familiar  with  all  the  vicissitudes  oi  condemnation  proceedings,  and  the 
statutes  and  decisions  relating  thereto,  and  purposely  framed  section  21  of 
Article  II.  of  the  Constitution  so  as  to  meet  the  exigencies  of  filing  excep- 
tions, taking  possession  of  land,  payment  of  money  into  court,  appeals, 
9tiper$ede€tSf  etc. 

T&ere  is  no  necessary  repugnancy  between  the  statute  of  1879  relating  to 
condemnation  of  land,  and  section  21,  Article  II.  of  the  Constitution. 
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Where,  as  in  this  instance,  the  Legislature  has  rerised  a  statate  after  a 
constitution  has  been  adopted,  such  a  revision  is  to  be  regarded,  pro  hoe  tiety 
as  a  new  enactment,  and  as  a  legisiatiye  construction  that  the  statute  so 
revised  conforms  to  the  Ck>nstitution;  and  the  courts  should  give  some 
weight  to,  and  rely  with  some  degree  of  confidence  on,  such  legislative 
construction. 

Section  31,  Article  11.  of  the  Ck>nstitution,  is  complied  with  both  in  letter 
and  the  ordinary  import  of  its  terms,  when  the  money  is  ''paid  into  court," 
notwithstaDdincr  that  exceptions  are  filed,  and  possession  taken  of  the  land. 
That  section  of  the  Constitution  only  guarantees  to  the  landowner  ^''juMt 
eompenmtion^^  and  no  more,  and  was  never  intended  to  countenance  arbitrary 
assessments  and  exorbitant  exactions. 

The  Constitution  has  left  entirely  to  the  Legislature  the  manner  whereby 
the  jury  or  commissioners  are  to  ascertain  the  quantum  of  compensation,  and 
that  manner  or  method  may  well  include  all  necessary  details  of  motions, 
exceptions,  the  appointment  of  new  commissioners,  or  another  juiy,  "as 
ri^ht  and  justice  may  require."    All  means  necessary  to  the  end  to  be  accom- 

Ehshed,  not  inconsistent  with  the  Constitution,  belong  in  this  regard  to  the 
legislature. 

Where  a  railroad  corporation,  relying  on  the  presumption  that  a  statute  is 
constitutional,  pays  money  into  court,  files  exceptions,  and  takes  possession 
of  land,  such  acts  are  to  be  taken  as  a  uihole  ana  not  hypieeerMal,  not  valid 
in  part  and  void  in  part;  and  if  the  statute  turns  out  to  be  unconstitutional, 
no  estoppel  will  arise  against  such  corporation  in  consequence  of  complying 
with  the  statutory  terms. 

Appeal  from  St.  Loais  Court  of  Appeals. 
JToble  <&  Orrick  and  John  G^Dwy  for  Appellant. 
Dyer^  Lee  &  EUia^  Elms  &  Fisae  and  Smith  dk  KratUhoff 
for  Kespondents. 

Shebwood,  J. — The  case  is  this:  On  the  8th  of  June,  1883, 
the  St.  Lonifl  &  San  Francisco  B.  B.  Co.  filed  its  petition 
to  have  certain  lands,  belonging  to  the  Evens  &  Howard  Fire- 
brick Co.  and  the  Missouri  Fire-brick  &  Clay  Co.  condemned  for 
facii.  the  nse  of  the  railway  company,  nnder  the  statute  in 

such  case  made  and  provided.  The  defendant,  Austin  B.  Moore, 
was  made  a  party  merelv  as  a  trustee  in  a  deed  of  tmst  made 
by  the  last-named  defendant  to  secnre  one  of  its  debts.  Sum- 
mons was  issued  the  same  day,  and  duly  served ;  and  on  July 
6th,  three  commissioners  were  appointed  to  assess  the  damages 
On  the  22d  day  of  August,  the  commissioners  filed  two  reports ; 
two  of  the  commissioners  assessing  the  damages  of  the  JElvens 
&  Howard  Co.  at  $50,000  and  the  other  commissioner  assess- 
ing them  at  $4000 ;  and  two  also  assessing  the  damages  of 
the  Missouri  Fire,  etc.,  Co.  at  $26,900,  the  third  commissioner 
placing  the  amount  at  $12,000.  On  August  28d,  1888,  notice 
was  given  of  the  filing  of  the  reports,  which  was  served  on 
the  27th,  and  on  the  80th  of  August  the  railway  company 
filed  its  exceptions  to  the  reports  of  the  commissioners,  and  on 
the  same  day  paid  to  the  clerK  of  Hie  court  the  amount  of  the 
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damages  assessed  to  the  several  companies.  The  exceptions  were 
in  part  based  on  the  gi'onnds  that  the  award  of  the  commissioners 
was  largely  in  excess  of  any  fair  or  jnst  compensation  for  the 
damages  which  would  be  caused  by  the  construction  of  plaintiff's 
road,  and  that  the  damages  assessed  were  imaginary  and  speculative. 
On  September  17th,  the  parties  appeared  and  the  railway  com- 
pany moved  to  have  its  exceptions  to  the  report  heard ;  the  defend- 
ants moved  for  payment  to  them  of  the  amounts  paid  the  clerk, 
and  thereupon  the  motion  of  plaintiff  for  hearing  of  exceptions 
bein^  submitted  to  the  court,  and  the  plaintiff  then,  in  open  court, 
admitting  that  since  making  the  payments  to  the  clerk  of  the 
court,  and  in  virtue  of  such  payments  for  the  defendants,  it  had 
taken  possession  of  the  property  of  said  defendants  described  in 
the  petition  and  the  report  of  commissioners  herein,  the  court  over- 
ruled said  motion  for  hearing  of  plaintiff,  and  struck  out  the 
exceptions  aforesaid. 

The  court  sustained  the  motions  of  defendants  and  ordered  the 
cler'k  to  pay  over  to  the  defendant  companies  the  several  sums 
assessed  and  theretofore  paid  into  the  court.  The  railway  com- 
pany immediately  filed  its  motions  to  set  aside  said  orders  of 
payment  and  the  order  striking  out  tho  exceptions,  and  for  a 
rehearing  of  said  matters,  and  these  motions  were  then  and  there 
overruleJd.  Again,  on  the  18th  of  September,  the  railway  company 
filed  its  motion  for  rehearing  as  to  awards,  and  this  was  overruled. 
To  all  of  these  several  acts  of  the  court  exceptions  were  duly 
preserved. 

Nothing  more  having  in  the  mean  time  appeai*ed  of  record,  on 
September  19th  the  bill  of  exceptions  was  filed,  and  the  railway 
company  filed  its  affidavit  and  application  for  appeal,  and  the  ap- 
peal was  allowed.  Thereupon  the  railway  company  filed  its  sev- 
eral appeal  bonds,  one  in  the  sum  of  $110,000  for  the  Evens  & 
Howard  Co.,  and  one  for  the  Missouri  Co.  in  the  sum  of  $55,000 ; 
these  were  approved  by  the  court.  Thereupon  the  defendants 
severally  demanded  the  delivery  of  the  several  sums  paid  by 
the  company  into  court.  This  demand  was  refused  by  the 
court,  on  the  around  that  the  appeal  bond  operated  as  a  stay  of  the 
payment  of  said  money  ;  and  the  court,  of  its  own  motion,  f nrther 
directed  that,  pending  the  appeal,  said  sums  of  money  should  be 
retained  by  the  clerk  for  investment  or  safe-keeping,  as  the  court 
might  thereafter  direct. 

This  appeal  was,  under  the  law,  returnable  to  the  March  Term 
of  the  St.  Louis  Court  of  Appeals. 

On  the  first  day  of  that  term  the  defendants  united  in  a  motion 
to  dismiss  the  plaintiff's  appeal,  and  this  motion  was  sustained  by 
the  Court  of  Appeals. 

The  present  writ  of  error  was  then  sued  out,  and  an  order  of 
ni'perwaeaa  obtained,  the  plaintiff  filing  in  this,  the  Supreme 
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Court,  its  appeal  bonds  for  the  several  defendants  in  respective 
snms,  more  than  donble  the  assessments,  and  with  approved  sure- 
ties. 

This  being  the  state  of  facts  presented  by  this  record,  the  def end- 
ants  have  moved  to  vacate  the  order  of  sttpersedeaa  and  to  dismiss 
the  writ  of  error.  These  motions  will  now  be  considered,  and  in 
considering  them  I  deem  it  best  to  consider  not  only  the  action  of 
the  Court  of  Appeals  in  dismissing  the  plaintiff's  appeal  in  conse- 
quence of  which  this  writ  of  error  was  sued  out,  but  also  to  con- 
sider the  merits  of  the  controversy. 

Indeed,  the  merits  of  the  controversy  are  so  closely  interwoven 
with  the  merits  of  these  motions  that  the  discussion  of  the  one  in- 
volves to  a  considerable  extent  the  discussion  of  the  others. 

Section  3710  R.  S.  1879  provides  that  "every  pereon  ag- 
grieved by  any  final  judgment  or  decision  of  any  Circuit  Court  in 
btatdtoetpbo-  any  civil  cause,  or  by  any  such  judgment  or  decision  of 
cERKwo  wwT  the  St.  Louis  Court  of  Appeals,  .  .  .  may  make  his.  ap- 
SpprS^*  ^^  peal  to  the  court  having  appellate  jurisdiction  of  such 

Sdgraent  or  decision.  This  court  has  ruled  in  State  v.  Lewis,  76 
o.  370,  that  under  the  provisions  of  that  section  and  of  section 
3713,  an  appeal  with  a  statutory  bond  would  operate  as  a  superse- 
deas^ where  the  judgment  appealed  from  awarded  a  peremptory 
mando/muSj  and  that  those  statutory  provisions,  subject  to  the  con- 
ditions contained  in  those  sections,  apply  to  every  civil  cause,  no 
matter  what  the  judgment  may  be,  and  tnat  consequently  proceed- 
ings by  mcmdamus  were  included  within  those  provisions.  And 
writs  of  error  under  section  12  of  Art.  VI.  of  the  Constitution 
are  authorized  to  issue  from  this  court  to  the  St.  Louis  Court  of 
Appeals  in  all  cases  involving  the  construction  of  the  Constitution 
of  this  State,  etc.  Section  15  of  the  same  article  provides  that 
"all  laws  relating  to  practice  in  the  Supreme  Court "  shall  apply 
to  the  St.  Louis  Court  of  Appeals,  etc.  And  section  3743  K.  S. 
1879  declares  that  writs  of  error  are  writs  of  right^  and  shall 
issue  of  course  out  of  the  Supreme  Court  to  the  Circuit  Court  in 
vacation  as  well  as  in  term,  etc.  And  sections  3756,  3757,  3758, 
3759,  make  provision  whereby  a  writ  of  error  maybe  sued  out  and 
that  a  bond  may  be  given  under  similar  conditions  and  with  similar 
effect  as  in  ordinary  cases  of  appeal ;  while  section  3785,  a  new 
section,  carries  into  effect  the  constitutional  provision  aforesaid  by 
providing  that  the  provisions  of  "  the  chapter  regulating  the  prac- 
tice in  the  Supreme  Court  shall  apply  to  practice  in  the  St.  Louis 
Court  of  Appeals.  .  .  .  And  all  cases  taken  to  or  from  the  St. 
Louis  Court  of  Appeals  by  appeal  or  writ  of  error  shall  be  gov- 
erned by  the  provisions  of  this  chapter  regulating  the  taking  of 
cases  by  appeal  or  writ  of  error  to  the  Supreme  Court,"  etc. 

And  the  Laws  of  1883,  page  111,  amending  section  3126  R.  S. 
1879,  when  considered  in  connection  with  other  statutory  provi- 
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«ion8  already  noticed,  fully  authorizes  a  judge  of  this  court,  when 
it  has  adjourned  for  more  than  one  day,  to  inspect  the  record  in  a 
cause  and  to  allow  a  writ  of  error  to  stay  execution  upon  the  usual 
terms. 

The  order  in  this  cause  made  by  the  Circuit  Oourt  was  a  final 
order,  npon  which  an  appeal  or  writ  of  error  would  lie. 

Oar  reports  furnish  frequent  instances  where  appeals  have  been 
taken  in  condemnation  proceedings.  Bailroad  Co.  v.  Lackland,  25 
Mo.  527 ;  Hannibal  Bridge  Co.  v.  Shanbacker,  49  Mo.  555 ;  Miss. 
Bridge  Co.  v.  King,  57  Mo.  491 ;  Railroad  Co.  v.  Campbell,  62  Mo. 
585.  The  appeal  was  taken  in  the  Circuit  Court  from  the  action 
of  the  court  m  striking  out  the  plaintiffs  exceptions,  and  the  order 
of  the  court  that  the  clerk  pay  over  to  the  defendant  companies 
the  sums  assessed  and  paid  into  court. 

At  an  early  day  in  tnis  State  it  was  held  a  writ  of  error  would 
lie  to  the  action  of  the  trial  court  upon  a  motion  requiring  a  sheriff 
to  pay  over  money  in  satisfaction  of  an  execution.  Wise  v. 
Darby,  9  Mo.  132.  To  the  same  eflEect  are  Slagel  v.  wwtofkeeob. 
Murdock,  65  Mo.  522,  and  cases  cited.  And  the  dismis-  li^  "  ^""^ 
sal  of  the  appeal  of  plaintiff  by  the  Court  of  Appeals  was  also  a 
final  order  or  judgment  from  which  an  appeal  will  lie,  or  which 
will  authorize'  a  writ  of  error  to  issue.  Matter  of  N.  T.  Cent.  & 
H.  River  R.  R.  Co.,  60  N.  T.  112 ;  Piei-son  v.  Lovejoy,  53  Barb. 
407 ;  Hammond  v.  Carpenter,  29  How.  Pr.  43.  And  it  is  appar- 
ent from  an  inspection  of  the  records  and  of  these  motions,  and  of 
the  action  and  opinions  of  the  Court  of  Appeals,  both  in  the  pres- 
ent case  and  the  mandomhus  case  which  has  been  argued  in  connec- 
tion with  this  one,  that  the  questions  at  issue  do  involve  a  construc- 
tion of  the  constitution  of  this  State,  and  therefore  this  cause, 
aside  from  other  considerations,  falls  within  our  appellate  jurisdic- 
tion. But  it  is  strenuously  urged,  in  support  of  the  motion  to  dis- 
miss the  writ  of  error,  that  such  writ  can  only  be  brought  by  one 
who  has  been  "aggrieved "by  the  judgment.  Just  this  position 
was  ta^en  by  the  Court  of  Appeals  when  it  dismissed  the  appeal 
of  plaintiff,  citing  in  support  of  its  ruling  Kinealy  v.  Macklin,  67 
Mo.  96. 

It  is  doubtless  true  that  a  party,  under  the  terms  of  the  statute, 
is  not  entitled  to  an  appeal  unless  "  aggrieved  "  by  the  judgment 
(R.  8. 1879,  §  3710),  Le.^  that  a  party  cannot  appeal  from  a  judgment 
altc^ther  in  his  own  favor, — and  the  same  rule  holds  ,j^^ 
as  to  suins:  out  writs  of  error.  This  was  Kinealy's  •*pabtt*^  ao- 
case :  he  obtained  judgment  of  reversal  in  general  term,  mtoqum  nhx- 
and  then  appealed  therefrom,  not  because  there  was  ''^ 
any  error  committed  against  him,  but  because  general  term  did  not 

fo  further  and  enter  an  affirmative  judgment  m  his  favor.     Here, 
owever,  the  very  point  in  dispute  is  whether  the  plaintiff  is  ag- 
grieved or  not ;  whether  a  judgment  can  be  truly  said  to  be  in 
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favor  of  a  party  against  whom  it  goes,  compelling  it  to  paj,  if 
the  minority  report  oe  correct,  $50,000  to  one  of  these  defendants^ 
where  in  common  fairness  and  common  honesty  bnt  $4000  shonld 
be  paid.  Such  a  wide  difference  in  yalnations  would  seem  to  argue 
either  ^ross  ignoi-ance  or  else  gross  partiality,  and  there  seems  no 
escape  irom  one  or  the  other  of  sach  distasteful  conclusions.  On  a 
former  occasion  where  commissioners,  appointed  to  appraise  prop- 
erty for  railroad  purposes,  had  disregarded  their  duties,  and  had 
assessed  the  damages  in  favor  of  the  landowner  at  an  excessively 
large  sum,  this  court  pointedly  rebuked  the  commissioners  for  der- 
eliction of  duty  and  reversed  the  judgment.  KailroadCo.  v.  Camp- 
bell, 62  Mo.  682. 

So  that,  on  this  portion  of  the  cause  the  plaintiff  may,  with  mudi 
force  of  reason,  say  that  it  is  not  greatly  benefited  or  favored  by 
the  action  of  the  trial  court,  which  refused  to  hear  its  exoeptiona 
and  yet  ordered  the  money  to  be  paid  over  to  the  defendants;, 
money  which  was  paid  into  the  hands  of  the  clerk  under  the  very 
terms  of  the  statute,  and  on  the  faith  that  those  exceptions  would 
whkrr  too  be  heard  before  any  other  step  would  be  taken.  Surely 
S^'**tS5  these  circnmstanoes  attendant  on  the  payment  of  the 
\i  money  to  the  clerk  give  not  the  faintest  token  of  ac- 
oRttVED."  Quiescence  in  the  award  of  the  commissioners.  Con- 
strued as  a  wnole,  as  all  such  transactions  should  be,  they  amount  in 
their  sum  total  to  but  this :  that  the  railroad  company  was  willing 
to  take  the  land  and  to  pay  for  it ;  to  enter  upon  the  land  and  to 
construct  its  road,  reserving  to  itself,  as  under  the  statute  it  might 
lawfully  do,  the  riffht  to  have  tested  and  examined  bv  the  court 
the  question  whether  the  full  compensation,  already  beyond  the 
control  of  the  company,  already  in  tne  hands  of  the  court,  already 
in  custodia  leffisj  was  not  more  than  "  just  compensation"  for  the 
land.  Such  acts  on  the  part  of  the  railroad  company  have  about 
them  no  more  of  the  similitude  of  waiver  or  acquiescence  than 
similar  acts  on  the  part  of  the  landowner  in  the  Evans  case,  64  Mo. 
453,  where  he  exhausted  his  statutory  remedies  in  resisting  the 
taking  of  his  land  for  less  than  it  was  worth,  and  finally  enjoined 
the  railroad  company  until  it  should  pay  him  the  damages  allowed 
on  the  second  assessment.  Further  comment  on  this  branch  of  this- 
case  is  unnecessary,  and  the  motion  to  dismiss  the  writ  should  be 
denied. 

I  pass  now  to  the  consideration  of  the  motion  to  vacate  the  order 
of  sup^sedeas. 

It  would  seem  necessarily  to  follow  that  if  the  writ  of  error  was 
not  improvidently  issued,  the  supersedeas  indorsed  thereon  was 
but  an  incident  to  that  "  writ  of  right.*' 

And  viewing  the  matter  in  this  light,  I  might  well  pause  here 
and  refrain  from  discussing  those  matters  which  touch  tiie  heart  of 
this  cause  ;  but  inasmuch  as  under  the  ruling  just  announced  the 
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jadraient  should  be  reveraed,  because  of  the  unwarranted  action 
of  tne  Oourt  of  Appeals  in  dismissing  the  appeal  of  plaintiff ;  and 
as  those  matters  will  have  to  be  determined  on  the  return  of  this 
cause,  I  deem  it  not  improper  to  discuss  them.  Now,  as  to  the 
order  of  sikpersedeas  which  defendants  have  moved  to  vacate :  It 
is  said  that  order  is  in  contravention  of  the  constitutional  rights  of 
the  defendants ;  and  this  declaration  comprehends  also  the  action 

of  the  Circuit  Court  in  accepting  a  bond  when  fi:rantin&:      

an  appeal.  Let  us  examine  this  pomt.  Section  21  of  PBOTinoNASTo 
Art.  il.  of  the  Constitution  provides  "that  private  *'*^"^""'^™''- 
property  shall  not  be  taken  or  damaged  for  public  use  without  just 
compensation.  Snch  compensation  shall  be  ascertained  by  a  jury 
or  board  o{  commissioners  of  not  less  than  three  freeholders,  in 
such  manner  as  may  be  prescribed  by  law;  and  until  the  same  shall 
be  paid  to  the  owner,  or  into  court  for  the  owner,  the  property 
shall  not  be  disturbed  or  the  proprietary  rights  of  the  owner  there- 
in divested." 

An  eminent  jurist  and  author,  speaking  in  regard  to  constitu- 
tional constrnction,  has  said : 

"  Ever^  word  employed  in  the  constitution  is  to  be  expounded 
in  its  plain,  obvious,  and  common-sense  meaning,  unless  the  con- 
text furnishes  some  ground-to  control,  qualify,  or  enlarge  it.  Con- 
stitutions are  not  designed  for  metaphysical  or  logical  k^ji^ 
subtleties,  for  niceties  of  expression,  for  critical  pro-" 
priety,  or  for  the  exercise  ox  philosophical  acntenesss 
or  judicial  research.  They  are  instruments  of  a  practical  nature, 
founded  on  the  common  business  of  life,  adapted  to  common  wants, 
designed  for  common  use,  and  fitted  for  common  understandings. 
The  people  make  them,  the  people  adopt  them,  the  people  must 
be  supposed  to  read  them  witii  the  help  of  common-sense,  and  can- 
not be  presumed  to  admit  in  them  any  recondite  meaning  or  any 
extraorainary  gloss."     1  Story  Const,  sec.  451. 

Taking  this  statement  as  one  of  the  criteria  oi  what  is  proper  in 
constitutional  investigations,  let  us  consider  the  section  of  the  con- 
stitution just  quoted.  In  the  first  place,  it  would  be  doin^  violence 
to  all  known  rules  of  interpretation  to  assume  that  those  who  framed 
and  those  who  by  their  votes  adopted  our  constitution  were  actu- 
ated by  no  intelligent  purpose  in  that  behalf.  On  the  contrary,  it 
must  be  assumed  that  they  were  familiar  with  the  vicissitudes  inci- 
dent to  condemnation  proceedings  and  with  the  statutory  provi- 
sions relating  thereto ;  ramiliar  with  the  fact  that  some- 
times the  land  desired  to  be  taken  is  not  appraised  at  a 
snfficiently  large  sum,  and  therefore  the  landowner  SSm^F  ^' 
files  his  exceptions ;  familiar  with  the  fact  that  some-  SmSwS?"  "^ 
times  such  land  is  appraised  and  the  damages  of  the  owner  assessed 
at  an  exorbitantly  large  sum,  and  thercK^re  the  corporation,  de- 
siring to  appropriate  the  land,  files  its  exceptions ;  lamiliar  with 
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the  fact  that  contests  arise  on  the  hearing  and  trial  of  these  exoep* 
tions,  and  that  frequently  appeals  are  taken  by  the  unsncc^sfnl 
party  to  the  court  of  last  resort,  to  the  end  that  tne  litigated  matter 
may  be  finally  adjudicated ;  familiar  with  the  fact  that  such  appeals 
cause  delay ;  familiar  with  the  fact  that  it  concerns  the  public  wel- 
fare that  the  enterprise  of  railroad-building  should  not  be  retarded, 
and  cannot  be  retarded  without  injuriously  affecting  the  interests 
and  prosperity  of  large  communities  in  this  State ;  familiar  with 
the  fact  that  m  order  to  determine  what  the  land  proposed  to  be 
taken  is  worth,  and  how  much  the  owner  of  it  will  be  aamaged  by 
the  taking,  an  imperious  necessity  exists  that  the  precise  strip  of 
land  required,  its  dimensions,  etc.,  should  first  be  ascertained,  and 
that  such  strip  should  be  marked  out  and  sufficiently  designated 
in  order  that  those  appointed  to  appraise  it  and  assess  the  dam- 
ages accruing  to  the  landowner  can  intelligently  perform  their 
work  after  mey  shall  have  "  viewed  the  property."  Taking  all 
these  things  into  consideration,  as  must  be  presumed  to  have  been 
done  by  the  f  ramers  and  adopters  of  our  constitution,  it  does  not 
seem  difficult  to  reach  a  correct  conclusion  as  to  the  meaning  of  the 
words  employed.  If  the  words  "  paid  to  the  owner,  or  into  court 
for  the  owner,"  be  taken  in  a  literal  sense,  it  cannot  be  doubted  that 
the  plaintifi[  company  has  brought  itself  within  the  very  terms  and 
letter  of  the  organic  law;  the  money  has  been  "paid  .  .  .  into 
eourt  for  the  owner."  But  grant  that  the  words  are  not  to  be 
taken  literally  and  the  result  is  not  changed,  if  they  are  to  be  taken 
in  their  "  usual  and  most  known  signification"  (1  Sto.  Cons.,  sec. 
400),  taken  in  the  light  of  an  intelligent  purpose  prompting  those 
who  used  and  those  who  adopted  them.  V  iewea  in  tliis  ucht,  it 
is  easy  to  discern  the  obiect  contemplated  by  those  who  employed 
them,  and  the  reason  tiiey  were  employed.  The  very  fact  that 
they  were  employed,  in  and  of  itself  discloses  a  knowledge  on  the 
part  of  the  f ramers  of  the  constitution  of  the  frequent  necessity, 
arising  in  the  progress  of  condemnation  proceedings,  of  paying 
money  "  into  court  for  the  owner,"  there  to  await  the  ultimate  de- 
termination of  the  suit.  If  these  words  are  held  to  have  this 
meaning,  such  meaning  will  not  be  a  strained  or  forced  one,  but  a 
meaning  which,  considering  the  surroundings  of  those  who  framed 
the  organic  law,  and  were  doubtless  aware  of  the  law  as  it  stood, 
and  of  the  force  and  effect  of  the  words  used,  will  be  most  obvi- 
ous and  natural. 

It  has  been  suggested,  however,  that  "the clause  permitting  pay- 
ment into  court  for  the  owner  was  evidently  intended  as  a  pro- 
protisiom  vob  vision  for  cases  where  the  owner  might  refuse  payment 
oouRT  -  whIt  when  tendered,  or  mifi:ht  be  unknown,  or  not  euijuris?^ 
•coTnuD.  This  View,  so  far  as  it  goes,  is  in  entire  accord  with  the 

one  already  expressed  ;  for  the  language  is  broad  enough  to  cover 
every  possible  contingency  which  necessitates  the  payment  of 
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money  into  coart,  or  its  retention  to  abide  the  result  of  litigation. 
Bat  tnat  language  cannot  be  restricted  to  the  cases  of  a  recalci- 
trant, unknown,  or  not  sui  juris  landowner.     To  narrow  the  lan- 
guage thus,  to  limit  its  scope  to  those  particular  instances  alone, 
would  not  be  warranted,  were  the  words  taken  either  in  their  lite- 
ral or  their  ordinary  sense.     The  reason  which  would  thus  restrict 
them  is  by  no  means  apparent ;  and  if  the  constitution  will  permit 
a  railroad  or  other  corporation  to  make  a  payment  into  court  for 
an  obstinate  or  unknown  owner,  or  one  not  sui  iw'iSy  and  there- 
upon to  enter  on  the  land  and  construct  its  road,  it  is  difficult  to 
eee  why  the  payment  of  the  money  to  the  clerk  in  that  case,  at- 
tended, as  it  would  be,  with  all  the  nazards  of  loss  that  it  would  in 
any  other,  from  embezzlement  or  otherwise,  is  not  as  obnoxious  to 
constitutional  objections  as  though  the  payment  were  made  as  in 
the  present  case ;  made  to  await  judicial  action  upon  the  exceptions 
filea  in  the  cause,  in  order  to  have  a  judicial  determination  whether 
the  amount  allowed  by  the  commissioners  does  not  exceed  that 
**  just  compensation"  which  the  constitution  so  emphatically  guar- 
antees.   Tliat  guaranty  only  extends  oyer  and  only  includes  ^^  just 
compensation,"  and  no  more,  and  was  neyer  intended  to  counte- 
nance arbitrary  assessments  or  exorbitant  exactions.     To    rule 
otherwise,  to  hold  that  the  framers  of  the  constitution  were  less 
solicitous  of  the  rights  of  the  money-owner  than  they  were  of  the 
landowner,  is  to  impugn  either  their  wisdom  or  their  justice.     It 
will  haye  been  observed  from  the  discussion  heretofore  had  that 
intimation  has  already  been  given  as  to  the  meaning  of  the  words 
^^  the  property  shall  not  be  disturbed,"  etc.    It  must  be  quite  ob- 
yions  that  these  words  are  not  to  be  taken  in  a  literal  sense,  at  least 
8o  far  as  concerns  preliminary  steps,  looking  to  the  condemnation 
of  property,  because  if  such  rigidity  of  meaning  be  attributed  to 
them,  it  would  be  out  of  the  power  of  a  railroad  or  municipal  cor- 
poration to  take  the  necessary  initiatory  steps  to  ascertain  what 
land  would  be  required  for  the  purpose  in  view.    To  this  point  of 
the  investimtion,  therefore,  the  familiar  maxim  applies :  *'*'Lex  non 
wtendit  cmquid  irnpossibUe.^^    The  reason  of  the  law  in  such  cases 
should  prevail  over  its  letter,  and  general  terms  should  be  so  limited 
in  their  application  as  not  to  lead  to  injustice,  oppression,  or  an 
absurd  consequence,  the  presumption  being  indulged  that  the  law- 
makers intended  exceptions  to  language  which  otherwise  would 
lead  to  such  anomalous  results.    IT.  S.  v.  Kirby,  7  Wall.  482 ;  Peo- 
ple V.  McBoberts,  62  111.  38  ;  Fusz  v.  Spaunhorst,  67  Mo.  256.  . 

This  point,  however,  has  become  measurabl]^  unimportant, 
owing  to  the  subsequent  shape  the  proceedings  instituted  have 
assumed ;  but  in  any  event,  if  the  meaning  I  have  ascribed  to  the 
words  ^^  paid  .  .  .  into  court  for  the  owner"  be  the  correct  one, 
the  command  of  the  constitution  as  to  that  point  had  been  fully 
complied  with  prior  to  those  things  which  gave  origin  to  the 
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appeal.  It  will  have  been  obeerred,  also,  that  the  aection  of  the 
constitntion  nnder  discosaion  declares  ^^sach  compensation  shall 
be  ascertained  bj  a  jury  or  a  board  of  commissioners  of  not  lees 
than  three  freeholders,  in  such  manner  as  may  be  prescribed  bj 
law."  Since  the  adoption  of  the  constitntion,  the  general  law  on 
the  subject  of  condemnation  of  land  has  undei^ne  revision,  bnt 
virtually  remains,  in  all  essential  particulars,  the  same  as  before. 
The  sections  of  the  statute  referred  to,  material  to  be  quoted,  are 
as  follows : 

Sec.  892 : 

^^  In  case  lands  or  other  property  are  sought  to  be  appropriated 
by  any  road,  railroad,  ...  or  other  corporation  createa  under  the 
laws  of  this  State,  for  public  use,  and  such  corporation  and  the 
STATCTOBTPBo.  owucrs  cauuot  agree  upon  the  proper  compeneation  to 
cSrSImiiLTioir*  be  paid,  .  .  .  suchcorporationmayaoply  to  the  Circuit 
OF  LAUD.  Court  of   the  county  where  said  land   or  any  pan 

thereof  lies,  or  the  judge  thereof  in  vacation,  by  petition,  setting 
forth  the  general  dii^ions  in  which  it  is  desired  to  constrnct  tlieir 
.  .  .  railroad  .  .  .  over  such  lands,  a  description. of  the  real  estate 
or  other  property  which  the  company  seeks  to  acquire,  the  names 
of  the  owners  thereof,  if  knpwn,  .  .  .  and  praying  the  appoint- 
ment of  three  disinterested  freeholder  as  commissioners,  or  by  a 
jury,  to  assess  the  damages  which  such  owners  may  severally  sus- 
tain in  consequence  of  the  establishment,  erection,  and  maintenance 
of  such  .  .  .  railroad  .  .  .  over  such  lands.  ..." 

Sec.  893  provides  how  summons  shall  be  issued  and  served. 

Sec.  894: 

'^  The  court,  or  judge  thereof  in  vacation,  on  being  satisfied  tfait 
due  notice  of  the  pendency  of  the  petition  has  been  given,  shall 
appoint  three  disinterested  commissioners,  who  shall  be  freeholders, 
...  to  assess  the  damages  which  the  owners  may  severally  sustain 
by  reason  of  such  appropriation,  who,  after  having  viewed  the 
property,  shall  forthwith  return,  under  oath,  such  assessment  of 
damages  to  the  derk  of  such  court,  setting  forth  the  amount  of 
damages;  and  should  more  than  one  owner  be  included  in  the 
petition,  then  the  damages  allowed  each  shall  be  stated  separately, 
together  with  a  specific  description  of  the  property  for  which  snch 
damages  are  assessed,  and  the  clerk  shall  file  said  report  and  record 
the  same  in  the  order-book  of  the  court ;  and  thereupon  snch  com- 
pany shall  pay  to  the  said  clerk  the  amount  thus  assessed,  for  the 
party  in  whose  favor  such  damages  have  been  assessed ;  and  on 
making  such  pavment  it  shall  be  lawful  for  such  company  to  hold 
the  interest  in  the  property  so  appropriated  for  the  uses  aforesaid ; 
and,  upon  failure  to  pay  the  assessment  aforesaid,  the  court  may, 
upon  motion  and  notice  by  the  party  entitled  to  such  damages, 
enforce  the  payment  of  the  same  by  execution,  unless  the  said 
company  shall,  within  ten  days  from  the  return  of  such  assess* 
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ment,  elect  to  abandon  the  proposed  appropriation  of  any  parcel  of 
land  hj  an  instrument  in  writing  to  that  eSect,  to  be  filed  with  the 
clerk  of  said  conrt  and  entered  on  the  minutes  of  the  court,  and  as 
to  so  much  as  is  thus  abandoned,  the  assessment  of  damages  shall 
be  void." 

Sec.  896: 

^^  Upon  the  filing  of  such  report  of  said  commissioners,  the  clerk 
of  the  court  wherein  the  same  is  filed  shall  duly  notify  the  party 
whose  property  is  affected  of  the  filing  thereof ;  and  the  report  of 
said  commissioners  may  be  reviewed  by  the  court  in  which  the 
proceedings  are  had,  on  written  exceptions,  filed  by  either  party  in 
the  clerk's  office,  within  ten  days  after  the  service  of  the  notice 
aforesaid ;  and  the  court  shall  make  such  order  therein  as  right  and 
jastice  may  require,  and  may  order  a  new  appraisement,  upon  ^ood 
cause  shown.  Such  new  appraisement  shall,  at  the  request  of  either 
party,  be  made  by  a  jury,  under  the  supervision  of  the  court,  as  in 
ordinary  cases  of  inquiry  of  damages ;  but,  notwithstanding  such 
exceptions,  such  company  may  proceed  to  .  .  .  construct  said  road 
or  railroad ;  and  any  subsequent  proceedings  shall  only  afiect  the 
amount  of  compensation  to  be  allowed.  In  all  cases  arising  under 
the  provisions  of  this  article  the  report  of  commissioners,  when 
signed  bv  a  majority  of  them,  shall  be  taken  and  considered  as  the 
report  of  all." 

As  the  legislature  has  revised  the  general  law  in  regard  to  con- 
demnation of  land,  it  will  be  presumed  that  their  attention  was 
directed  to  the  subject  of  the  necessity  of  conforming  UEaiBXAmn 
that  law  to  the  constitutional  provisions,  and  such  revi-  of^'I^tokottu- 
sion  must  be  regarded  as  a  legislative  construction  of  Vv  Statto^ 
that  section  of  the  constitution  under  consideration,  n<mB^!u>opra> 
and  that  the  general  law  is  in  conformity  thereto.  Groves  v. 
Slaughter,  15  Pet.  449 ;  Fusz  v.  Spaunhorst,  supra.  This  lerisla- 
tive  exposition  is  entitled  to  some  weight,  as  the  authorities  show, 
and  the  courts  may  with  some  confidence  repose  upon  the  conclu- 
sion reached  by  the  legislature  (Oooley,  Oonst.  Lim.  219) ;  and  the 
statute  is  to  be  viewed  pro  hoc  vice  in  the  same  light  as  though 
the  legislature  had  enacted  a  new  statute  in  compliance  with  con- 
stitutional requirements,  and  had  prescribed  by  law  the  manner  in 
which  the  compensation  for  land  taken  shall  be  ascertained — by 
three  freeholders,  acting  in  the  capacity  of  a  jury  or  as  commis- 
sioners. Pri/ma  facie  this  .law  is  constitutional ;  prima  fade  it 
<^nforms  in  all  essential  particulars  to  the  organic  law,  and  the 
well-known  rule  of  construction  applies  here,  that  a  statute  is  not 
to  be  presumed  repugnant  to  the  constitution  until  such  repug- 
nancy IS  made  to  appear  beyond  a  reasonable  doubt.  Vague  con- 
jecture and  slight  implication  will  not  meet  the  requirements  of 
this  rule,  and  ^^  as  a  conflict  between  the  statute  and  the  constitu- 
tion is  not  to  be  implied,  it  would  seem  to  follow  where  the  mean- 
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ing  of  the  conBtitution  is  clear,  that  the  court,  if  pofisible,  most  give 
the  statute  such  a  construction  as  will  enable  it  to  have  efEecL" 
Cooley,  Const.  Lira.  218,  219,  220. 

After  a  very  careful  examination  of  the  section  of  the  oonstitQ- 
tion  before  quoted,  and  a  comparison  of  it  with  the  statutory  pro- 
visions  already  set  forth,  I  have  been  unable  to  discover  any  neces- 
sary incongruity  or  repugnancy  between  the  constitution  and  the 
statute.  The  statute  must,  therefore,  on  the  fironnds  stated,  be 
held  prima  facie  valid,  and  that  the  manner  which  it  describeB  for 
ascertaining  the  compensation  to  be  awarded  to  a  landowner  as 
possessed  of  equal  validity. 

The  manner  in  which  the  jury  or  commissioners  shall  ascertain 
the  qiumtum  of  compensation  is  left  entirely  to  the  legislature, 
j^^^^^^^  ^  that  manner  or  method  prescribed  may  well  include  all 
snsMsirr  Lirr  the  neccssaiy  details  of  motions  and  exceptions  to  the 
TO  LBQiBLATuu  jugii^fj^j^jj^y  qj.  ^q  exorbitaucy  of  the  amount  of  dam- 
ages assessed,  and  the  anointment  of  new  commissioners  or  an* 
other  jury,  '*  as  ri^ht  ana  justice  may  require." 

There  is  certainly  nothing  repugnant  to  the  constitution  in  pre- 
scribing such  details ;  on  the  contrair,  it  is  in  furtherance  of  the 
constitutional  mandate  requiring  tnat  ^^just  compensation"  t>e 
made.  This  embraces  all  means  necessary  to  that  end,  not  incon- 
sistent with  the  constitution.  Nor  is  any  incongruity  apparent 
between  the  different  sections  of  the  statute.  In  Bing  v,  MIbs. 
rtm-utb  mr  Bridge  Co.,  57  Mo.  496,  it  was  ruled  that  section  3, 
tJJSs  ^Sm  which  now  corresponds  with  section  894,  and  eection  4, 
io^?"*  WTO  which  now  substantially  corresponds  with  section  896, 
nT^oN  LiLKD.*"'  should  be  construed  toffether,  and  that  the  corporation, 
having  paid  the  money  to  the  clerK  for  the  owner,  might  still  ex- 
cept ;  l)ut,  notwithstanding  such  exceptions,  having  made  fuD  com- 
pensation as  aforesaid,  mi^t  still  proceed  with  the  construction  of 
the  road  and  the  subsequent  proceedings  would  only  afiect  the 
amount  of  compensation  to  be  allowed.  It  is  perhaps  unnecessarr 
to  say,  at  present,  what  force  and  effect  are  to  oe  given  to  the  ket 
clause  of  section  894,  supra^  in  relation  to  issuing  execution  against 
the  corporation  for  the  aamages  assessed.  It  seems  to  be  an  inde- 
pendent clause,  a  cumulative  remedy,  and  the  owner  is  not  called 
upon  to  rely  on  it  for  his  compensation  ;  that  is  secured  to  him  in 
another  way. 

The  clause  rather  seems  intended  as  a  spur  to  the  diligence  of 
the  company,  compelling  an  election  in  writing  within  ten  daje 
8TATUTK  coH.  aftcr  thc  return  of  the  assessment,  whether  the  proposed 
SStIkd^toS  appropriation  of  the  land  shall  be  abandoned,  and,  m  de- 
w  «*^T-  fault  of  such  written  election  within  the  designated 

time,  that  then  execution  shall  issue  for  the  amount  assessed. 
Sometimes  a  statute  is  unconstitutional  in  part  and  constitutional 
as  to  the  residue ;  and  if  the  unconstitutional  part  is  not  inseparably 
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connected  in  Bnbstance  with  that  which  is  valid  and  complete  in 
itself,  and  capable  of  being  executed  in  conformity  with  the  appar- 
ent legislative  intent,  regardless  of  that  which  is  rejected,  the  nn- 
constitational  part  may  be  regarded  as  stricken  ont.  Cooley  Const. 
Lim.  211,  212.  As  this  clause  is  apparently  an  independent  one, 
not  necessary  to  the  complete  enforcement  of  the  other  provisions 
of  the  statute,  it  is  not  tnouffht  that  it  affects  the  validity  of  the 
other  provisions.  But  grantmg  that  the  whole  statute  on  the  sub- 
ject under  consideration  is  constitutionally  invalid,  what  then  ? 

Are  the  rights  of  the  plaintiff  to  be  sacrificed  on  the  altar  of 
mistake  i  Is  it  to  suffer  because  it  has  in  all  confidence  relied  on 
the  validity  of  a  statute,  with  whose  terms  and  provisions  it  haa 
made  literal  and  exact  compliance  ?    I  hold  not. 

To  hold  differently  would  be  to  make  the  statute  itself  a  pitfall 
and  a  snare.  It  seems  to  have  been  thought  that  the  plaintiff,  hav- 
ing paid  its  money  into  court  for  the  owner,  having  filed  its  ex- 
ceptions to  the  exorbitancy  of  the  damages  assessed  against  it,  and 
then  taken  possession  of  the  land  in  compliance  with  the  statute, 
under  the  belief  that  its  exceptions  would  be  heard,  and  that  the 
court,  doing  what  right  and  justice  would  require,  would  so  reduce 
the  unwarranted  amount  assessed  that  it  would  fall  within  the 
limits  of  "  iust  compensation,"  is  in  some  way  estopped  from  as- 
serting its  rights  as  expounded  in  the  statute  and  in  the  constitu- 
tion. It  is  sufficient  to  say  that  if  the  statute  be  invalid  ^'  the 
doctrine  of  estoppel  is  totally  inadmissible  in  the  case."  South 
Ottawa  V.  Perkins,  94:  U.  S.  260 ;  State  v.  Kailroad,  31  Ark.  701.  If, 
on  the  other  hand,  the  statute  is  valid,  it  is  so  because  it  conforms 
to  the  constitution.  So  that  in  either  case  the  rights  of  the  plain- 
tiff will  not  be  jeoparded. 

The  statute  authorizes  **  either  party"  to  file  exceptions,  and  the 
plaintiff  company  had  the  unquestionable  right  to  rely  upon  that 
statute  as  valid,  so  far  as  taking  any  steps  which  the  statute  author- 
ized. 

And  all  the  steps  taken  by  it  are  to  be  viewed  as  a  whole  and 
not  by  piecemeal ;  the  payment  of  the  money  and  the  taking  pos- 
session of  the  land  are  to  be  considered  in  connection  with  the  ex- 
ceptions then  on  file.  Eing  v.  Bridge  Co ,  supra.  The  act  of  the 
plaintiff  company  cannot  be  severed  in  this  way,  made  valid  in 
part  and  voia  in  part;  void  in  so  far  as  it  works  in  its  favor,  and 
valid  in  so  far  as  it  works  against  it. 

I  have  deemed  it  unnecessary  to  quote  from  or  notice  in  this 
opinion  the  great  array  of  authorities  cited  by  counsel.  Many  of 
them,  owing  to  different  constitutional  and  statutory  AuTRORirns 
provisions,  and  the  different  circumstances  under  which  »««««»• 
the  various  cases  arose,  have  but  little,  if  any,  bearing  upon  the 
case  at  bar.  I  will,  however,  notice  a  few  of  them.  The  case  of 
Meilly  v.  Zurmehly,  23  Ohio,  627,  only  turns  upon  the  breach  of 

23  A.  &  E.  R  Ga».— 84 
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the  bond  of  the  Probate  Judge,  by  the  retention  of  the  money  in 
h]8  hands  paid  to  him  as  the  resnit  of  certain  condemnation  pro- 
ceedings. Under  the  old  law  he  would  have  had  the  right  to  have 
retained  the  money  pending  the  appeal — ^but  under  the  new  |aw  of 
1872,  he  had  no  such  right  unless  a  new  trial  were  granted,  and 
there  was  none  granted,  and  for  this  reason  alone  his  retention  of 
the  money  was  unwarranted,  and  constituted  a  breach  of  the  con- 
ditions 01  his  bond.  But  no  question  was  made  in  that  case  as  to 
the  validity  of  the  old  statute  which  allowed  the  corporation  to 
pay  into  court  the  amount  of  the  judgment  and  then  to  enter  upon 
and  appropriate  the  property,  notwithstanding  the  p^idency  of 
proceedings  in  error.  And  the  constitution  of  Ohio,  on  tins  point, 
IS  a  literal  cop^  of  that  of  Kansas,  with  the  exception  of  the  word 
"first"  occumnff  just  before  the  word  "secured."  The  case  of 
Wagner  v.  Kauway  Co.,  38  Ohio,  32,  is  no  more  in  point; 
the  question  there  being  as  Johnson,  J.,  states,  whether  property 
condemned  could  be  appropriated  by  paying  the  amount  into 
court  required  by  the  verdict,  unless  a  judgment  were  rendered 
on  that  verdict,  and  it  was  ruled  a  judgment  was  necessary ;  and, 
besides,  the  statute  in  that  instance  gave  no  right  to  appropriate 
the  projoerty  pending  the  second  triad.  The  case  of  Bedman  i\ 
Phila.  K.  R.  Co.,  33  N.  J.  Eq.  165,  was  one  where  the  oonetitn. 
tion  in  express  terms  declared  that "  individuals  or  private  corpora- 
tions shall  not  be  authorized  to  take  private  property  for  pnblic 
use  without  just  compensation  first  maae  to  the  owner."  And  it 
was  very  properly  held  that  a  statute  which  authorized  a  payment 
of  money  "  into  court"  was  not  in  harmony  with  the  constitntion. 
But  in  Iowa,  where  the  constitution  provides  that "  private  property 
shall  not  be  taken  for  public  use  without  just  compensation  first 
being  made,  or  secured  to  be  made,  to  the  owner  thereof,  as  eoon 
as  the  damages  shall  be  assessed  by  a  jury,"  under  a  statutory  pro- 
vision similar  to  our  own  as  to  taking  possession  of  the  land  and 
constructing  the  road  upon  payment  "  to  said  sheriff  for  the  use  of 
said  owner,  and>  under  which  provision  either  party  had  the  right 
to  appeal  from  the  assessment,  it  was  ruled  the  statute  was  consti- 
tutional, Day,  J.,  remarking :  "  The  property  is  not  taken,  in  an 
absolute  sense,  until  the  amount  assessed  upon  appeal  is  paid.  H 
the  appellate  jury,  in  this  case,  shall  assess  less  than  the  sheriffs 
jury  nave  assessed,  the  amount  is  secured  to  the  plaintiff,  being  in 
the  sheriff's  hands ;  if  they  shall  assess  more,  the  plaintiff  can,  by 
injunction,  prevent  the  absolute  appropriation  of  his  property 
until  the  increased  sum  be  paid.  Richardson  v.  Dee  Moinea,  etc, 
B.  R.  Co.,  18  Iowa,  260.  In  either  event  the  landowner  is  folly 
protected.  We  are  clearly  of  the  opinion  that  the  money  paid  the 
sheriff  should  remain  a  deposit  in  his  hands  until  the  damages  are 
finally  assessed  in  the  apellate  court."  Peterson  v.  Fenny,  30 
Iowa,  327.    So,  also,  in  Xansas,  the  constitntion  provides:  ^^o 


OONDBMNATION — PAYMENT — MANDAMUS.  631 

right  of  way  shall  be  appropriated  to  the  use  of  any  corporation 
until  fall  compensation  tnerefor  be  first  made  in  money,  or  secared 
by  a  deposit  of  money,  to  the  owner."    The  statute  there  is  sub- 
stantial^ like  our  own  as  to  taking  possession  of  the  land  by  the 
corporation  and  constructing  its  roaa,  notwithstanding  the  amount 
ass^sed  as  damages  is  in  litigation ;  and  Brewer,  J.,  in  an  elaborate 
opinioD,  speaking  for  the  court,  reviewed  all  the  prior  cases  in  that 
State,  and  held  3ie  statute  yalid,  remarking,  in  conclusion  :  ^^  We 
have  given  this  question  the  fullest  consideration,  and  our  conclu- 
sion upholds  the  validity  of  this  statute.    We  think  the  constitu- 
tional guaranty  has  been  satisfied  both  in  letter  and  in  spirit ;  that 
the  ri^ts  of  the  landowner  are  protected,  and  at  the  same  time 
no  nnresusonable  oSstruction  placed  in  the  way  of  railroad  enter- 
prises."   0.  B.  U.  P.  E.  R.  Co.  V.  A.  T.  &  S.  F.  R.  E.  Co.,  28  Kas. 
453  ;  8.  c,  5  Am.  &  Eng.  R.  R  Oas.  389. 

It  only  remains  to  say  that  for  the  foregoing  reasons  the  judg- 
ment should  be  reversed  and  the  cause  remanded  in  order  to  be 
proceeded  with  in  conformity  with  this  opinion.  All  concur  ex- 
cept NoBTON,  J.,  absent. 

We  present  a  brief  rSntmS  of  the  excellent  argaments  of  counsel  in  this 
interesting  case. 

I.  The  Statute  gives  the  Railway  Company  the  RIeht  to  except  to  the 
Report  of  the  Commissioners. — ^The  first  proposition  laid  down  by  the  coun- 
sel for  the  railroad  in  developing  their  case  was  that  the  Missouri  statute 
^▼es  the  railroad  company  the  ri^ht  to  except  to  the  report  of  the  commis- 
sioners. The  statute  (§  896)  on  this  point  reaas:  ''And  the  report  of  said  com- 
missioners may  be  reviewed  by  the  court  in  which  the  proceedings  are  had, 
on  written  exceptions,  filed  by  either  party  in  the  clerk's  office,  written  ten 
days  after  service  of  the  notice  aforesaid."  It  was  argued  in  behalf  of  the 
Fire-brick  Co.  that  this  did  not  give  the  raUroad  any  right  to  except; 
that  the  words  ''either  party*' were  intended  to  apply  to  the  case  where 
there  were  several  defendants;  that  the  provisions  of  the  statute  (§  894)  re- 
quired the  railroad  company  to  elect  eitner  to  pay  the  amount  of  damsge 
asseseed  or  abandon  the  proceeding.  It  is  clearly  implied  by  the  court, 
though  not  expressly  stated,  that  the  railroad  company  had  the  right  to  ex- 
cept to  the  report  of  the  commissioners. 

n.  The  Railroad  Company  may  appeai  from  an  Unfavorable  Decision  on 
its  Exceptions,  and  is  entitled  to  a  Supersedeas! — ^The  Missouri  statute 
(R.  8.  Mo.  1879,  §8710)  provides  that  "every  person  aggrieved  by  any 
final  judgment  or  decision  of  any  circuit  court  in  any  civil  cause,  or  by  any 
judgment  or  decision  of  the  St.  Louis  Court  of  Appeals,  may  make  his  ap- 
peal," etc.  It  was  argued  on  behalf  of  the  Fire-brick  Co.  that  an  appeal 
would  not  lie  from  a  decision  of  the  court  overruling  exceptions  by  the 
railroad  company,  because  it  was  not  a  "party  aggrieved"  within  the  terms 
of  the  statute.  That  the  condemnation  proceeding  being  on  behalf  of  the 
railroad  company,  it  would  not  be  injured  or  aggrieved  by  any  step  in  such 
proceeding;  that  the  assessment  of  damages  by  the  commissioners,  oeing  an 
essential  step  in  such  proceedings,  could  not  give  rise  to  any  injury  or 
grievance  such  as  to  give  a  right  of  appeal.  The  argument  of  counsel  for 
the  road,  which  is  substantially  reproduced  in  the  opinion,  was  that  a  report 
assessing  the  damages  at  an  excessively  high  figure  was  an  injury  or  damage 
to  the  jwtitioner,  and  that  the  petitioner  was  aggrieved  if  his  exceptions  to 
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the  report  were  oyerruled.  The  court  cite  cases  where  it  has  heen  held  th&t 
aa  appeal  would  lie.  Railroad  Co.  «.  Campbell,  62  Mo.  585;  Mi»i.  Bridge 
Go.  f>.  Ring,  57  Mo.  496 ;  Hannibal  Bridge  Go.  «.  Shaubacker,  49  Mo.  555. 

As  for  the  writ  of  gupenedsaa,  it  is  allowed  by  statute  in  all  cases  of  ap- 
peal (R  S.  Mo.  1879,  §  8718),  and  also  on  writ  of  error  to  the  supreme*  court 
(iS  8756,  8757),  and  follows  as  a  matter  of  course  if  the  writ  of  error  or  ap- 
peal is  allowable. 

III.  The  Payment  into  Court  of  the  Damages  fixed  by  the  Commissioners 
does  not  affect  the  Railroad's  Right  to  except  and  appealr-— The  neze  point  in 
the  development  of  the  case  of  the  railroad  was  that  if  the  railroad  had  the 
right  to  except  to  the  report  of  the  commissioners  and  to  appeal,  that  right 
was  not  affected  by  the  payment  of  the  damages  assessed  into  court  Tht 
argument  for  the  railroaa  company  on  this  point  was  as  follows : 

The  payment  of  money  into  court  cannot,  in  the  nature  of  things,  destroy 
the  rignt  of  appeal,  or  the  effect  of  a  wpenedaas,  for  it  is  an  act,  ss  we 
have  already  seen,  not  required  when  exceptions  are  taken  and  no  posBession 
is  assumed.  It  may  be  a  regular  thing  to  do,  and  it  might  possibly  be  re- 
quired by  the  court  in  a  case  where  great  delay  was  about  to  ensne,  and  this 
security  was  proper;  for  the  law  expressly  authorizes  the  court,  in  connec- 
tion with  exceptions,  ''  to  make  such  order  therein  as  right  and  justice  mij 
require."  But  neither  the  law  nor  the  constitution  provides,  or  intends, 
that  because  the  money  is  paid  into  court  it  shall  at  once  be  paid  over  to  the 
owner.  The  constitution  aoes  not  require  the  payment  into  court  even,  uo* 
less  the  possession  is  '*  disturbed."  But  it  is  sufficient  to  say  that  payment 
into  court  does  not  vest  the  right  of  money  in  the  owner — exceptions  pend- 
ing— ^for  the  reason  that  the  title  to  the  land  Is  not  then  vested  in  the  com- 
pany, as  the  proceedings  have  not  yet  terminated  in  a  final  dedsion.  Peter- 
son «.  Ferreby,  80  Iowa  827;  N.  Mo.  R  R.  Co.  v.  Lackland,  25  Mo.  R  527. 

The  exceptions  may  be  made  by  either  party,  or  both.  If  by  virtue  of  the 
payment  into  court  the  owner  of  the  land  were  entitled  to  it,  he  might  take 
it  and  still  except  for  more,  and  the  next  assessment  might  yet  be  for  lea^ 
It  is  apparent  that  on  his  own  exceptions  the  money  would  not  be  bi&  Bat 
the  statute  makes  no  discrimination ;  it  says  either  party  may  file  exceptions, 
and  the  matter  shall  proceed  to  determine  what  amount  shall  be  allowed; 
and  on  final  decision  the  right  of  appeal  and  supersedeas  still  exists. 

IV.  The  taking  Possession  of  the  Premises  by  the  Railroad  Company  did 
not  affect  the  Right  to  except  and  to  appeal. — The  next  step  in  the  reason- 
ing of  counsel  for  the  railroad,  was  that  iif  the  railroad  had  the  right  to  ex- 
cept to  the  commissioners'  report  and  to  appeal  from  the  ruling  of  the  judge 
on  those  exceptions,  and  if  that  right  was  not  affected  by  the  payment  ot 
the  damages  assessed  into  court,  it  was  not  affected  by  the  fact  that,  on  psj- 
ment  into  court,  the  railroad  immediately  took  possession  of  the  premises. 
The  argument  of  counsel  for  the  railroad  involved,  first,  a  construction  of  the 
Missouri  statute  of  eminent  domain,  or  of  those  sections  of  it  quoted  in  the 
opinion  of  the  court.  The  construction  of  {§  894  and  896,  contended  for  by 
counsel  for  the  railroad,  was  practically  that  adopted  by  the  court;  namelyt 
that  the  two  sections  must  be  read  together  and  construed  as  permitting  the 
railroad  excepting  to  the  report  to  tiJce  possession  of  the  premises  on  pay- 
ment of  the  damages  into  court,  the  money  thus  paid  to  be  held  as  a  deposit 
or  security  until  the  exceptions  should  be  disposed  of. 

^  The  counsel  for  the  Fire-brick  Co.  contended  that  the  proper  con•tru^ 
tion  of  these  sections  of  the  eminent  domain  act,  gave  the  railroad  comi>aDy 
no  right  to  except  at  all— certainly  not  when  the  dainages  had  been  psid  into 
court  and  the  railroad  had  entered  into  possession  of  the  lano.  Thai 
by  the  true  construction  of  §  894  the  company  was  obliged  to  elect  whether 
it  would  pay  the  damages  assessed  or  abandon  the  proceedings  for  condem- 
nation, and  that  $  896  gave  a  right  of  appeal  only  to  the  de^ndants  in  the 
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condemnation  suit.  That  the  damages  assessed  were  in  the  nature  of  an  offer 
made  by  the  court  for  the  landowner,  and  that  the  petitioner  was  obliged 
to  accept  or  reject  such  offer  unconditionally.  That  the  payment  of  the 
money  into  court  provided  for  in  the  statute,  §  894,  was  an  absolute  payment 
to  the  owner,  just  the  same  as  if  the  payment  had  actually  been  made  to 
him.  That  if  §§  894  and  896  authorized  the  taking  possession  of  the  land 
on  the  mere  deposit  in  court  as  security  of  the  damages  assessed,  they  were 
in  conflict  with  the  provision  of  the  constitution  of  Missouri  which  provides 
that  "  until  the  same  (the  damages  assessed)  shall  be  paid  to  the  owner,  or 
into  court  for  the  owner,  the  property  shall  not  be  disturbed  or  the  pro- 
prietary rights  of  the  owner  therein  divested."  That  the  payment  into  court 
required  by  the  constitution  refers  to  an  actual  payment  and  not  a  mere  de- 
posit for  security.  Counsel  then  cite  cases  under  prior  constitutions  of  Mis- 
souri, which  merely  provide  that  private  property  shall  not  be  taken  for 
public  uses  without  just  compensation  to  the  owner  thereof,  which  held  that 
payment  of  the  damages  was  a  condition  precedent  to  the  vesting  of  title  in 
the  petitioner.  Walther  v.  Warner,  25  Mo.  277 ;  Evans  v.  Missouri,  etc.,  R.  R. 
Co.,  84  Mo.  453.  Counsel  then  ar^ue  that  the  present  constitution  is  stricter 
in  its  provisions  as  to  payment  of  damages  than  any  of  the  prior  constitutions. 
That  by  the  express  terms  of  the  present  constitution,  not  only  title  does  not 
pass  until  damages  are  paid,  but  that,  until  they  are  paid,  'Hhe  property 
shall  not  be  disturbed  or  the  proprietary  rights  of  the  owner  therein  di- 
vested." 

That  the  construction  of  §§  894  and  896,  contended  for  by  counsel  for  the 
railroad  and  adopted  by  the  court  (see  opinion),  was  unconstitutional,  coun- 
sel for  the  Fire-brick  Co.  quoted  the  following  language  from  the  deci- 
sion of  the  St.  Louis  Court  of  Appeals  in  the  principal  case:  ''Then,  as  to 
the  meaning  of  §  896 :  if  this  section  means  that  after  having  acquired  the 
right  to  enter  upon  the  land  by  paying  into  the  hands  of  the  clerk  the  dam- 
ages awarded  for  the  party  in  whose  favor  such  damages  have  been  assessed, 
the  company  may,  by  filing  exceptions  to  the  award,  arrest  the  payment  of 
such  damages  by  the  clerk  to  the  landowner,  tie  the  money  up  in  a  fund  in 
court,  and  at  the  same  time  take  the  land,  we  have  no  hestitation  in  saying 
that  it  is  unconstitutional." 

In  reply  to  these  arguments  the  brief  of  counsel  for  the  railroad  presents 
the  following  points :  1st.  That  the  constitution  does  not  require  payment 
of  damages  assessed  before  possession  is  taken,  but  provides  that  possession 
shall  not  be  taken  until  payment  is  secured,  and  that  title  shall  not  pass  un- 
til payment  is  actually  made.  That  permitting  a  railroad  to  take  possession 
of  the  land  after  it  has  paid  the  damages  assessed  into  court  is  strictly  with- 
in the  very  letter  of  the  constitution  and  entirely  in  accordance  with  its 
spirit.  And  counsel  here  pointed  out  that  an  act  of  legislature  relating  to 
eminent  domain  had  been  held  to  allow  an  entry  upon  the  premises  during 
the  pendency  of  an  appeal,  upon  payment  of  the  damages  into  court, 
and  that  this  was  held  to  be  constitutional.  Walther  v,  Warner,  26  Mo. 
277  [1857].  In  this  case,  at  pa^e  290,  the  court  say:  ''Our  own  legisla- 
ture has  reconciled  these  conflicting  claims  nicely  enough,  perhaps,  in 
their  general  law,  by  requiring  the  damage  to  be  paid,  under  orainary 
circumstances,  before  the  company  enter  for  the  purpose  of  constructing 
their  road,  but  at  the  same  time  allowing  such  possession  to  be  taken 
temporarily  during  the  pendencv  of  the  proceedings  to  acquire  title,  in 
case  these  proceedings  are  delayed  beyond  a  reasonable  time,  upon  deposit  by 
the  company  of  money  or  bonds  sufficient  to  meet  the  damages  when  as- 
sessed." That  the  constitution  of  1865  was  the  same  as  that  of  1820  under 
which  this  act  of  legislature  was  upheld,  and  that  this  act  of  legislature  was 
practically  re-enacted  after  that  constitution  (of  1865)  was  in  force,  showing 
that  the  legislature,  which  must  be  assumed  to  have  been  familiar  with  the 


684    800VILLB  V.  HANIOBAL  AND  ST.  JOSEPH  R.  B.  00. 

decision  in  Waltber  9.  Warner,  must  have  deemed  the  act  not  nncooftitD- 
tional  under  the  constitution  of  1865.  That,  again,  in  1879,  after  the  consti- 
tution of  1875  was  in  force,  the  legislature  re-enacted  the  statute  of  1865 
with  some  changes,  showing,  first,  that  the  legislature  adhered  to  the  con- 
struction of  the  statute  given  in  Walther  e.  Warner,  and,  second,  that  tbej 
deemed  Aat  the  constitution  of  1875  had  made  no  changes  affecting  ibl* 
constitutionality  of  that  act. 

Counsel  for  the  railroad  further  urged,  as  a  consequence  of  the  precediog, 
that  payment  into  court  where  the  railroad  takes  an  appeal  is  not  absolute 
payment,  but  nterely  a  deposit  to  abide  the  ultimate  disposition  of  the 
suit. 

Counsel  further  argued  that,  even  assuming  that  the  constriction 
placed  upon  the  statute  of  eminent  domain  as  allowing  an  entry  pending  an 
appeal  on  payment  into  court  of  damages  was  unconstitutional,  still  the 
landowner  was  not  entitled  to  the  money  paid  into  court,  inasmuch  as  it 
was  not  pud  into  court  as  absolute  payment  for  the  landowner,  but  ss  se- 
curity only ;  that  the  entry  upon  the  land  gave  the  plaintiff  no  title  to  the 
money ;  and  that  if  payment  of  the  money  into  court  gave  the  railrosd  no 
right  to  enter  upon  the  premises,  the  landowner's  only  remedy  was  by  sn 
action  of  trespass  or  ejectment. 

This  argument  seems  not  to  have  been  squarely  met  by  the  other  side. 
Counsel  for  the  Fire-brick  Co.,  however,  argue  that  the  landowner  will  be 
deprived  of  all  compensation  for  the  use  of  his  land  during  the  pendency  of 
the  suit,  if  the  railroad  is  allowed  to  enter  upon  the  premises,  and  at  tbe 
same  time  tie  up  the  fund  in  court.  On  this  point  counsel  quote  the  cue 
of  Meily  e.  Zuremehly,  28  Ohio  St.  627,  where  it  was  held  that  the  money 

Eaid  into  court  should  be  paid  over  to  the  landowner  upon  entry  upon  the 
ind  by  the  railroad,  notwithstanding  an  appeal  taken  by  the  railroad. 
The  court  say :  *'  A  contrary  conclusion  would  be  open  to  the  serious  objec- 
tion that  the  owner  might  be  deprived  of  the  use  of  his  property  during  tbe 
pendency  of  the  proceedings  in  error,  which  may  be  for  years,  without  com- 
pensation being  made  or  secured  to  be  made ;  for  if  the  judgment  should  be 
affirmed,  the  corporation  could  not  be  compelled,  in  the  absence  of  any  pro- 
vision of  law  therefor,  to  pay  interest  on  a  judgment  which  has  been  fully 
paid,  nor  rent  for  land  that,  as  a  result  of  such  payment,  has  been  iireroca- 
Dly  appropriated  to  its  use." 

It  would  seem  that  if  the  railroad  company  were  allowed  to  take  posses- 
sion of  the  land  pending  the  suit,  the  court  should  be  pennitted  to  allow  s 
reasonable  rent  for  the  land  during  that  time. 


SOOVILLS 

V. 

Hakkibal  asd  St.  Joseph  R  B.  Co. 

(81  JfisMwri,  434.) 

When  the  facts  in  evidence  as  to  contributory  negligence  admit  of  dif- 
ferent constructions  or  inferences,  the  question  of  such  contributory  n^- 
gence  is  one  for  the  jury. 

Where,  in  an  action  against  a  railroad  for  negligently  causing  the  death  cf 
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a  person,  it  appears  that  the  deceased  was  guilty  of  contributory  negligence, 
the  ne^lieence  of  the  defendant,  to  make  tne  latter  liable,  must  occur  after 
it  either  knew,  or  might,  by  the  ezerciae  of  ordinary  care,  have  known,  of 
the  danger  of  the  deceased. 

Appeal  from  Livingston  circuit  court. 
Geo.  TF.  EasUy  for  appellant. 
James  W.  Boyd  for  respondent. 

Norton,  J. — This  suit  was  instituted  in  the  circuit  court  of  Clif- 
ton county  by  plaintiff  to  recover  $6000  damages  for  the  death  of 
her  minor  son,  alleged  to  have  been  killed  by  the  negligence  of  de- 
fendant, in  the  management  of  one  of  its  trains,  '[fjie  facm. 
cause  was  transferred  by  change  of  venue  to  the  Livingston  county 
circuit  court,  where,  upon  atrial,  plaintiff  obtained  judgment,  from 
which  defendant  has  appealed  to  this  court.  Omitting  the  portions 
of  the  petition  not  deemed  to  be  material  in  the  investigation  of 
the  questions  involved  in  this  appeal,  it  sets  forth  as  the  specific 
grounds  for  recovery  the  following : 

That  a  short  time  thereafter,  and  at  the  time  said  Horace  Scoville 
was  killed,  as  aforesaid,  he,  said  Horace  Scoville,  deceased,  was  at 
and  near  defendant's  depot  in  said  town  of  Easton  and  was  at,  near, 
and  passing  over  a  place  where  defendant's  said  railroad  crosses  a 
travelled  public  road  and  street  in  said  town  of  Easton  ;  and  that 
defendant's  said  officers,  agents,  servants,  and  employees  at  said  time 
ran  the  defendant's  said  locomotive,  engine,  and  train  of  cars 
against,  on,  and  over  the  body  of  said  Horace  Scoville,  deceased, 
and  up  to,  on,  and  over  said  public  crossing,  in  the  nighttime,  with- 
oat  ringing  the  bell  on  said  engine  at  a  distance  of  eignty  rods  from 
said  ptiblic  crossing,  or  at  any  distance  whatever  from  said  crossing, 
and  without  sounding  the  whistle  on  said  engine  at  a  distance  of 
eiglity  rods  from  said  public  crossing,  or  at  anv  distance  whatever 
from  said  crossing,  and  without  having  any  light  or  lantern  on  the 
front  part  of  said  train  of  cars,  and  without  having  and  exercising 
any  care  or  regard  for  the  safety  of  any  persons  who  might  be  at  or 
near  said  crossing,  or  at  or  near  defendant's  said  depot,  and  in  such 
a  way  and  manner  as  was,  in  other  and  different  respects  from  those 
above  stated,  careless,  reckless,  negligent,  and  unsKilf  ul  on  the  part 
of  defendant's  said  officers,  agents,  servants,  and  employees. 

The  answer,  besides  containing  a  specific  denial  of  the  allegations 
of  the  petition,  averred  that  said  Horace  Scoville  at  the  time  of  his 
death  was  unlawfully  upon  defendant's  railroad  track  at  a  point 
where  the  same  does  not  pass  along  or  on  a  public  road  or  street, 
and  was  unlawfully  attempting  to  ^et  upon  defendant's  car  while 
the  same  was  in  motion,  and  that  his  death  was  caused  by  his  own 
recklessness,  negligence,  and  unskilfulness,  and  not  through  or  by 
any  default,  negligence,  or  unskilfulness  of  any  of  defendant's  of^- 
cers,  agents,  servants,  or  employees. 
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After  plaintifPe  evidence  was  all  pnt  in,  defendant  asked  the 
court  to  instruct  the  jury  that  under  the  evidence  plaintiff  cobM 
not  recover.  This  instruction  was  refused,  and  this  action  of  the 
court  is  assigned  for  error. 

The  evidence  tended  to  show  that  said  Scoville,  who  was  about 
eighteen  years  of  age,  was  run  over  and  killed  about  8  o'clock  at 
nifi^ht,  while  he  was  on  defendant's  track,  east  of  a  street  croseing 
at  Easton,  in  Buchanan  county,  a  station  on  defendant's  road,  while 
defendant  was  engaged  in  switching  cars  ;  that  at  the  time  he  was 
run  over,  the  engine  in  which  the  head-light  was  burning  was 
pushing  in  front  of  it  aflat  coal-car  upon  which  two  youths  were 
standing,  towards  the  street  crossing,  and  that  the  bell  wasnotmog 
nor  whistle  sounded,  and  that  on  the  front  end  of  the  coal-car  there 
was  neither  light  nor  watchman.  The  evidence  also  tended  to  show 
that  the  noise  made  by  the  running  of  the  engine  and  car  could 
have  been  heard  a  hundred  feet,  and  that  an  engineer  could  see  on 
ahead  of  him  with  a  good  head-light  from  150  to  200  feet,  and  that 
a  train  of  cars  going  at  the  rate  of  six  miles  an  hour,  could  be 
stopped  from  twenty  to  thirty-five  feet.  There  was  also  evidcDce 
of  several  witnesses  to  the  enect  that  the  head-light  would  have  a 
tendency  to  dazzle  the  eyesight  of  a  person  on  the  track,  and  pre- 
vent him  from  seeing  a  flat  car  in  front  of  the  engine. 

It  was  also  in  evidence  that  a  person  in  the  night,  in  front  of  an 
engine,  cannot  tell  from  the  headlight  whether  it  is  going  back- 
ward or  forward  or  standing  still.     Under  this  state  of  the  evi- 
dence, the  question  as  to  whether  Scoville  was  guilty 
neSu™™^    of  such  contributory  negligence  as  would  prevent  a 

Jury  TO  DECIDE.  i?        xi         •  j  •      i        i.'^-.«. 

recovery  was  for  the  jury,  under  proper  instructions, 
and  the  demurrer  to  the  evidence  was  properly  overruled,  it  having 
been  held  in  the  following  cases  that  when  the  facts  in  proof  admit 
of  different  constructions  or  inferences,  the  question  of  contri- 
butory nee:ligence  is  for  the  jury :  Norton  v,  Ittner,  56  Mo.  351; 
Smith  V.  Union  R.  R  Co.,  61  Mo.  588. 

The  defendant  also  assigns  for  error  the  action  of  the  court  in 
giving  the  following  instructions : 

Even  if  the  jury  should  believe,  from  the  evidence,  that  Horace 
iNSTRccTioir.  Scoville  was,  when  killed,  unlawfully  or  wrongfully  on 
defendant's  track,  the  fact  that  he  was  wrongfully  or  unlawfully  on 
its  track  does  not,  in  law,  relieve  defendant's  employees  or  servants 
of  their  obligation  to  exercise  due  and  reasonable  care  and  caution 
in  the  management  and  running  of  defendant's  cars,  nor  does  it 
give  them  any  right  to  run  said  cars  over  him ;  and  notwithstand- 
ing the  jury  may  believe  from  the  evidence  that  Horace  Scorille 
was  unlawfully  or  wrongfully  on  defendant's  track  when  killed, 
still,  if  the  jury  believe  from  the  evidence  that  defendant's  em- 
ployees might,  Dy  the  exercise  of  reasonable  care  and  caution,  have 
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avoided  killing  him,  the  defendant  is  responsible,  and  the  jury  will 
find  for  plaintiff. 

The  court  instructs  the  jury  that  should  they  even  believe  from 
the  evidence  that  Horace  Scoville,  deceased,  was  guilty  of  negli- 
gence or  carelessness  which  contributed  to  his  death,  yet  if  they 
further  believe  from  the  evidence  that  the  agents  or  employees  of 
defendant  in  charge  of  defendant's  engine  or  train  of  cars  with 
which  the  injury  was  done  might,  by  the  exercise  of  reasonable, 
ordinai'y  care  and  caution,  have  avoided  killing  deceased,  then  they 
will  find  for  the  plaintiff. 

It  is  insisted  that  these  instructions  are  erroneous  in  this,  that 
they  omit  to  tell  the  jury  that  the  negligence  to  make  defendant 
liable  must  have  occurred  after  its  servants  either  knew,  kxowlkdoe 
or  might,  by  the  exercise  of  ordinary  care,  have  known, 
of  the  danger  to  the  deceased.  This  point,  we  think,  is 
well  taken,  it  having  been  held  in  the  case  of  Isabel  v,  H.  &  St.  J. 
R.  R.  Co.,  60  Mo.  482,  that  "  in  order  to  make  a  defendant  liable 
for  an  injury  when  the  plaintiff  has  also  been  negligent  or  in 
faalt,  it  should  appear  that  the  proximate  cause  of  the  injury  was 
the  omission  of  defendant,  after  becoming  aware  of  the  danger  to 
which  the  plaintiff  was  exposed,  to  use  a  proper  degree  of  care  to 
avoid  injuring  him."  So  in  the  case  of  Harlan  v,  St.  L.,  K.  C.  & 
N.  K.  R.  Co.,  65  Mo.  22,  it  is  held  that  "  when  it  is  said,  in  cases 
where  plaintiff  has  been  ffuiky  of  contributory  negligence,  that  the 
company  is  liable,  if  by  tne  exercise  of  ordinary  aire  it  could  have 
prevented  the  accident,  is  to  be  understood  that  it  will  be  so  liable 
if,  by  the  exercise  of  reasonable  care,  after  a  discovery  by  defend- 
ant of  the  danger  in  which  the  injured -party  stood,  the  accident 
<K)uld  have  been  prevented,  or  if  the  company  failed  to  discover 
the  danger  through  the  recklessness  or  carelessness  of  its  employees 
when  the  exercise  of  ordinary  care  would  have  discovered  the 
danger  and  averted  the  calamity."  The  doctrine  announced  in 
these  cases  has  been  reiterated  in  64  Mo.  267,  480 ;  68  Mo.  593, 
and  69  Mo.  416. 

For  the  error  pointed  out  in  the  above  instructions,  the  judgment 
will  be  reversed  and  cause  remanded.  It  may  be  proper  to  remark 
•that  the  third  instruction  asked  and  refused  by  the  court  when 
modified  according  to  the  rule  laid  down  in  the  case  of  Harlan  v. 
St.  L.,  K.  C.  <fe  n!  R.  R.  Co.,  aupra^  should  be  given. 

All  concur,  except  Judge  Sheewood,  absent. 

Liability  of  a  Railroad  Company  for  Negligence,  notwitlistanding  Con- 
tributory Negligence  of  Plaintiffi — In  his  work  on  Negligence  Judse  Thomp- 
son lays  down  the  following  rule  as  being  justified  by  the  weight  of  legal 
authority  both  in  England  and  America:  '*  Notwithstanding  the  previous 
negligence  of  the  plaintiff,  if  at  the  time  when  the  injury  was  committed  it 
might  have  been  avoided  by  the  exercise  of  reasonable  care  and  prudence 
on  the  part  of  the  defendant,  an  action  will  lie  for  damages  resulting  from 
it,'*  and  further  adds,  in  a  note :  **  Perhaps  a  better  expression  of  this  rule  is, 
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that  although  the  plaintiff  haa  negligently  exposed  himaelf  or  his  propertj 
to  an  injury,  yet  if  the  defendant,  after  duoocering  the  expoeed  tiiuation, 
inflicts  the  injury  upon  him  through  a  failure  to  exerdae  ordinary  care,  the 
plaintiff  may  recover  damasea/*    Thompson  on  Negligence,  1157,  and  note. 
Another  writer  expresses  the  rule  thus:  ''It  is  now  well  settled  that  the 
plaintiff  may  recover,  notwithstanding  his  own  negligence  exposed  him  to 
the  risk  of  injury,  if  the  defendant,  amr  becoming  aware  of  the  i^aintifl^ 
danger,   failed    to  use  ordinary  care  to   avoid  injuring  him.  .  .  .    The 
American  cases  in  which  a  contrary  opinion  is  expressed  will  be  found,  upon 
analyzing  them,  to  be  cases  in  which  the  negligence  of  the  defendant  con- 
sisted merely  in  not  foreseeing  the  negligence  of  the  plaintiff;  for  which,  ss 
we  have  already  shown,  the  defendant  is   not  responsible/'     Sherman  J& 
Redfield  on  Negligence,  §  86.    Mr.  Beach,  in  his  work  on  Contributory 
Negligence,  criticises  this  manner  of  expressing  the  rule,  and  says  that  it  is 
equivalent,  for  practical  purposes,  *'  to  the  rule  that  when  the  defendsnt's 
negligence  is  the  proximate  cause  of  the  injury,  while  that  of  the  plaintiff  is 
only  a  remote  cause  or  a  mere  condition  of  it,  the  action  will  lie.     This,  ss 
has  been  shown,   is  a  correct  rule,   and  it  is  correctly  expressed.  .  .  . 
Every  case  in  the  reports  which  assumes  to  rest  upon  the  rule  that  the  prior 
negligence  of  the  plaintiff  is  not  a  defence  to  the  subsequent  negligence  of 
the  defendant,  where  a  correct  conclusion  has  been  reached,  will  be  found 
to  turn  upon  one  or  the  other  of  these  elementary  propositions.    When  tlie 
plaintiff  in  these  cases  is  entitled  to  recover,  it  will  appear  either  that  ibe 
defendant's  negligence  was  wilful,  or  that  it  was  the  proximate  cause  of  the 
injury.     If  this  be  true,  nothing  is  gained  by  stating  the  rule  in  this  wsy. 
And,  moreover,  as  an  abstract  proposition  of  law  it  is  open  to  the  criticism 
that,  whether  we  express  it  in  the  one  way  or  the  other,  and  either  with  or 
without  Judge  Thompson's  discovery  clause,  it  ignores  the  principle  upon 
which  the  law  of  contributory  negligence  has  been  made  to  rest,  and  pro- 
ceeds upon  the  theory  of  punishment.     The  tendency  of  it  is  to  unsettle  and 
confuse  established  principles.     The  culmination    of    it  is   'comparative 
ne*?ligence.'  " 

Many  authorities  are  cited  by  the  authors  in  support  of  the  above  propo- 
sitions. The  case  of  Davies  e.  Mann,  10  Mees.  &  W.  545,  appears  to  be 
recognized  as  one  of  the  elementary  cases  upon  this  point.  In  tnat  esse  the 
defendant  negligently  drove  his  horse  and  wagon  against,  and  killed,  an  S88 
which  had  been  left  in  the  highway  fettered  in  the  forefeet,  and  thus  unable 
to  get  out  of  the  way  of  the  plaintiff's  wagon,  which  was  going  at  %  rspid 
pace  alon^  the  road.  It  was  held  that  the  jury  were  properly  directed  thst, 
although  It  was  an  illegal  act  on  the  part  of  the  plaintiff  so  to  put  the  aDinuJ 
on  the  highway,  the  plaintiff  was  entitled  to  recover.  Parke,  B.,  said: 
"Although  there  may  have  been  negligence  on  the  part  of  the  plaintiff,  yet 
unless  he  might  by  the  exercise  of  ordinary  care  have  avoidea  the  conse- 
quence of  defendant's  negligence,  he  is  entitled  to  recover ;  if  by  ordinary 
care  he  might  have  avoided  them,  he  is  the  author  of  his  own  wrong."  The 
case  of  Bridge  e.  Grand  Junction  Ry.  Co.,  8  Mees.  &  W.,  also  supports  this 
rule. 

In  Eerwhaker  e.  Cleveland,  etc.,  R.  R.  Co.,  the  court  held  that  "the mere 
fact  that  one  person'  is  in  the  wrong  does  not  in  itself  discharge  another 
from  the  observance  of  due  and  proper  care  towards  him,  or  the  duty  of  so 
exercising  his  own  rights  as  not  to  injure  him  unnecessarily.  There  have 
been  numerous  adjudications,  both  in  England  and  this  country,  where  parties 
have  been  held  responsible  for  their  negligence,  although  the  party  injured 
was  at  the  time  of  the  occurrence  culpable,  and  in  some  cases  m  the  actual 
commission  of  a  trespass.**  Kerwhaker  «.  Cleveland,  etc,  R  R.  Co.,  3 
Ohio  St.  189. 

The  case  of  Austin  e.  New  Jersey  Steamboat  Co.,  48  N.  Y.  75,  is  one  of  the 
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earliest  New  York  cases  decided  upon  this  point.  *The  court  there  followed 
the  mle  as  laid  down  in  Davies  v,  Mann,  supra.  In  that  case  a  vessel  '^as 
grounded  through  the  negligence  of  her  pilot  in  steering  away  from  the 
channel  course;  afterwards  a  steamer  collided  with  the  grounded  vesseL 
The  collision  was  due  to  the  negligence  of  the  steamer's  pilot,  who  committed 
the  same  mistake  as  to  the  proper  course  that  was  previously  committed  by 
the  pilot  of  the  grounded  vessel.  It  was  held  that,  notwithstanding  the 
previous  negligence  of  those  managing  the  grounded  vessel,  if,  at  the  time 
the  injury  was  committed,  it  might  have  been  avoided  by  the  defendant,  by 
the  exercise  of  reasonable  care  and  prudence,  an  action  will  lie  for  the 
injury. 

Another  of  the  earlier  cases  which  upheld  this  rule  is  the  case  of  Wright 
e.  Brown,  4  Ind.  95.  There  the  owners  of  a  steamboat,  knowing  the  manner 
in  which  a  flat-boat  is  fastened  to  the  shore,  were  held  liable  for  the  loss  of 
the  flat-boat  and  cargo  occasioned  by  the  waves  created  by  the  steamboat 
while  running  out  of  the  usual  channel  for  such  boats,  under  a  full  head  of 
steam  near  to  the  flat-boat,  the  persons  in  charge  of  the  flat-boat  having  used 
all  proper  efforts  to  save  the  boat  and  diminish  the  damage  occasioned  by 
the  waves. 

In  New  Haven  Steamboat  &  Trans.  Co.  «.  Vanderbilt,  16  Conn.  420,  the 
court  held  as  a  principle  of  law  that  while  a^arty,  on  the  one  hand,  shall  not 
recover  damages  for  an  injury  which  he  has  brought  upon  himself,  neither 
shall  he,  on  the  other  hand,  be  permitted  to  shield  himself  from  an  injury 
he  has  done  because  the  party  injured  was  in  the  wrong,  unless  such  wrong 
contributed  to  produce  the  injury;  and  even  then  it  would  seem  that  the 
party  setting  up  such  defence  is  bound  to  use  common,  ordinary  caution  to 
^be  in  the  right. 

These  are  some  of  the  earlier  cases  which  follow  the  rule  formulated  in 
Davies  e.  Mann,  supra.  They  are  followed  by  a  long  line  of  decisions  with 
but  little  variation.  See  authorities  cited  in  note  to  Citizens'  Ry.  v,  Steen, 
19  Am.  &  Eng.  R.  R.  Cas.  80. 

The  Rule  applied  to  the  Killing  of  Cattle  straying  upon  Railway-track. — 
Some  courts  hold  that,  according  to  this  principle,  where  cattle  are  negli- 
gently permitted  to  run  at  large  near  an  unfenced  railroad-track,  and  they 
are  run  over  and  killed  by  a  passing  train,  their  owner  may  recover  damages 
if  the  railroad  company  or  its  employees  were  negligent  and  could  have 
avoided  the  injury. 

Where  it  appeared  that  the  owner  of  some  cows  and  oxen  allowed  them 
to  run  at  large  on  the  highway  in  the  immediate  vicinity  of  the  unfenced 
railroad -track  of  the  defendants,  and  while  they  were  thus  at  large  the  loco- 
motive of  an  express  train  killed  two  of  the  plaintiff^s  oxen,  which  were 
upon  the  track ;  and  it  appeared  also  that  before  they  were  killed  the  oxen 
were  feeding  by  the  side  of  the  unfenced  lands  adjoining  the  railroad ;  that 
they  ran  along  the  road  a  considerable  distance,  and  the  whistle  was  blown 
continuously  to  scare  them  off,  and  that  the  train  finally  ran  over  and  killed 
them  without  stopping  or  slacking  its  speed,  the  court  held  that  the  remote 
lifgiigei^ce  of  the  plaintiff  would  not  prevent  his  recovering  for  an  injury  to 
his  property  immediately  caused  by  the  negligence  of  the  defendant;  that 
the  suffering  domestic  animals  to  run  at  large,  by  means  whereof  they  stray 
upon  an  uninclosed  railway -track,  where  they  are  killed  by  a  train,  is  not  in 
general  hpraximate  cause  of  the  loss,  and  ''although  there  may  have  been 
some  negugence  in  the  owner's  permitting  the  animals  to  go  at  large,  such 
^tgXigence  being  only  a  remote  cause  of  the  loss,  it  will  not  prevent  his 
recovering  from  the  railroad  company  the  value  of  the  animals,  if  the  imme- 
diate cause  of  their  death  was  the  negligence  of  the  company's  servants  in 
condoctinff  the  train.''  C,  0.  &  0.  R  R  Co.  «.  Elliott,  4  Ohio  St.  474. 
See  also  fiichmond  e.  &  Y.  R  R  Co.,  18  CaL  861;  Eerwhaker  «.  C,  €•  €S' 
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C.  R.  R.  Co.,  8  Ohio  St.  172;  Locke  v.  First  Div.,  etc.,  R  R  Co..  15  ICnn. 
860;  Trow  t>.  Vermont,  etc.,  R.  R.  Co.,  24  Vt.  404;  Isabel  «.  New  York,  etc, 
R.  R.  Co.,  27  Conn.  893.  Otiier  courts  hold  that  the  owner  of  the  cattle  u 
guiltj  of  contributory  negli^nce  in  permitting  them  to  go  astray  where 
they  are  liable  to  get  upon  the  track,  and  cannot  recover  against  a  railroad 
company  which  negligently  causes  their  death.  In  the  case  of  Monger  ?. 
The  Tonawanda  R  U.  Co.,  4  N.  T.  849,  the  railroad  company  was  held  not  to 
be  liable  for  negligently  running  an  engine  upon  and  killing  the  plaintiff's 
cattle,  which  had  escaped  from  his  enclosure  and  strayed  upon  the  track  of 
the  railroad.  Here,  the  court  say:  *'The  main  question  in  this  esse  is 
presented  by  the  plaintiffs  offer  to  prove  that  the  defendants  were  guilty  of 
negligence,  and  that  by  the  exercise  of  ordinary  care  on  their  part  the  acci- 
dent might  have  been  avoided.  Taking  this  as  proved,  the  case  stands  thus: 
The  defendants  in  the  rightful  use  of  their  railway,  while  propelling  an 
engine  with  cars  attached,  and  running  at  a  low  rate  of  speeid,  struck  and 
kiUed  the  plaintiff's  oxen,  which  had  strayed  on  the  track  of  the  railway 
and  were  trespassing  at  the  time.  This  result  might  have  been  avoided  by 
the  use  of  ordinary  care  on  the  part  of  the  defendants,  whose  n^ligence 
contributed  to  produce  the  injury  complained  of;  and  the  question  is,  under 
auch  circumstances,  can  the  plaintiff  maintain  his  action?  It  is  obnous  that 
the  plaintiff  would  have  received  no  injury  if  the  oxen  had  not  been  on  the 
track  of  the  railway ;  and  having  been  there  without  right,  the  law  imputes 
a  fault  to  the  plaintiff.  On  the  other  hand,  the  injury  would  not  have  hap- 
pened  but  for  the  negligence  and  want  of  ordinary  care  on  the  part  of  the 
defendants.  And  assuming  this  to  have  been  a  fkult  on  their  part,  the 
injury  would  then  appear  to  have  resulted  from  the  common  fault  of  both 

Earties.  .  .  .  The  plaintiff  before  he  can  stand  in  court  as  an  accuser  most 
imself  be  free  from  fault.  He  cannot  support  his  action  by  basing  it  partly 
on  his  wrong  and  partly  on  the  wrong  of  his  adversary.  He  is  answered 
when  it  appears  that  he  has  been  wanting  in  duty,  or  has  contributed  to  his 
own  injury.  So  that  whenever  it  appears  that  the  plaintiff's  n^ligence  or 
wrongful  act  had  a  material  effect  in  producing  the  injury,  or  subsUntially 
contributed  towards  it,  he  is  not  entitled  to  recover."  This  doctrine  is  fol- 
lowed in  Terry  v.  New  York,  etc..  R.  R  Co.,  22  Barb.  674;  Horricks  «.  Phila., 
etc.,  R  R.  Co.,  1  Phila.  28 ;  Halloran  v.  New  York,  etc.,  R,  R  Co.,  2  E.  D. 
Smith,  257 ;  Mentiges  v.  New  York,  etc.,  R  R  Co.,  1  Hilt  0^.  Y.)  425. 

This  question  is  decided  both  ways,  according  to  the  policy  of  diSBKni 
jurisdictions.    Thompson  on  Neg.  1168,  note. 


Eahbb 
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Texas  and  New  Oslbaks  B.  B.  Go. 

(63  TexM,  660.) 

If  by  failing  to  keep  bushes  cut  down  on  the  right  of  way  of  a  nilrotd 
where  stock  are  accustomed  to  roam  at  will,  and  the  bushes  afford  ooverasd 
concealment  for  cattle,  so  that  their  dangerous  proximity  to  the  train  cannot  be 
seen  in  time  to  avoid  accident  by  those  operating  a  moving  train  whereby 
injury  results  (from  a  wreck  caused  by  stock  suddenly  stepping  from  the 
bushes  on  the  track  in  front  of  the  train),  the  company  is  liable  in  damages. 
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An  act  is  the  proximate  cause  of  an  injury  when  the  injury  is  the  natural 
and  probable  consequence  of  the  negligence  or  wrongful  act,  and  which,  in 
the  bght  of  attending  circumstances,  should  have  been  foreseen. 

Appeal  from  Harrifi.    Tried  below  before  the  Hon.  James  Mas- 

TSB80N.  « 

Appellant,  A.  F.  Eames,  brought  this  suit  for  personal  damages 
against  theT.  &  N.  O.  R.  R.  Co.,  for  injury  received  in  August, 
18S3. 

Defendant  filed  an  amended  answer  containing  a  general  demur- 
rer to  plaintiff's  petition,  which,  being  sustained  oy  the  court,  leave 
\VBB  given  plaintiff  to  amend.  Plaintiff  filed  his  second  amended 
original  petition,  to  which  defendant  filed  a  renewal  of  his  general 
demurrer.  The  court  having  again  sustained  a  general  demurrer, 
arid  plain  ciff  declining  further  to  amend,  a  judgment  of  dismissal 
Tvas  entered,  from  which  this  appeal  was  prosecuted. 

The  petition  stated  in  effect : 

1.  That  plaintiff,  at  the  time  of  the  accident,  was  iii  the  employ 
of  the  defendant,  having  charge  of  a  construction  or  ditching  tmin^ 
engaged  in  repairing  defendant's  railroad. 

2.  xhat  his  work  with  said  train  was  prescribed  within  the  limits 
of  Sour  Lake  and  Beaumont  stations. 

3.  That  on  the  day  when  the  accident  occurred  plaintiff  received 
special  orders  from  defendant  to  go  with  said  train*  to  a  point  west 
of  Sour  Lake  station,  and  outside  of  said  limits,  for  a  load  of  wood, 
which  orders  he  obeyed. 

4.  That  while  returning  with  the  wood,  at  a  point  west  of  Sour 
Lake  station,  and  outside  of  said  limits,  a  cow  jumped  suddenly 
from  behind  a  clump  of  bushes,  which  was  growing  on  the  right  of 
way  near  the  track,  upon  the  track  in  front  of  the  train,  and  being 
caught  by  it,  was  run  over,  causing  the  two  foremost  cars  to  be  de- 
railed— the  jar  produced  thereby  throwing  plaintiff  to  the  gronnd, 
with  the  result  of  breaking  a  number  of  bones  in  one  of  his  ankles 
— without  fault  or  negligence  on  his  part. 

5.  That  at  the  time  oi  the  accident  the  train  was  moving  slowly, 
all  the  cars  of  which  it  was  composed  being  pushed,  necessarily,  in 
front  of  the  engine.  Plaintiff  and  the  employees  on  it  were  on  the 
vigilant  outlook  for  stock,  being  prepared,  and  having  been  instructed 
by  plaintiff,  to  reduce  the  speed  of  the  train  to  two  miles  an  hour, 
or  less,  in  case  cattle  should  be  seen  near  the  track,  in  order  that 
hands  could  jump  off  the  train,  if  necessary,  and,  running  ahead  of 
the  same,  drive  such  cattle  to  a  safe  distance  before  attempting  to 
pass  the  same,  as  is  essential  for  safety,  and  customary  when  trains 
are  arranged  as  the  one  under  plaintiff's  control  necessarily  was  on 
said  occasion. 

6.  That,  owing  to  the  size  and  density  of  said  bushes,  said  cow 
was  not  seen,  nor  could  it  have  been  seen,  by  any  employee  on  said 
train,  by  the  exercise  of  ordinary  vigilance,  until  too  late  to  have 
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averted  said  accident,  but  that  had  said  bushes  been  kept  cnt  down, 
it  wonld  have  been  seen  in  ample  time  to  have  averted  the  same  by 
the  use  of  means  nsual  and  customary  in  avoiding  collision  with 
stock  in  case  of  construction  trains  operated  in  the  manner  in  whidi 
plaintiff  was  then  and  there  necessarily  compelled  to  operate  said 
train. 

7.  That  the  track  of  defendant's  railroad  at  and  in  the  vicinity  of 
the  place  where  the  accident  occurred  was  nnfenced,  and  extends 
through  a  country  in  which  cattle  and  all  kinds  of  domestic  animab 
are  permitted  to  roam  at  large,  such  animals  being  at  the  time  of 
said  accident  in  the  habit  of  roaming  across  and  in  the  vicinity  of 
defendant's  track  at  said  point,  as  defendant  well  knew. 

8.  That  it  was  impossible  to  operate  the  trains  on  said  railroad^ 
in  the  vicinity  of  said  bushes,  witn  any  reasonable  degi^ee  of  safety, 
by  reason  of  the  fact,  among  others,  that  such  animals  were  liable 
to  remain  concealed  in  said  bushes  until  too  late  to  avert  or  leeseu 
the  chances  of  accidents  of  the  nature  of  the  one  described  herein- 
before, and  that,  in  the  case  of  a  construction  train  like  that  opiated 
by  plaintiff,  the  danger  arising  from  the  above  cause  was  unusually 
great. 

9.  That  defendant,  in  failing  to  keep  said  bushes  cut  down,  and 
the  view  of  the  right  of  way  unobstructed,  failed  to  use  reasonable 
care  in  preserving  said  right  of  way  in  a  reasonably  safe  and  proper 
condition. 

10.  That  defendant  knew,  and  might  have  known  by  the  exercise 
of  reasonable  diligence,  of  the  fact  of  said  bushes  being  on  said 
right  of  way,  as  stated  above,  for  a  long  period  previous  to  said 
accident ;  and  that  defendant  knew,  and  might  have  foreseen  by  the 
exercise  of  ordinaiy  sagacity,  that  an  accident  of  precisely  the  same 
character  as  that  detailed  above  might  probably  ensue  from  de- 
fendant's failure  to  keep  said  bushes  cut  down,  and  that  thus  said 
accident  from  said  cause  might  reasonably  have  been  anticipated  by 
defendant. 

11.  That  the  proximate  cause  of  said  accident  was  the  failure 
of  defendant  to  exercise  reasonable  care  and  dUigence  in  providing 
and  maintaining  a  reasonably  safe  right  of  way  at  the  place  where 
said  accident  occurred,  such  failure  being  gross  negligence  on  the 
part  of  defendant,  and  said  accident  having  thus  been  caused  by 
such  gross  negligence. 

12.  That  plaintiff  never  had  any  reasonable  opportunity  of  be- 
coming familiar  with  said  right  of  way  at  said  point  where  said 
accident  occurred,  previous  to  its  occurrence,  said  point  beinff,  as 
aforesaid,  outside  of  the  regular  limits  on  said  road  assigned  to 

Elaintiff,  and  that  he  was  wholly  uninformed  of  the  fact  of  said 
ushes  being  there  until  the  accident  occurred. 

13.  The  petition  contained  all  the  necessary  allegations  in  re- 
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gard  to  the  nature  of  the  injary  to  plaintifi,  and  the  damage  bos- 
tained  by  him.  * 

Brady  <&  Ring  for  appellant. 

JK  P.  Hill  for  appellee. 

Walker,  P.  J. — It  would  be  a  superfluous  exaction  of  the  law 
to  hold  railroad  companies  responsible  for  injuries  occasioned  by 
defective  tracks,  to  require  them  to  maintain  sound  and  safe  ma- 
chinery and  other  like  essential  requisites  for  safe  transportation 
over  their  roads,  if  they  are  to  be  exempted  from  liability  for  in- 
juries resulting  from  such  inattention  to  causes  of  peril  existing 
within  their  right  of  way  as  threaten  danger,  and  which  proper 
care  is  competent  to  prevent.  The  general  law  of  the  State  regu- 
lating railroads  seems  to  contemplate  and  to  provide  means  to  such 
companies  for  guarding  against  some  of  the  dangers  to  which  the 
tracK  is  subjected  from  causes  incidental  to  making  embankments, 
excavations,  and  from  timber  liable  to  fall  upon  the  track.  See 
art.  4168  K.  S.,  which  gives  to  such  corporations  two  hundred 
feet  in  width  of  land  for  a  riffht  of  way,  and  provides  that,  for  the 
purpose  of  cuttings  and  enioankments,  they  may  take  as  much 
more  land  as  may  be  necessary  for  the  proper  construction  of  the 
railway,  "and  to  cut  down  any  standing  tre^  that  may  be  in  dan- 
ger of  falling  upon  or  obstructing  the  railway,  making  compensa- 
tion in  the  manner  provided  by  law." 

It  is  a  matter  of  common  knowledge  that  cattle  run  at  lai*ge  in 
this  country,  and  that  their  sudden  and  unexpected  appearance  on 
a  railroad-track,  in  proximity  to  and  in  front  of  a  train  in  motion, 
is  ^  obstruction  to  it  which  is  attended  with  great  danger  to  the 
passengers,  resulting  often  in  the  most  serious  and  tragical  disas- 
ters. 

The  facts  alleged  by  the  plaintiff  in  his  petition  show  that  on 
the  defendant's  right  of  way,  and  quite  near  to  the  track,  the  rail- 
way company  had,  in  effect,  by  permitting  bushes  to  facw 
grow  to  such  an  extent  as  to  afford  a  cover  to  cattle,  so  that  they 
might  from  such  secret  i*etreats  suddenly  get  upon  the  track,  so 
endangered  the  safety  of  the  passing  trains  as  to  render  it  impossi- 
ble for  either  care  or  skill  on  the  part  of  the  company's  servants  to 
prevent  a  collision  with  such  cattle. 

It  was  alleged,  also,  that  at  that  point  cattle  and  all  kinds  of 
domestic  animals  were  in  the  habit  of  roaming  across  and  in  the 
vicinity  of  the  defendant's  track,  which  fact  the  defendant  well 
knew ;  that  the  danger  from  such  animals  remaining  concealed  in 
the  bushes  until  too  late  to  avert  or  lessen  the  chances  of  accident 
rendered  it  impossible  safely  to  operate  trains  along  that  part  of 
the  road.  The  petition  alleged  the  want  of  dili£:ence  of  defendant 
in  faUing  to  cnt^down  the  bisheB,  and  thus  pi^^rving  the  view  of 
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the  right  of  waj  unobstructed,  for  the  want  whereof  the  aUegL-J 
accident  occurred. 

From  the  facts  alleged  the  court  cannot  say,  as  a  matter  of  law, 

that  the  defendant  was  not  guilty  of  negligence,  and  that  no  habii- 

ity  can  arise  upon  tne  facts  stated  for  the  injury  sus- 
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ruJ^oPmaSr  taiucd  by  the  plaintiflE.  The  court  erred  in  determin- 
ing, upon  demurrer,  that  negligence  by  the  defendant 
might  not  be  reasonably  inferred  from  tne  facts  alleged  by  the 
plaintiff.  It  is  for  the  jury  to  say  from  those  facts,  when  sub- 
mitted to  them,  whether  negligence  ought  to  be  inferred. 

It  is  undoubtedly  true,  as  a  matter  of  law,  that  culpable  negli- 
gence for  which  a  railroad  company  may  be  liable  in  damages  may 
arise  from  defects  or  obstructions  allowed  to  exist  in  its  rigLt  of 
OBSTBccnoM  ^^75  whcrc  they  cause  accidents  under  circumstances 
nmS-  that  will  charge  such  company  with  a  want  of  care 
in  preventing  their  occurrence  through  such  defects 
or  obstructions.  T.  &  St.  Louis  R.  E.  Co.  v.  Vallie,  60  Tex.  481. 
And  it  is  a  question  of  fact,  in  the  given  case,  whether  the  omis- 
sion or  neglect,  which  is  imputed  as  the  cause  of  the  accident,  con- 
stituted neglect  or  not. 

The  application  of  the  rule  under  consideration  was  made  in  tlie 
case  of  the  Indianapolis  &  St.  Louis  R.  R.  Co.  v.  Smith,  78  Ul. 
112,  where  it  was  held  that  it  is  negligence  in  a  railroad  com- 
pany to  permit  or  suffer  weeds  or  anythmg  else  to  grow  upon  its 
rici^lit  of  way  to  such  a  height  as  to  materially  obstruct  the  view  of 
a  Tiigliway  crossing,  and  if  injury  results  to  stock  at  such  crossing 
that  might  have  been  avoided  but  for  such  obstruction,  the  com- 
pany will  be  liable.  It  was  said  in  the  opinion  that  the  safety  of 
persons  and  property  alike  makes  it  necessary  that  the  company 
should  keep  its  right  of  way  free  from  obstrbctions,  so  that  per- 
sons approaching  the  crossing  may  readily  ascertain  whether  there 
is  danger,  and  the  employees  in  charge  may  be  enabled  to  discover 
whether  there  is  anything  on  the  track. 

The  principle  must  alike  be  applicable  elsewhere  on  the  rail- 
road's Ime  of  track  besides  at  crossings;  but  whether  in  a  given 
instance  or  occurrence  of  accident  in  any  particular  case,  the  ob- 
struction or  defect  complained  of  in  the  right  of  way  inducing  it 
constitutes  negligence  m  the  company  for  which  it  shall  be  held 
liable,  is  a  question  of  fact.  If  on  the  face  of  the  petition  under 
the  facts  alleged  such  negligence  might  properly  or  reasonably  be 
inferred,  as  before  remaned,  the  petition  ought  on  demurrer  to 
be  held  sufficient. 

Employees  of  the  railroad  company  are  under  the  protection  of 
the  rule  of  law  which  holds  the  company  responsible  for  neglect  in 
respect  to  its  right  of  way.  See  Railroad  Co.  v.  Marcelles,  59  Tex. 
334 ;  s.  c,  12  Am.  &  Eng.  R.  R.  Cas.  231 ;  Railroad  Co.  t?.  Vallie, 
60  Tex.  481 ;  Railroad  Co,  v,  McNamara,  59  Tex.  255 ;  Eailroad 
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C!o.  V.  Dnnham,  49  Tex.  189.  On  the  propoeition  that  negligence 
or  not  18  a  question  for  the  jury,  see  E^ailroad  v,  Eandall,  60  Tex. 
254 ;  Railroad  v.  Graves,  59  Tex.  330 ;  Railroad  v.  Murphy,  46 
Tex.  360 ;  59  Tex.  373 ;  58  Tex.  434. 

Do  the  facts  alleged  show  that  the  cause  of  the  injury  was  too 
remote  to  entitle  the  plaintiff  to  recover?  If  under  any  view  of 
them  which,  under  adduced  evidence  concerning  the  caotb  o»  a- 
allegations  made  in  the  petition,  it  could  be  shown  JSot*  toew2 
that  a  constmction  train  of  cars  being  operated  as  they  «>^™^- 
ordinarily  are  required  to  be  operated  in  going  back  and  forth 
upon  the  road,  it  might  reasonably  have  been  foreseen  and  antici« 
pated  by  the  defendant  that  thick  bushes  like  those  described,  sit- 
uated as  they  were  relatively  to  the  road  track,  might,  in  the  ordi- 
nary course  of  things,  cause  such  an  accident  from  cattle  thus 
hidden  from  view  as  did  occur,  the  damage  resulting  therefrom 
would  not  be  too  remote,  but  would  be  suflSciently  proximate  to 
warrant  a  recovery.  "An  act  is  the  proximate  cause  of  an  injury 
when  the  injury  is  the  natural  and  probable  consequence  of  the 
negligence  or  wrongful  act,  and  whicn,  in  the  light  of  attending 
circumstances,  should  have  been  foreseen."  Jones  v.  George,  61 
Tex.  346 ;  Raihx>ad  Co.  v.  Kellogg,  94  U.  S.  476 ;  Mahar  v.  Rail- 
road Co.,  13  Am.  &  Eng.  R.  R.  Cas.  572 ;  Savage  v.  Railroad  Co., 
Id.  566. 

The  petition  was  not  subject  to  the  demurrer  on  that  ground. 
"  What  is  the  proximate  cause  of  an  injury  is  ordinarily  a  question 
for  the  jury,  and  is  not  a  question  of  science  or  legal  knowledge." 
Jones  V,  George,  supray  and  the  authorities  there  cited ;  and  see 
McAfee  v.  Crofford,  13  How.  454. 

The  demurrer  admits  the  truth  of  all  the  facts  alleged,  and  we 
think,  under  such  a  concession,  that  it  follows  that  the  plaintiff  set 
forth  a  cause  of  action.  We  are  of  the  opinion  that  the  judgment 
ought  to  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Obstructions  near  Track — Negligence — Injury  to  Employee. — ^In  Holden 
«.  Fltchburg  R.  R.  Co.,  129  Mass.  268,  it  was  held  that  if  a  railroad  com- 
pany permits  a  derrick  not  in  actual  use  to  remain  for  an  unreasonable  time 
on  land  within  its  control  so  near  the  track  as  to  be  liable  to  be  thrown 
down  across  the  track,  it  will  be  liable  to  a  br^eman  for  injuries  received 
in  an  accident  caused  by  the  falling  of  the  derrick. 

In  Clark  v.  St.  Paul,  etc.,  R.  R.  Co.,  28  Minn.  128;  s.  c,  2  Am.  &  Eng. 
R.  R.  Cas.  240,  it  was  held  to  be  negligence  to  permit  the  building  of  an 
awning  over  the  track  at  such  a  height  as  to  be  dangerous  to  employees. 

In  Allen  v.  Burling^n,  etc.,  R.  R.  Co.,  67  Iowa,  623,  it  was  hela  to  be  neg- 
ligence in  a  railway  company  to  construct  '<  cattle-chutes'^  in  such  close 
proximity  to  its  track  as  to  endanger  the  lives  of  its  employees. 

As  to  negligence  in  leaving  a  pile  of  lumber  two  feet  high  so  near  the 
trick  that  one  pushing  a  car  along  the  track  could  not  pass  Mtween  the  car 
and  the  pile,  see  Bessez  v.  Chicago,  etc.,  R  R.  Co.,  45  Wis.  477. 

In  Chicago,  etc.,  R.  R.  Co.  v.  Clark,  11  Brad.  (111.  App.)  104,  it  was  held 

21  A.  &  E.  R.  Cas.— 85 
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that  negligence  in  regard  to  the  conttniction  of  a  depot-platform,  and  its  po- 
rtion in  reference  to  the  track,  is  a  question  for  the  jury. 

In  Chicago,  etc.,  R  R.  Ck).  «.  RuBeell,  91  111.  298,  it  was  held  to  be  culpa- 
ble negligence  on  the  part  of  the  railroad  to  permit  a  telegraph-pole  to  stand 
for  three  years  so  near  the  track  that  it  was  within  eighteen  indies  of  pass- 
ing freight  trains^ 

In  Hail  V,  Union  Pacific  R.  R.  Co.,  16  Fed.  Rep.  744,  it  was  held  to  be  a 
question  for  the  jury  whether  the  railroad  company  was  guilty  of  negligence 
in  allowing  a  telegraph-pole  to  remain  so  near  to  its  track  that  an  employee, 
wMle  in  the  discharge  of  his  duty,  was  injured  by  colliding  therewith. 

In  Atlanta,  etc.,  Air  Line  R  R  Co.  t>.  Woodrufi!,  66  Ga.  707,  it  was  held  that 
the  defendant  railroad  was  liable  for  an  injury  caused  by  negligently  erecting 
a  water-tank  so  near  the  track  as  to  injure  an  employee  engaged  in  the  dis- 
qharge  of  his  duties.  See  also  Houston,  etc.,  R.  R.  Co.  v.  Onun,  49  Tex. 
841. 

In  Walsh  v.  Oregon  Ry.  &  Nav.  Co.,  10  Oreg.  250,  it  was  held  that  the 
question  whether  the  company  was  guilty  of  negligence  in  maintaining  a 
water-tank  too  near  its  track  was  for  the  jury. 

In  Illinois  Central  R.  R  Co.  v.  Welch,  62  III.  188,  it  was  held  that  the  com- 
pany was  liable  in  damages  for  an  injury  caused  to  an  employee  by  collision 
with  an  awning  of  a  station-house  which  projected  dangerously  over  the 
track. 


OUGGBNHEIM 
V. 

Lake  Shoes  aitd  Miohigan  Southebh  R.  B.  do. 

(Adwmee  Ocm^  Mtehigan.'    September  29, 1885.) 

Evidence  that  no  signals  were  ffiven  by  a  train  on  approaching  a  croaung; 
that  the  persons  about  to  cross  looked  and  listened  for  a  train,  but  besra 
none ;  that  there  was  no  flagman  at  the  crossing ;  that  it  was  not  train-time 
when  the  persons  were  about  to  cross,  with  other  minor  facts,  KM  sufficient 
to  warrant  the  presentation  of  the  question  of  negligence  to  the  jury. 

Ebbob  to  Hillsdale. 
£.  Z.  ^oan  for  appellant. 

Millard^  Weaver  cfe  Weavery  Ashley  Pondy  and  0.  O.  Oetsm^- 
Da/rmer  for  defendant. 

Sherwood,  J. — Union  street,  in  the  city  of  Hillsdale,  runs  north 
and  south,  and  has  been  used  over  40  years,  being  one  of  the  prin- 
cipal streets  of  the  city.  The  defendant's  railwav-track,  in  passing 
through  the  city,  crosses  this  street  nearly  at  right  angles,  running 
east  and  west.  The  crossing  is  alleged  to  be  a  dan^rous  one,  by 
reason  of  the  near  approach  of  buildings  to  the  track  on  each  side 
of  the  street.  On  tne  east  side  of  the  street  and  on  the  south  side 
of  the  track,  standing  partly  on  defendant's  right  of  way  and  within 
Facts.  '  eight  feet  of  the  track,*  and  running  parallel  with  it,  was 
a  wood-shed,  five  or  six  six  rods  in  length.    There  was  a  side  track 
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south  of  the  main  track,  extending  from  the  depot  west  to  Union 
street  and  abont  30  rods  beyond,  apon  which  tnere  were  standing 
at  the  time  of  the  accident  complained  of  five  box  cars,  and  still 
east  of  these  cars  and  shed  were  the  coal-sheds  of  the  company. 
Several  bnildings  also  stood  on  the  east  side  of  Union  street  and 
south  of  the  wood-sheds  of  the  company ;  and  between  Main  street 
and  the  depot,  a  distance  of  about  40  or  SO  rods,  were  several  lum- 
ber-yards, closely  approaching  the  track  and  more  or  less  obstruct- 
ing the  view  of  the  approach  of  passing  trains  coming  from  the 
east.  Union  street,  also,  from  about  30  feet  south  oi  the  track, 
was  about  three  feet  lower  than  the  railway-track,  which  ran  west- 
ward  through  the  city  on  a  down  grade  to  the  depot. 

This  was  the  situation  of  the  crossing  and  its  surroundings  on 
the  thirty-first  day  of  October,  1879,  when  Isaac  Manheimer,  ac- 
companied by  his  son,  a  lad  about  10  vears  old,  attempted  with  a 
mule  and  a  democrat-wagon  to  make  the  crossing  from  the  south 
on  Union  street,  and  while  on  the  track  was  struck  by  one  of  the 
defendant's  passenger  trains  coming  from  the  east,  and  instantly 
killed.  The  plaintiff  is  administrator  of  Manheimer's  estate,  and 
as  such  brings  this  suit  under  the  statute  to  recover  damages  for 
the  alleeed  negligent  killing  of  the  deceased.  The  cause  was  tried 
by  jury  before  Judge  Pealer  at  the  Hillsdale  circuit,  and  after  hear- 
ing the  proofs  he  directed  a  verdict  for  the  defendant,  on  the 
ground  that  Manheimer  was  negligent  in  not  observing  proper 
caution  in  approaching  the  crossing  and  track  of  defendant. 

The  return  to  the  writ  furnishes  us  with  all  the  evidence  and 
proceedings  in  the  case  for  review.  The  direction  of  the  court  to 
the  jury  raises  the  important  question  in  the  case.  If  he  was 
right,  the  other  questions  presented  ma^  well  be  passed  until  cir- 
cumstances shall  arise  making  their  consideration  necessary. 

In  determining  the  question  presented  by  the  ruling  of  the  court, 
it  is  onlv  important  to  examine  the  testimony  on  the  part  of  the 
plaintiff  and  that  which  tends  to  prove  his  case.  There  is  no  Ques- 
tion but  that  the  proof  shows  Manheimer  was  instantly  killea  by 
the  defendant's  engine  at  the  time  and  place  mentioned  in  the  plain- 
tiff's declaration.  Neither  is  it  pretended  that  the  decreasea  had 
not  the  right'  the  cross  the  track  of  defendant  with  the  mnle  ai^d 
wi^on  when  he  made  the  attempt  so  to  do. 

The  plaintiff  claims  four  grounds  of  negligence  on  the  part  of 
the  company  to  prove  his  case,  and  that  he  gave  testimony  on  the 
trial  tending  to  establish  them  all.  First,  the  defendant  left  its 
cars  standing  upon  the  side  track  in  snch  manner  as  to  obstruct  the 
view  of  an  approaching  train  from  the  east  by  a  traveller  upon  the 
highway,  ana  provided  no  watchman  or  other  means  of  warning 
persons  of  such  additional  danger.  Second,  that  the  train  causing 
the  injury  to  deceased  wae  not  running  on  time  when  the  injury 
occurred,  and  came  into  the  city  upon  the  crossing  at  an  extraor- 
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dinary  and  dangerona  rate  of  speed,  ninning  35  or  30  miles  an 
honr.  Third,  that  no  whistle  was  sounded  or  bell  rang  as  required 
by  statute,  or  other  warning  of  the  approach  of  the  train.  Fourth, 
that  the  crossing  was  a  dan^rous  one,  and  that  defendant  should 
have  furnished  the  same  with  a  flagman  to  warn  persons  of  the 
danger,  and  of  the  approach  of  passing  trains. 

The  testimony  shows,  I  think,  very  clearly  that  the  near  proxim- 
itv  of  the  freight  care  to  the  highway  greatly  obstructed  tne  view 
of  approaching  trains  from  the  east,  and  thereby  very  much  in- 
creased the  danger  in  approaching  the  track  upon  the  highway 
from  the  south.  While  this  was  the  right  of  the  defendant,  it 
must  be  conceded,  I  think,  that  it  imposed  additional  responsibility 
upon  the  defendant  in  adopting  means  of  protection  against  acci- 
dents and  danger.  The  plaintiff's  testimony,  howeyer,  shows  no 
such  means  were  taken,  and  the  usual  and  ordinary  warning  were 
omitted  ;  at  least,  it  strongly  tends  to  show  that  such  was  me  fact 

The  plaintifiPs  testimony  upon  the  second  ground  tends  to  show 
that  the  train  passed  through  the  city,  and  over  the  Union-street 
crossing,  at  the  rate  of  25  to  40  miles  an  hour,  and  one  of  defend- 
ant's witnesses,  an  engineer  and  employee  of  the  company,  testifed 
that  the  crossing  was  a  dangerous  one,  and  that  the  engineer  would 
not  exercise  ordinary  care  and  prudence  in  running  the  train  over 
that  crosssing  at  a  rate  of  more  than  15  miles  an  hour. 

Upon  the  third  ground  the  plaintiffs  witnesses,  to  the  number 
of  10,  all  testified  that  they  were  in  hearing  distance  of  the  bell 
and  whistle  upon  the  engine  as  it  passed  over  the  track  through 
the  city,  and  m  its  approach  to  Union-street  crossing  they  did  not 
hear  any  whistle  blown  or  bell  rung.  Some  of  them  were  verv 
near  the  train,  and  all  think  they  would  have  heard  these  signals 
if  they  had  been  given  ;  and  one,  at  least,  who  was  standing  near 
by  and  watching  the  train  and  looking  right  at  it  as  it  came  m  and 
made  the  crossing,  swears  positively  mat  neither  signal  was  given. 
Among  those  who  testify  upon  this  subject  was  the  son  of  the  de- 
ceased, who  says,  as  he  approached  the  track,  "  I  looked  both  ways 
and  did  not  hear  any  tram  or  hear  any  whistle,  or  hear  any  bell 
rung."  Question.  "Tour  father  did  the  same?'  Answer. 
"  Yes,  sir ;  he  was  looking,  and  he  did  not  see  anything  until  it 
struck  us." 

Upon  the  fourth  point  the  testimony  shows,  and  tended  to  show, 
that  Hillsdale  is,  or  was  at  the  time  the  accident  occurred,  a  city  of 
about  4000  inhabitants ;  that  Union  street,  where  the  track  of  the 
defendant  crossed  it,  was  one  of  the  main  travelled  thoroughfares 
of  the  city,  for  teams,  carriages,  and  pedestrians ;  that  the  track,  as 
it  approaches  the  street-crossing  from  the  east,  for  more  than  a 
hundred  rods,  comes  in  on  a  curve,  the  train  running  on  the  enter 
side  thereof ;  that  in  passing  north  towards  the  tracK  on  the  high- 
way nothing  of  the  train  is  observable  coming  from  the  east,  ex- 
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cept  the  emoke-Btack  of  the  engine,  for  a  long  distance,  and  not 
even  that  when  getting  near  the  track,  if  cars  are  upon  the  siding, 
until  the  traveller  rea<3ie8  the  crossing ;  that  in  order  to  prevent  ac- 
cident and  injury  it  is  necessary,  at  least  when  cars  are  standing 
upon  the  siding  near  the  street,  that  a  flagman,  or  something  more 
than  the  ordinary  means,  shoald  be  nsed  to  advise  travellers  of  the 
near  approach  oi  the  defendant's  trains ;  and  especially  was  such  the 
case  in  this  instance,  when  no  train  was  due  from  either  direction, 
and  the  one  that  did  the  injury  was  more  than  two  hours  behind 
time. 

Such  was  the  testimony,  and  tendency  of  the  testimony,  in  this 
case,  in  behalf  of  the  plaintiff,  when  the  evidence  was  closed. 

In  many  instances  this  testimony  was  controverted  on  the  part 
of  the  defendant,  and  very  much  of  it  was  not  seriously  contested ; 
bat  the  question  presented  is,  does  it  not,  standing  alone  and  taken 
as  true,  show,  or  tend  strongly  to  show,  that  the  defendant  was 
negligent  in  passing  the  crossing  and  coming  round  the  curve  with 
its  train  oS  time  at  the  rate  of  speed  that  it  did,  and  without 
giving  any  of  the  signals  or  warnings  whatever  required  .by  statute, 
or  otherwise  ?  I  think  it  does ;  and  if  that  is  the  correct  conclusion, 
then  I  apprehend  there  can  be  no  question  but  that  the  case  should 
have  been  submitted  to  the  jury. 

From  the  testimony  above  stated  it  appears  that  the  plaintiff  had 
good  reason  to  believe  that  no  train  was  approaching,  and  that  he 
ooald  make  the  crossing  in  safety.  Certain  it  was  that  had  the 
train  been  slowed  down  10  seconds  he  would  have  passed  the  fatal 
spot  in  safety ;  and  it  is  almost  conclusively  to  be  presumed  from 
toe  facts  stated  that  had  the  whistle  been  sounded  or  the  bell  rune 
for  the  crossing,  the  deceased  would  have  heard  it,  and  delayed 
crossing  until  he  could  have  done  it  without  injury.  The  negli- 
gence of  the  defendant,  which  could  not  have  reasonably  been  an- 
ticipated, should  not  be  allowed  to  impose  a  degree  of  care  and 
diligence  npon  the  deceased  unknown  to  the  laws,  and  which  would 
not  have  been  required  if  ordinary  attention  and  prudence  had 
been  exercised  by  defendant. 

It  must  be  borne  in  mind  in  this  discussion  that  we  are  not  per- 
mitted to  consider  the  defendant's  testimony,  but  plaintiff's  only, 
and  must  give  to  it  the  most  favorable  construction  possible  for  the 
plaintiff,  rfe  are  not  to  look  for  preponderance  ot  evidence,  but 
whether  the  plaintiff  has  any  evidence  for  the  defendant's  to  pre- 
ponderate over ;  if  he  has,  then  the  jury  should  have  been  permit- 
ted to  take  the  case. 

Bat,  aside  from  all  these  considerations,  under  the  circumstances 
of  the  case  as  they  are  presented  in  this  record,  I  am  not  prepared 
to  accede  to  the  views  of  the  leai*ned  judge,  who  summarily  dis- 
posed of  the  facts  at  the  conclusion  of  the  trial,  that  '^  there  is  no 
evidence  in  the  case  that  Manheimer  exercised  his  sense  of  hearing, 
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and  the  evideooe  that  he  exercised  his  sense  of  seeing  is  very 
slight."    The  son  testifies  that  he  and 'his  father  both,  as  thej  ap- 

Sroached,  looked  both  ways,  but  they  saw  nothing  of  the  train. 
[r.  Perry,  another  witness,  says  he  saw  the  deceased,  as  he 
approached  the  trade:,  look  towards  the  depot  more  than  onoe. 
This  is  positive  testimony.    The  son  says  he  looked  and  listened 
for  the  train,  and  that  his  father  did  the  same.    Of  coarse,  he 
could  only  speak  of  the  father's  listening  from  snch  manifestations 
as  his  father  gave  of  that  fact,  and  certainly,  sitting  right  beside 
him  in  the  wagon,  he  was  in  a  situation  to  observe  these.    The 
law  does  not  require  positive  testimony  to  prove  this  fact ;  if  it 
did,  it  could  never  have  been  proved  in  this  case,  for  the  reason  the 
person  who  alone  had  positive  knowledge  npon  the  subject  was  in- 
stantly killed  by  the  defendant's  train.    The  law  is  not  so  harsh  or 
inconsistent  as  to  require  any  such  injustice,  and  this  court,  in  the 
Miller  Case,  6  Am.  &  Eng.  B.  K  Cas.  89,  never  intended  to  in- 
timate  any  such  doctrine.    The  testimony  of  the  deceased's  son  is 
as  positive  as  any  testimony  well  could  be  in  the  case  upon  the 
subject,  and  I  can  see  no  ^ood  reason  why  it  shonld  be  set  aside  or 
taken  from  the  consideration  of  the  jury.    Taking  the  testimony 
introduced  on  the  part  of  the  plaintiff  as  true,  it  is  difficult  to  fiee 
why  it  does  not  show,  under  the  decisions  of  this  conrt,  and  many 
others,  that  the  deceased  was  free  from  any  contributory  negligence 
on  his  part  in  approacliing  the  crossing.   If  the  plaintin's  testimony 
is  to  be  credited,  the  deceased  approached  the  track  at  a  time  when 
no  trains  are  shown  to  have  been  due,  over  a  smooth  road,  in  a 
single  wagon,  the  mule  travelling  upon  a  slow  walk.     He  listened 
for  the  cars  when  nearing  the  track,  and  looked  both  ways  for  the 
train,  and,  not  seeing,  hearing,  or  expecting  any  train,  he  drove 
along  upon  the  crossing,  and,  after  passing  over  the  side  trad:, 
npon  wnich  the  empty  cars  were  standiufi;,  and  npon  the  main 
track,  the  train  came  rushing  along  on  a  down  grade  upon  him, 
with  steam  off,  at  the  rate  of  25  to  40  miles  an  hour.    The  testi- 
mony certainly  tends  to  show,  and  I  think  strongly,  that  the  de- 
ceased exercised  the  use  of  his  sight  and  hearing,  and  ordinary  care 
at  least,  and  especially  as  no  train  was  then  due  by  the  schedule 
time  of  the  company.  The  evidence  is  quite  clear  that  he  directed 
his  attention  more  to  the  west  than  to  the  east,  that  being  the 
direction  of  the  depot;  it  would  be  quite  natural  to  exp^  an 
engine  from  that  direction  rather  than  from  the  other. 

After  a  careful  examination  of  the  whole  case,  and  a  review  of 
the  arguments  of  counsel  of  the  respective  parties,  I  feel  very  con- 
fident that  the  facts  should  have  been  submitted  to  the  jury,  and 
I  thing  a  new  trial  shonld  be  granted. 

Campbell,  J. — I  think  that  there  was  enough  testimony  to  ren* 
der  the  ease  a  proper  one  to  go  to  the  jury. 

CooLEY,  C.  J.,  concurred. 
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N«glig»nee  it|  In  Qenerali  Matter  of  Fact  for  the  Jury. — See  notes  to  Olark 
e.  Boston,  etc.,  R.  R.  Co.,  1  Am«  &  Eng.  R.  R.  Cae.  187 ;  Johneon  e.  Chicago, 
etc^  R.  R  Co.,  Ibid.  158. 


Obyskb 

V. 

Orand  Bafidb  Ain>  LmiANA  B.  B.  Go. 

{Adoanee  0(ue,  MiMgan.    S^ptemb^  25,  18d5.} 

Where  an  engine  and  train  had  been  obstructing  a  highway  upon  which  a 
man  and  team  had  been  waiting  for  some  moments,  and  then  the  engine 
backed  from  the  crossinff  untii  it  stood  with  the  cow-catcher  oyer  the  cattle- 
guard  and  pointed  towaras  the  highway — ^this  being  done  to  open  the  way  so 
tfaAt  the  man  and  his  team  could  pass — ^it  is  not  negligence  for  him  then  to 
start  across;  and  if,  while  his  wagon  is  yet  on  the  track  in  the  act  of  cross- 
ing, the  engineer  opens  his  cylinder-cocks  and  envelops  the  horses  in  a  cloud 
of  steam  so  that  they  become  frightened  and  unmanageable,  there  is  a  case 
to  eo  to  tiie  jury  on  the  question  of  neffligence. 

The  man  maT  testify  as  to  what,  in  his  opinion,  frightened  his  horses. 

Where  the  plaintiff  alleges  that  as  a  result  of  his  injuries  he  is  permanently 
disordered,  he  is  not  limited  in  his  recovery  to  damages  for  the  loss  of  his 
business  for  one  year  only. 

In  estimating  the  damage  to  a  person  negligently  injured  by  a  railway 
company,  the  aeme  in  which  his  capacity  to  earn  money  has  been  affected^ 
the  expenses  of  hu  Ulness,  and  his  physical  pain,  suffering^,  fright,  and  shock, 
may  be  concddered  as  elements  of  aamage,  although  the  jury  in  assessing  the 
damages  must  not  act  capriciously,  arbitrarily,  or  oppresdvely. 

Ebbob  to  Kent. 

Senry  B.  FaUoM  for  plaintiff. 

T.  J.  O^Brien  for  appellant. 

Shbbwood,  J. — The  plaintiff  broaght  suit  in  the  Kent  circtdt 
court  to  recover  for  injuries  sustainra'  July  31,  1883,  by^  the  cap* 
sizdn^  of  a  wagon  owned  and  driven  by  one  Weightman,  with  whom 
the  plaintiff  was  at  the  time  riding.  The  injury  occurred  in  the 
township  of  Wyoming,  about  a  mile  south  of  the  city  of  Grand 
Rapids,  on  the  Grandville  road,  at  the  crossing  of  the  faoi& 

track  of  the  Lake  Shore  &  Michigan  Southern  B.  R,  which  waa 
then  used  by  the  defendant.  The  defendant's  bridge  over  Grand 
river  in  the  city  having  recently  been  carried  away  by  high  water, 
it  was  compell^  to  cross  the  river  about  three  miles  below  the  city, 
upon  the  bridge  of  the  Lake  Shore  &  Michigan  Southern  R.  R.  Co. 
Running  westerly  and  southerly  from  the  city,down  the  river,  and 
near  the  west  bank,  is  a  turnpike  used  by  the  Grandville  Plank- 
road  Co.,  and  upon  which  it  collects  toll.  Near  the  Lake  Shore 
bridge  the  railway  crosses  this  toll-road,  but  not  at  right  angles^ 
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the  railroad  mnning  south  12  deg.  west,  and  the  toll-road  rnnDin? 
east  and  aboat  the  same  nnmber  of  degrees  north.  The  toU-road 
has  a  prepared  surface  24  feet  wide,  and  on  each  side  of  this  it  de- 
clines to  the  gutters. 

At  the  time  of  the  injury  the  defendant  had  a  train  of  cars 
drawn  across  this  tolI«road,  the  engine  facing  the  south.  They  had 
run  down  to  this  point  for  some  purpose  of  their  own  to  aid  them 
in  getting  into  the  city.  While  this  train  stood  across  the  high- 
way, Mr.  Weightman,  with  whom  plaintiff  was  riding,  drove  np 
from  the  west  to  within  about  thirty  feet  of  the  cars,  and  waited 
about  ten  minutes  for  them  to  back  off  the  highway.  At  the  end 
of  this  time  the  engine  backed  the  train  far  enough  so  that  the 
engine  cleared  the  highway ;  the  cow-catcher  being  just  over  the 
cattle-guard  on  the  north  side  of  the  highway,  and  being  turned  a 
little  sideways  to  the  highway  by  reason  of  the  acute  angle  formed 
by  the  rails  and  the  highway.  From  this  cattle-guard  to  where 
Weightman  crossed  the  rails  was  thirty-three  feet. 

The  plaintiff  claims,  before  Weightman  started  to  drive  acro^ 
the  engine  was  blowing  off  steam  from  the  safety-valve,  but  his 
team  had  become  accustomed  to  this  from  being  used  by  Weight- 
man  in  delivering  freights  at  the  depots  in  the  city,  and  were  per- 
fectly quiet,  paying  no  attention  to  this;  tliat  after  the  engine 
stopped,  Mr.  Weightman  thought  they  had  backed  to  give  him  an 
opportunity  to  cross,  and  started  forward ;  that  his  team  was  per- 
fectly quiet,  and  showed  no  signs  of  fear,  until  they  had  stepped 
over  the  rails  and  his  wagon  stood  on  the  rails ;  that  at  this  mo- 
ment the  cylinder-cocks  were  opened,  and  the  steam  rushed  oat 
with  a  sharp  hissing  sound,  and  a  cloud  of  vapor  blown  towards 
the  horses  at  the  same  time,  which  caused  them  to  spring  to  one 
side  and  forward,  overturning  the  wagon  in  which  plaintiff  was 
riding;  that'soon  thereafter  the  plaintiff  was  found  at  this  moment 
standing  on  his  knees,  but  pitched  forward  with  his  face  in  the 
dirt ;  that  he  had  his  right  shoulder  badly  hurt,  his  right  arm 
broken,  a  severe  cut  under  the  right  arm  in  his  side,  and  a  bad 
gash  in  his  head,  nearly  on  the  top,  and  many  other  minor  braises, 
but  not  serious ;  that  tne  break  in  the  arm  healed  properly ;  t})e 
hurt  at  the  shoulder  proves  to  be  a  severe  and  permanent  injuiy, 
causing  atrophy  of  the  right  arm,  inability  to  raise  it,  and  leaving 
it  almost  entirelv  without  strength  in  any  position  ;  that  the  hurt 
of  the  head  produces  dizziness,  so  that  he  is  in  danger  of  falling 
when  the  fits  come  on,  and  has  to  seize  something  to  hold  him  up, 
and  renders  him  sleepy  and  helpless  while  it  h^ts ;  that  he  lost 
about  thirty  pounds  of  fiesh,  which  he  has  not  regained ;  that  the 
shock  has  rendered  him  morbidly  timid  about  handling  horses  and 
riding  after  them ;  that  he  is  a  Hollander,  and  was  62  years  old  at 
the  time  of  the  accident. 

The  defendant  claims  that  when  the  team  was  first  seen  by  the 
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engineer,  the  engine  was  moving  slowly  towards  the  north,  and  the 
accident  had  occnrred ;  the  engineer,  being  on  the  opposite  side  of 
the  engine  with  his  attention  directed  to  the  rear  of  the  train,  did 
not  see  the  team  at  all  nntil  after  it  had  broken  loose  from  the 
wagon  and  rnn  np  the  road ;  that  when  the  signal  had  been  given 
to  tiie  engineer,  and  he  started  the  train  back,  Weightman  started 
to  drive  across ;  that  when  he  reached  the  track  the  engine  stood 
nearly  at  the  north  line  of  the  highway,  and  at  this  point  the  horses 
were  frightened  and  sprang  forward  and  to  one  side ;  that  the  road 
was  tnrnpiked  and  the  wagon  was  drawn  into  such  a  position  that  it 
tipped  over,  and  the  men  were  thrown  out,  and  the  horses  broke 
loose  from  the  wagon  and  ran  away ;  that  the  injury  was  one 
which  might  have  been  avoided  with  proper  and  reasonable  care 
on  the  part  of  plaintiff :  and  that  it  was  not  occasioned  by  any  neg- 
ligence on  the  part  of  tne  defendant. 

The  cause  was  tried  by  jury,  and  the  plaintiff  recovered  a  ver- 
dict for  $2500,  and  the  case  comes  here  for  review  on  error,  the 
bill  of  exceptions  containing  substantially  all  the  testimony  in  the 
case. 

Assignments  of  error  numbered  1,  9,  10,  and  11  raise  the  ques- 
tion of  the  snfSciency  of  the  plaintiff's  declaration.  The  first  re- 
lates to  the  introduction  of  evidence.  The  defendant  objected  to 
any  being  given,  on  the  ground  that  the  declaration  does  not  state 
a  cause  (S  action,  and  asked  the  court  to  say  to  the  jury  that  the 
plaintiff  could  not  recover  for  the  same  reason.  If  this  position  of 
defendant's  counsel  is  correct,  he  should  have  demurred  to  the 
amended  declaration ;  but,  aside  from  this,  we  do  not  think  these 
exceptions  well  taken.  Upon  the  facts  stated  in  the  declaration, 
the  aaty  of  the  plaintiff  was  clearly  implied,  and  that  is  sufficient 
without  an  express  averment.  The  engine  and  train  had  been  ob- 
structing the  highway ;  Mr.  Weightman  had  stood  with  his  team 
and  wagon  some  moments,  waiting  for  the  train  to  }>as8;  it  did  so, 
and  apparently  for  the  accommodation  of  Weightman,  who  wished 
to  pass  on  east.  The  engine  stood  first  out  of  the  highway  by  the 
cattle-guard,  and  the  mad  was  clear ;  the  horses  were  gentle  and 
accustomed  to  cars,  and  the  usnal  noises  made  by  them  and  by  en- 
gines. It  was  then  the  plaintiff's  privilege  to  pass  on,  unless  in 
some  way  warned  to  the  contrary  by  the  defendant  or  its  servants. 
No  such  warning  came  until  a  burst  of  steam  from  the  cylinder- 
cocks  was  thrown  from  the  engine  against  the  horses  just  as  they 
bad  crossed  the  defendant's  track,  the  wagon  yet  being  thereon, 
enveloping  the  team  in  vapor,  and  frightening  them  to  cau  a>  <non- 
the  extent  that  they  became  unmanageable.  The  en-  ™^- 
gine  stood  heading  towards  the  crossing,  the  cow-catcher  being  just 
over  the  cattle-guard.  It  was  certainly  not  negligence  in  the  plain- 
tiff in  attempting  to  cross  the  track  under  such  circumstance,  and 
it  was  for  the  jury  to  say  whether,  under  all  the  circumstances,  it 
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was  negligence  for  the  oompany^s  agents  not  to  have  diBOovered  the 
plaintiff's  team  before,  and  to  allow  the  steam  to  escape  in  the 
manner  it  did  just  at  the  time  the  plaintiff  was  making  the  cioes> 
ing.  We  have  discovered  nothing  in  the  record  showing  any 
necessity  for  opening  the  cylinder-cocks  just  at  that  time.  We 
find  no  error  under  either  of  the  assignments  referred  to. 

Assignments  nnmbered  2,  3,  4,  6,  7,  and  8  relate  to  qne8ti<ms  of 
onmoir  is  to  evidence.  We  see  no  reason  whv  it  was  not  competent 
■ra?o^TSi*E  for  Mr.  Weightman  to  give  his  opinion  as  to  what 


frightened  the  team.  He  was  driving  them  at  the  time, 
and  his  attention  was  directed  to  the  sarronndings,  and  his  obser- 
vation must  have  enabled  him  to  form  some  jnd^ent.  We  find 
nothing  improper  in  the  rulings  of  the  court  under  either  of  these 
numbers. 

The  thirteenth,  fourteenth,  eighteenth,  and  twenty-eighth  an^- 
ments  all  relate  to  the  contributory  negligence  of  the  plaintiff.  The 
court  gave  all  that  was  proper  to  be  given  in  the  requests  4o  which 
thev  refer  in  his  general  charge. 

The  attention  of  this  court  is  challenged  to  the  negligence  claimed 
on  the  part  of  the  defendant  in  the  requests  of  the  defendant  un- 
der the  twelfth,  sixteenth,  seventeenth,  nineteenth,  and  twentieth 
assignments  of  error,  and  to  those  portions  of  the  charge  as  given 
by  the  court  numbered  23,  24,  25,  26,  and  27  in  the  assignments 
of  error.  We  have  examined  the  requests  referred  to,  and  think 
they  were  all  properly  rejected.  The  most  of  these  requests  ask 
the  court  to  pass  upon  the  facts,  which  are  not  conceded,  and  there- 
fore strictly  within  the  province  of  the  jury.  The  charge  given  by 
the  court,  and  excepted  to,  is  as  follows : 

^'  Naturally  the  nrst  question  which  you  will  consider  will  be, 
was  the  engineer  negligent  in  the  manner  alleged  ?     And  in  de* 

tremining  tliis  question  you  are  at  liberty  to  and  should 
mouoBiai^  ^  take  into  consideration  the  situation  of  the  train,  and 

the  rights  and  duties  of  the  engineer  in  its  conduct 
A  railroad  company  has  the  right  of  way  over  tho  track,  and  in  run- 
ning its  trains  over  its  road  has  necessarily  the  right  to  make  all 
reasonable  and  usual  noise  incident  thereto,  whether  caused  by  the 
escape  of  steam,  rattling  of  cars,  or  from  other  causes.  The  de- 
fendant had  the  right  to  use  the  engine  in  any  usual,  ordinary  way, 
and  open  the  steam-valves  when  necessary  to  the  proper  manage- 
ment of  the  train  ;  and  whether  the  opening  of  these  valves  was 
necessary,  and  whether  it  was  usual  and  common  to  do  so  under 
like  circumstances,  is  a  question  of  fact  for  you  to  determine ;  or 
whether,  on  the  other  hand,  the  engineer  was  negligent  in  what  he 
did,  is  a  question  of  fact  for  you  to  determine.  If,  as  a  matter  of 
fact,  the  valves  were  not  open,  the  plaintiff  cannot  recover  in  this 
action  at  all ;  for,  in  that  case,  there  is  no  evidence  of  any  negli- 
gence on  the  part  of  the  engineer.     The  two  claims  are  conflicting 
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npon  the  evidence  upon  some  points.  There  is  evidence  on  the 
part  of  the  plaintiff  which  tends  to  show,  as  is  claimed,  at  least  by 
inference,  that  the  yalves  were  open  and  steam  emitted  from  the 
engine  after  the  engine  had  come  to  a  standstill  and  had  backed  o£E 
the  highway,  leaving  room  for  the  plainti£E  to  pass  with  his  team, 
or  Mr.  Weightman  to  pass.  On  the  other  hand,  it  is  claimed  on 
the  part  of  tlie  defendant  that  these  steam-valves  were  not  at  any 
time  opened  after  the  train  came  to  a  halt.  I  instruct  you,  as  a 
matter  of  law,  that  if  the  steam-valves  were  not  opened  by  the  en- 
gineer, there  is  no  evidence  of  any  negligence  on  his  part  which 
woald  justify  a  recovery  in  this  action. 

^^  If,  on  the  other  hand,  you  find  that  the  steam-valves  were  open 
so  as  to  emit  steam  in  the  manner  claimed,  it  then  becomes  a  ques- 
tion of  fact  for  you  to  determine  whether,  under  all  the  circum- 
stances of  this  case,  in  view  of  all  the  surroundings,  the  location 
and  situation  of  the  train,  and  the  duty  which  the  engineer  owed  in 
the  conduAt  of  the  train  to  look  out  in  the  direction  in  which  the 
train  was  then  going, — to  wit,  to  the  rear  of  the  train, — as  well  as 
to  use  reasonable  caution  with  reference  to  this  highway;  as  to 
whether  or  not,  as  a  matter  of  fact,  the  engineer  was  in  the  exer- 
cise of  due  and  proper  caution ;  and  if  he  was,  the  plaintiff  cannot 
recover.  If  he  was  not,  the  other  questions  will  tiien  be  opened 
for  your  consideration.  In  other  words,  whether,  in  opening  the 
valves,  under  the  circumstances  of  this  case,  if  you  find  the  valves 
to  have  been  open,  the  engineer  exercised  such  care  as  a  person  of 
ordinary  prudence  would  exercise  under  like  cercumstances ;  if  he 
did,  he  was  not  guilty  of  negligence ;  if  he  did  not,  he  would  be 
guilty  of  negligence. 

"  From  what  I  have  said  to  you,  you  will  understand  that  if  both 
parties,  the  driver  of  this  vehicle,  Mr.  Weightman,  and  the  en- 
gineer, were  alike  in  the  exercise  of  ordinary  care,  and  there  was 
no  negligence  on  the  part  of  either,  then  this  injury  would  be  what 
is  termed  a  mere  accident,  and  there  could  be  no  recovery,  and  no 
liability  on  the  part  of  either.  If  you  find  that  there  was  negli- 
^nce  on  the  part  of  the  engineer  in  the  conduct  of  this  train,  and 
m  the  manner  alleged,  it  then  becomes  your  duty  to  inquire 
whether  the  plaintiff  or  the  driver  of  the  wagon,  who  stands  in  the 
same  position  as  the  plaintiff,  contributed  to  that  negligence.  For 
the  rule  of  the  law  is  that  no  partv  can  recover  in  a  court  of  law 
for  the  negligence  of  another  if  his  own  negligence — or  if,  as  in 
this  action,  the  negligence  of  the  person  with  whom  he  is  travelling 
in  the  vehicle,  the  driver  of  the  vehicle  in  which  he  is  travelling — 
contributes  to  the  injury.  And  so  I  charge  you  as  rejjuested,  any 
negligence  of  the  driver  is  chargeable  to  the  plaintiff  in  this  case ; 
and  if  Uiere  was  negligence  on  the  part  of  tne  driver  which  con- 
tributed  to  this  injury,  the  plaintiff  cannot  recover." 

We  think  this  diarge  of  Judge  Montgomery  was  correct,  and 
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the  exceptions  relied  upon  by  the  defendant's  connsel  cannot  be 
sustained.  It  was  very  fair,  and  stated  the  law  applicable  to  the 
facts  presented  by  the  testimony  very  clearly. 

The  defendant's  eiglith  request,  and  its  twenty-ninth,  thirtieth 
thirty-first,  and  thirtv-second  assignments  of  error,  relate  to  the  sub- 
ject of  damages  and  the  court's  rulings  thereon.  Id  the  request 
^^  made  the  court  is  asked  to  charge  that  plaintifi  is  limited 

DAMAon"  FOB  iu  his  declai*ation  to  recovery  for  loss  of  business  to  the 
kS  to  oai  period  of  one  year.  We  do  not  think,  however,  such 
construction  is  the  proper  one  to  place  upon  the  declara- 
tion. The  plaintiff  alleges  that  he  was  permanently  disordered,  and 
avers  what  had  been  the  effect  of  the  iniury  upon  him  in  the  past  and 
what  was  then  apparent  to  him.  We  tuink  the  construction  claimed 
by  defendant's  connsel  too  narrow,  and  no  error  was  committed 
in  refusing  the  request.  In  the  charge  given,  and  to  which  the 
other  exceptions  relate,  the  court  said  to  tlie  jury:  The  plaintifi^  if 
entitled  to  a  verdict,  would  have  the  right  to  recover  '*  for  his  loas 
of  time  and  his  impaired  capacitv  to  earn  money.  You  have  the 
right  to  consider,  in  determining  the  amount  of  this,  what  the  plain- 
tiff would  probably  have  been  able  to  earn  during  the  period  of 
the  interruption  had  he  not  been  injured ;  and  if,  by  reason  of  the 
injury,  he  is  prevented  from  earning  any  money  whatever,  of 
course  that  would  constitute  the  measure  of  damages  upon  that 
branch.  If,  by  reason  of  the  injuries,  however,  his  ability  to  earn 
money  has  simply  been  impaired,  so  that  he  can  earn  some  sum  of 
ELnanm  of  uioucy,  but  Icss  than  the  amount  which  he  otherwise 
DAMAOB.  could  have  earned,  that  would  constitute  the  measure  of 

damages  upon  that  point.  So  the  expense  attending  upon  an;  ill- 
ness resulting  from  the  injuries — the  expense  of  procunng  a  phy- 
sician, for  instance — would  be  an  element  to  be  considered.  So  the 
phvsical  pain  and  suffering,  and  the  fright  and  shock  to  the  plain- 
tin,  he  would  be  entitled  to  have  considered  in  estimating  what 
damages  should  be  awarded  to  him.  As  to  these  elements  of  dam- 
age,— to  wit,  physical  pain  and  suffering,  and  the  fright  and  shock 
to  the  plaintiii, — as  in  the  very  nature  of  things  these  are  dements 
of  damages  which  are  not  susceptible  of  any  exact  computation^ 
it  is  for  the  jury  to  determine  the  amount  as  their  best,  candid,  and 
careful  judgment  shall  dictate.  Upon  neither  side,  however, 
should  the  jurv  go  to  extremes,  or  assume  to  act  ai'bitrarily,  because 
it  is  not  an  arbitrary  power  which  the  law  places  in  your  hands. 
It  is  a  power  of  necessity  resting  somewhere,  and  the  law  wieelv 
gives  that  power  to  a  jur^  to  act  upon  their  deliberate,  conscien- 
tious judgment  in  determining  what  would  be  a  fair  compenfiation 
for  the  injury  sustained ;  and  if  vou  reach  this  amount,  you  have 
reached  a  result  the  law  contemplates,  to  wit,  compensation  pure)/ 
for  the  injury  suffered.     You  have  no  right  to  go  beyond  that  and 
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award  anything,  by  way  of  example,  for  any  supposed  breach  of  duty 
on  the  part  of  the  defendant." 

The  exceptions  cover  nearljr  all  the  paragraph  above  quoted.  We 
do  not  think  they  can  be  sustained,  it  seems  to  us  that  the  items 
stated  and  pointed  out  to  the  jury  enter  into  the  character  and  ex- 
tent of  the  actual  injury  complained  of,  and  for  which  the  plaintiff 
is  entitled  to  recover,  if  at  all.  Segar  v.  Barkhamsted,  22  Conn. 
298 ;  Sedg.  Dam.  648,  note  2 ;  Shear.  &  B.  Neg.  606 ;  Thomp. 
Neg.  1258 ;  3  Suth.  Dam.  712,  and  cases  cited ;  Bansom  v.  New 
York  &  E.  B.  B.  Co.,  15  K  Y.  416. 

We  have  passed  in  review  all  the  points  made  in  the  case  by 
counsel  for  defendant,  and  have  carefully  examined  the  record  and 
briefs  on  both  sides.  We  fail  to  discover  any  error  in  the  record, 
and  the  judgment  must  be  affirmed. 

CooLKT,  C.  J.,  and  Champlin,  J.,  concurred. 

Cahpbbll,  J. — I  think  there  was  no  case  for  the  jury. 

Frightening  Horse  by  Escaping  Steam— Proximate  Causei^See  Loui^ 
▼iUe,  etc.,  R.  R.  Co. «.  Schmidt,  8  Adl  &  £ng.  R.  R.  Cas.  248. 
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V. 

Humes. 

(115  U.  8.  BepU.  512.) 

• 

A  statute  of  a  State  requiring  every  railroad  corporation  in  the  State  to 
erect  and  maintain  fences  and  cattle-guards  on  the  sides  of  its  road,  and,  if 
it  does  not,  making  it  liable  in  double  the  amount  of  damages  occasioned 
thereby  and  done  by  its  agents,  cars,  or  engines,  to  cattle  or  other  animals 
on  its  road,  does  not  deprive  a  railroad  corporation,  against  which  such 
doable  damages  are  recovered,  of  its  property  without  due  process  of  law, 
or  deny  it  the  e<mal  protection  of  the  laws,  in  violation  of  the  Fourteenth 
Article  of  Amendment  of  the  Constitution  of  the  United  States. 

Hie  legislature  of  a  State  may  fix  the  amount  of  damages  beyond  compen- 
sation to  be  awarded  to  a  party  injured  by  the  gross  neglieence  of  a  railroad 
company  to  provide  suitable  fences  and  guards  of  its  road,  or  prescribe  the 
limit  within  which  the  jury,  in  assessing  such  damages,  may  exercise  their 
discretion.  The  additional  damages  are  by  way  of  punishment  to  the  com- 
pany for  its  negligence;  and  it  is  not  a  vaUd  objection  that  the  sufferer  in- 
steaia  of  the  State  receives  them. 

The  mode  in  which  fines  and  penalties  shall  be  enforced,  whether  at  the 
suit  of  a  private  party,  or  at  the  suit  of  the  public,  and  what  disposition 
shall  be  made  of  the  amounts  collected,  are  matters  of  legislative  discretion. 

This  case  came  from  the  Supreme  Oourt  of  Missouri.  It  was 
an  action  against  the  Missouri  !racific  B.  S.  Oo.,  a  corporation  ere- 
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ated  under  the  laws  of  that  State,  to  recover  in  double  its  value 
damages  for  killing  a  mule,  the  property  of  the  plaintiff  below,  of 
the  value  of  $135.  It  was  brought  in  the  Circuit  Court  of  St 
Louis  under  a  statute  of  the  State  which  provided  that  "  every 
railroad  corporation  formed  or  to  be  formed  in  this  State,  and 
every  corporation  formed  or  to  be  formed  under  this  chapter,  or 
any  railroad  corporation  running  or  operating  any  railroad  in  this 
State,  shall  erect  and  maintain  lawful  fences  on  the  sides  of  the 
road  where  the  same  passes  through,  alone,  or  adjoining  inclosed 
or  cultivated  fields  or  uninclosed  lands,  with  openings  and  gates 
therein  to  be  hung,  and  have  latches  or  hooks,  so  that  they  may  be 
easUy  opened  and  shut  at  all  necessary  farm  crossings  of  the  rosd, 
for  tne  use  of  the  proprietors  or  owners  of  the  lands  adjoining 
such  railroad,  and  also  to  construct  and  maintain  cattle-guards, 
where  fences  are  required,  sufficient  to  prevent  horses,  cattle,  mules, 
and  all  other  animals  from  getting  on  the  railroad ;  and  until  fences, 
openings,  gates,  and  farm  crossings,  and  cattle-guards  as  aforesaid, 
shall  be  made  and  maintained,  such  corporation  shall  be  liable  in 
double  the  amount  of  all  damages  which  shall  be  done  by  its 
agents,  engines,  or  cars  to  horses,  cattle,  mules,  or  other  animals  on 
said  road,  or  by  reason  of  any  horses,  cattle,  mules,  or  other  ani- 
mals escaping  from  or  coming  upon  said  lands,  fields,  or  inclosures, 
occasioned  in  either  case  by  the  failure  to  construct  or  maintain 
such  fences  or  cattle-guards.  After  such  fences,  gates,  farm  cross- 
ings, and  cattle-guards  shall  be  duly  made  and  maintained,  said 
corporation  shall  not  be  liable  for  any  such  damages,  unless  negB- 
gently  or  wilfully  done."     Session  Laws  of  1875,  p.  131. 

The  petition  averred  the  incorporation  of  the  defendant  below, 
the  plaintiff  in  error  here ;  its  ownership  of  a  railroad  running:  into 
and  throujrfi  the  city  of  St.  Louis:  the  ownership  of  the  mule  by 
the  plaintiff  below  on  the  1st  of  August,  1877,  and  its  value ;  the 
failure  of  the  company  to  construct  and  maintain  the  fences,  gates, 
and  cattle-guards  required  by  the  above  statute,  at  the  point  on 
the  line  of  the  road  m  the  city  where  it  passed  through,  aDong  and 
adjoining  cultivated  fields ;  and  that  the  mule  was  on  that  day  run 
over  ana  killed  bv  the  agents,  engines,  and  cars  of  ihe  company  on 
the  road ;  that  tne  killing  was  occasioned  by  the  failure  of  the 
company  to  construct  and  maintain  such  fences,  cattle-guards,  and 

fates,  and  that  the  plaintiff  was  damaged  thereby  in  Sie  sum  of 
135.  He  therefore  prayed  ludgment  for  $270  and  costs. 
The  defendant  answered  tne  petition,  denying  generally  all  its 
material  allegations ;  and  averring,  as  a  further  de&nce,  that  such 
injuries  or  damages  as  were  sustained  by  the  plaintiff  were  caused 
by  his  own  careless,  negligent,  and  unlawful  acts  directly  contrib- 
uting thereto. 

The  plaintiff,  in  reply,  traversed  the  averments  of  this  second 
defence. 


FENOB  LAW  IN  MISSOURI— CONSTITUTIONALITY.       659 

The  action  was  tried  by  the  court  without  a  jury  by  stipulation 
of  the  parties.  The  allegations  of  the  petition  were  established^ 
and  the  court  found  the  issues  in  favor  of  the  plaintiff,  and  assessed 
his  damages  at  $135.  Thereupon,  on  his  motion,  the  damages 
were  doubled,  and  judgment  was  rendered  in  his  favor  for  $270 
and  costs. 

On  the  trial,  objections  were  taken  by  the  defendant  to  the  ad- 
mission of  evidence  on  the  part  of  the  plaintiff,  and,  also,  in  van- 
ons  stages  of  its  progress,  to  the  prosecution  of  the  action,  and  to 
the  entry  of  judgment  against  the  company,  on  the  ground  that 
the  statute  upon  which  the  action  is  brought  is  in  violation  of  and 
in  conflict  with : 

Ist.  Section  1,  article  14,  of  the  Constitution  of  the  United 
States^  in  that  it  was  denriving  the  defendant  of  its  property,  so 
far  as  it  exceeded  the  value  of  the  stock  killed  or  injured,  without 
due  process  of  law,  and  in  that  it  denied  to  the  defendant  the  equal 
protection  of  the  laws. 

2d.  Section  20,  article  2,  of  the  Oonstitntion  of  the  State  of 
Missouri,  in  that  it  was  taking  the  private  property  of  the  defend- 
ant a^nst  its  consent  for  the  private  use  and  benefit  of  the 
plaintiff,  so  far  as  the  amount  claimed  by  plaintiff  exceeded  the 
value  of  the  stock  killed  or  injured,  and  was  so  far  taking  and  ap- 
propriating, without  due  process  of  law,  the  property  of  the  de- 
fendant to  the  use  of  the  plaintiff,  which  use  was  private  within 
Ihe  meaning  of  said  provision. 

3d.  Section  30,  article  2,  of  the  Constitution  of  the  State  of 
Missouri,  in  that,  so  far  as  plaintiff  sought  to  recover  in  excess  of 
the  value  of  the  stock  killed  or  injured,  it  was  depriving  the  de- 
fendant of  its  property  without  due  process  of  law,  and  against 
the  law  of  the  land 

4th.  Section  53,  article  4,  of  the  Constitution  of  the  State  of 
Missouri,  in  that  it  was  granting  to  a  class  of  persons,  of  which 
plaintiff  was  one,  a  special  and  exclusive  rignt^  privilege,  and 
immunity. 

5th.  Section  7,  article  11,  of  the  Oonstitntion  of  the  State  of 
Missouri,  in  that  it  was  giving  the  clear  proceeds  of  the  penalty — 
to  wit,  the  amount  over  and  above  the  value  of  the  stock  killed  or 
injured — ^to  the  plaintiff,  and  not  to  the  school  fund,  as  provided 
by  said  section,  and  that  the  legislature  had  provided  no  remedy, 
or  party  plaintiff,  for  the  recovery  of  such  penalty  for  said  school 
fund. 

But  the  court  overruled  the  objections  in  each  instance,  as  thev 
were  made,  and  the  defendant  below  excepted  to  the  rulings.  A 
motion  for  a  new  trial,  and  also  in  arrest  of  judgment,  was  made 
on  similar  grounds,  and  was  disposed  of  in  tne  same  way  against 
the  exception  of  the  defendant. 

The  case  being  taken  to  the  Court  of  Appeals  of  St.  Louis,  the 
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judgment  was  there  aflSrmed  jpro forma  without  prejudice  to  either 
party  in  the  appellate  court,  both  parties  waiyinir  any  error  in 
inch  affimanceT^he  caae  w^  then  ^ed  to  the  Supiime  Court 
of  the  State,  where  the  judgment  of  the  lower  court  was  affirmed 
after  fuU  consideration  and  argument ;  and  thereupon  this  writ  of 
error  was  brought. 

A.  B.  Browne  (J..  T.  Britton  and  Thomas  J.  Partis  were  with 
him  on  the  brief)  for  plaintiff  in  error. 

Georae  P.  Jackson  appeared  for  the  defendant  in  enx>r,  and 
T.  K.  Skinner  filed  a  bnef  for  same. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court  After 
stating  the  facts  in  the  langua^  reported  above,  he  continued: 

The  ruling  below  on  the  objections  to  the  validity  of  the  statute 
of  Missouri,  so  far  as  the^  are  founded  on  its  asserted  conflict  with 
QuBSTiom  ow  the  constitution  of  that  State,  is  not  open  to  review 
Tw  "o?'^SSS  here.  As  the  case  comes  from  a  State  court,  our  jnrifi- 
TMcouBi.  diction  is  limited  to  the  objection  that  the  statute 
violates  the  first  section  of  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States,  in  that  it  deprives  the  defendant 
of  property  without  due  process  of  law,  so  far  as  it  allows  areooTerj 
of  damages  for  stock  killed  or  injured  in  excess  of  its  value,  and 
also  in  that  it  denies  to  the  defendant  the  equal  protection  of  the 
laws. 

That  section,  in  declaring  that  no  State  shall  ^^  deprive  any  per- 
son of  life,  liberty,  or  property  without  due  process  of  law,"  oiffen 
from  similar  clauses  in  the  constitution  of  eveiy  State,  only  in  that 
they  apply  merely  to  the  State  authorities.  The  same  meaning, 
however,  must  be  given  to  the  words  "due  process  of  law,"  found 
in  all  of  them. 

It  would  be  diflScult,  and  perhaps  impossible,  to  give  to  those 
words  a  definition  at  once  accurate  and  broad  enough  to  cover 
every  case.  This  difficulty,  and  perhaps  impossibility,  was  re- 
ferred to  by  Mr.  Justice  Miller,  in  Davidson  v.  New  Orleans,  % 
U.  S.  97,  where  the  opinion  was  expressed  that  it  is  wiser  to 
ascertain  their  intent  and  application  by  the  "gradual  prooesB  of 
judicial  inclusion  and  exclusion,  as  the  cases  presented  for  decision 
shall  require,  with  the  reasoning  on  which  such  decisions  maj  be 
founded?'     P.  104. 

In  England  the  requirement  of  due  process  of  law,  in  cases 
where  life,  liberty,  and  property  were  affected,  was  originally 
MiANiKo      OF  designed  to  secure  the  subject  airainst  the  arbitranr 

DUB      PROCB88  •  r 

OF  LAW."  action  of  the  crown,  and  to  place  him  under  the  pro- 

tection of  the  law.  The  words  were  held  to  be  the  equivalent  of 
"  law  of  the  land."  And  a  similar  purpose  must  be  ascribed  to 
them  when  applied  to  a  legislative  body  in  this  country ;  that  is. 
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that  they  are  intended,  in  addition  to  other  guaranties  of  private 
rights,  to  give  increased  security  against  the  arbitrary  deprivation 
of  life  or  liberty,  and  the  arbitrary  spoliation  of  property.  But^ 
from  the  nnmber  of  instances  in  which  these  words  are  invoked  to 
set  aside  the  legislation  of  the  States,  there  is  abundant  evidence, 
as  observed  by  Mr.  Justice  Miller  in  the  case  referred  to,  '^  that 
there  exists  some  strange  misconception  of  the  scope  of  this  provi- 
sioD,  as  found  in  the  Fourteenth  Amendment'^  It  seems,  as  he 
states,  to  be  looked  upon  ^^  as  a  means  of  bringing  to  the  test  of  the 
decision  of  this  court  the  abstract  opinions  of  every  unsuccessful 
litigant  in  a  State  court,  of  the  justice  of  the  decision  against  him, 
and  of  the  merits  of  the  legislation  on  whicli  such  a  decision  ihay 
be  founded."  This  language  was  used  in  1877,  and  now,  after  the 
lapse  of  eight  years,  it  may  be  repeated  with  an  expression  of  in- 
creased surprise  at  the  continued  misconception  of  the  purpose  of 
the  provision. 

It  the  laws  enacted  by  a  State  be  within  the  legitimate  sphere 
of  legislative  power,  and  their  enforcement  be  attended  witn  the 
observance  of  those  general  rules  which  our  svstem  of  ^^^^^  ^^ 
jurisprudence  prescribes  for  the  security  of  private  ^SaSSSSmtKn 
rights,  th^  harshness,  injustice,  and  oppressive  charac- 
ter of  such  laws  will  not  invalidate  them  as  affecting 
life,  liberty,  or  property  without  due  process  of  law.  Within  the 
present  century,  the  punishment  of  death  or  long  imprisonment 
was  inflicted  in  England  for  many  offences  which  are  not  now 
visited  with  any  severer  penalty  than  a  fine  or  a  short  confinement, 
yet  no  one  has  ever  pretended  that  life  or  liberty  was  taken  thereby 
without  due  process  of  law.  And  it  often  happens  that  heavy  and 
oppressive  burdens  are  imposed  by  statute  upon  residents  of  cities 
and  counties,  not  merely  to  meet  the  necessarv  expenses  of  govern- 
ment, but  for  building|8  and  improvements  of  doubtful  advantage, 
which  sometimes,  as  in  changing  the  grade  of  streets,  seriou^v 
depreciate  the  value  of  property.  Ye^if  no  rule  of  justice  is 
violated  in  the  provisions  for  the  enforcement  of  such  a  statute,  its 
operation,  in  lessening  the  value  of  the  {)roperty  affected,  does  not 
bring  it  under  the  objection  of  depriving  a  person  of  property 
without  due  process  of  law.  It  is  hardly  necessary  to  say  that  the 
hardship,  impolicy,  or  injustice  of  State  laws  is  not  necessarily  an 
objection  to  their  constitutional  validity ;  and  that  the  remedy  for 
evils  of  that  character  is  to  be  sought  from  State  legislatures.  Our 
jurisdiction  cannot  be  invoked  unless  some  right  daimed  under  the 
constitution,  laws,  or  treaties  of  the  UnitM  States  is  invaded. 
This  court  is  not  a  harbor  where  refuge  can  be  found  from  every 
act  of  ill-advised  and  oppressive  State  legislation. 

It  is  the  duty  of  every  State  to  provide,  in  the  administration  of 
justice,  for  the  redress  of  private  wrongs ;  yet  the  damages  which 
A.  &  E.  R  Gas.— 
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should  be  awarded  to  the  injured  party  are  not  always  readily 

damao  Air  <^fi^i*^ii^^bl®*  Thepr  are  in  many  cases  a  matter  of  con- 
u>w»p_irT  WAT  jectural  estimate,  m  relation  to  which  there  may  be 
^  great  differences  of  opinion.    The  general  rule  an- 

doubtedly  is  that  they  should  be  precisely  commensurate  with  the 
injury,  xet  in  England  and  in  this  country  they  have  been  allowed 
in  excess  of  compensation,  whenever  malice,  ^ross  neglect,  or  op- 
pression has  caused  or  accompanied  the  commission  of  the  injury 
cooiplained  of.  ^'  The  law,'*  says  Sedg^wick  in  his  excellent  treatise 
on  Damages,  ^^  permits  the  jury  to  give  what  it  terms  punitory, 
vindictive,  or  exemplary  damages ;  in  other  words,  blends  together 
the  interests  of  society  and  of  the  aggrieved  individual,  and  gives 
damages,  not  only  to  recompense  the  sufEerer,  but  to  punish  the 
offender."  The  discretion  of  the  jury  in  such  cases  is  not  con- 
trolled b^  any  very  definite  rules;  ^et  the  wisdom  of  allowing 
such  additional  damages  to  be  given  is  attested  by  the  long  con' 
tinuance  of  the  practice.  ^^  We  are  aware,"  said  Mr.  Justice  Oner, 
in  Day  v.  Wood  worth,  13  How.  362,  speaking  for  this  court,  ^  that 
the  propriety  of  this  doctrine  has  been  questioned  by  some  writers; 
but  if  repeated  judicial  decisions  for  more  than  a  century  are  to  be 
received  as  the  best  exposition  of  what  the  law  is,  the  question  will 
not  admit  of  argument.  By  the  common  as  well  as  by  statute 
law,  men  are  often  punished  for  agj^ravated  misconduct  or  lawless 
acts  by  means  of  a  civil  action,  and  the  damages,  inflicted  by  way 
of  penalty  or  punishment,  given  to  the  party  injured."  P.  37L 
See  also  Milwaukee  &  St.  Paul  R  R  Co.  t;.  Arms,  91  TJ.  S.  489. 

For  injuries  resulting  from  a  neglect  of  duties,  in  the  discharge 
of  which  the  public  is  interested,  juries  are  also  permitted  to  assess 
exemplary  damages.  These  may  perhaps  be  considered  ss  falling 
under  the  head  of  cases  of  gross  negligence,  for  any  neglect  of 
duties  imposed  for  the  protection  of  ufe  or  property  is  (mlpaUe, 
and  deserves  punishment. 

The  law  of  Missouri,  in  requiring  railroad  corporations  to  erect 
fences  where  their  roads  pass  through,  alon^,  or  adjoining  indosed 
or  cultivated  fields  or  unindosed  lands,  with  openings  or  gates  at 
ooMTjPxnw  farm  crossings,  and  to  construct  and  maintain  cattle- 
RMoinwiTKiir  guards,  where  fences  are  required,  sufiicient  to  keep 
w^nT*"'^  horses,  cattle,  and  other  animals  from  going  on  tlie 
roads,  imposes  a  duty  in  the  performance  of  which  the  public  is 
largely  interested.    Authority  for  exacting  it  is  founa  in  the 

{general  police  power  of  the  State  to  provide  acrainst  accidents  to 
Ife  and  propert]f  in  any  bnsineas  or  employment,  whether  under 
the  charge  of  private  persons  or  of  corporations.  Under  this  power 
the  State,  or  the  municipality  exercising  a  delegated  authority, 
prescribes  the  manner  in  which  buildings  in  cities  shall  be  con- 
structed, and  the  thickness  and  height  of  their  wails ;  excludes  the 
use  of  all  inflammable  materials,  forbids  the  storage  therein  of 
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powder,  nitro-glycerine,  and  other  explosive  enbetancefi,  and  com- 
pela  the  removal  of  decayed  vegetable  and  animal  matter,  which 
would  otherwise  infect  the  air  and  engender  disease.  In  few  in- 
stances conld  the  power  be  more  wisely  or  beneficently  exercised 
than  in  compelling  railroad  corporations  to  inclose  their  roads  with 
fences,  having  gates  at  crossings,  and  *cattle-gnards.  The  speed  and  * 
momentum  of  the  locomotive  render  snch  protection  against  acci- 
dent in  thickly  settled  portions  of  the  country  absolutely  essential. 
The  omission  to  erect  and  maintain  such  fences  and  cattle-guards 
in  the  face  of  the  law  would  justly  be  deemed  gross  negligence, 
and  if,  in  such  cases,  where  injuries  to  property  are  committed, 
something  beyond  compensatorv  damages 'may  be  awarded  to  the 
owner  by  way  of  punishment  tor  the  company's  negli-  JJjj"^  ^^ 
gonoBy  the  legislature  may  fix  the  amount  or  prescribe  wror  tq^the 
the  limit  within  which  the  jury  may  exercise  their  dis-  not  to  raS 
cretion.  The  additional  damages  being  bv  way  of  oonmSnoiujL 
punishment,  it  is  clear  that  the  amount  may  oe  thus  fixed ;  and  it 
18  not  a  valid  objection  that  the  sufferer  instead  of  the  State 
receives  them.  That  is  a  matter  on  which  the  company  has 
nothing  to  say.  And  there  can  be  no  rational  ^und  for  contend- 
ing that  the  statute  deprives  it  of  property  witnout  due  process  of 
law.  The  statute  only  fixes  the  amount  ot  the  penaltv  in  damages 
proportionate  to  the  injury  infiicted.  In  actions  for  the  injury  the 
company  is  afforded  every  facility  for  presenting  its  defence.  The 
power  of  the  State  to  impose  fines  ana  penalties  for  a  violation  of 
its  statutory  requirements  is  coeval  with  government;  and  the 
mode  in  which  they  shall  be  enforced,  whether  at  the  suit  of  a 
private  party,  or  at  the  suit  of  the  public,  and  what  disposition 
shall  be  made  of  the  amounts  collected,  are  merely  matters  of 
Ij^slative  discretion.  The  statutes  of  nearly  every  State  of  the 
Union  provide  for  the  increase  of  damages  where  the  injury  com- 
plained of  results  from  the  neglect  of  duties  imposed  for  the  better 
security  of  life  and  property,  and  make  that  increase  in  many  cases 
double,  in  some  cases  treble,  and  even  (]^uadruple  the  actual 
damages.  And  experience  favors  this  legislation  as  the  most 
efficient  mode  of  preventing,  with  the  least  inconvenience,  the 
commission  of  injuries.  The  decisions  of  the  highest  courts  have 
affirmed  the  vahdity  of  such  legislation.  The  injury  actually 
received  is  often  so  small  that  in  many  cases  no  effort  would  tie 
made  by  the  sufferer  to  obtain  redress,  if  the  private  interest  were 
not  supported  by  the  imposition  of  punitive  damages. 

The  objection  that  the  statute  of  Missouri  violates  the  clause  of 
the  Fourteenth* Amendment,  which  prohibits  a  State  to  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the  laws, 
is  as  untenable  as  that  which  we  have  considered.  The  statute 
makes  no  discrimination  against  any  railroad  company  in  its 
requirements.    Each  company  is  subject  to  the  same  liability,  and 
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from  eaeh  the  Bame  flecoritj,  by  the  erection  of  fences,  gates,  and 
cattle-^ards,  la  exacted,  when  its  road  pasaea  through,  along,  or 
adjoining  indoaed  or  cultivated  fielda  or  unincloeed  lands.  There 
ia  no  evaaion  of  the  rule  of  equality  where  all  companies  are  sub- 
jected to  the  same  duties  and  Babilitiea  under  similar  dnmmstances. 
*bee  on  thia  point,  Barbier  i).  Oonnolly,  113  U.  S.  27,  and  Soon 
ffing  V.  CrowW  118  U.  S.  703. 
Judgment  aflSrmed. 

Miasouri  Pacific  B.  R.  Go.  v.  Teiry.  In  error  to  the  Supreme 
Court  of  the  State  of  Missouri.  This  caee  involves  the  same  ques- 
tions  presented  and  determined  in  Missouri  Pacific  B.  B.  Co.  t. 
Humea.    The  judgment  is,  therefore,  affirmed. 

Constitutionality  of  Fence  Lawsi — The  risht  of  the  l^^latim  to  paai 
statutes  requiring  railroada  to  fence  their  ri^ts  of  way,  18  universaUj  con- 
ceded. Such  statutes  clearly  come  within  the  police  powers  of  the  State. 
Chicago,  etc.»  R  R  Co.  e.  Dumser,  109  HI.  40d ;  a.  c,  19  Am.  &  Bng.  R  R  Cas. 
545 ;  Sui^am  e.  Moore,  8  Barb.  (N.  Y.)  858,  866  ;  Thorpe  «.  BntlaDd, 
etc.,  R  R  Co.,  87  Vt.  140  ;  Kansas  Pacific  R  R  Co.  e.  Mower,  16  Eul 
578  (citinff  decisions  in  Bngland  and  in  eleven  of  the  most  important  States). 

In  Zeigler  e.  South  &  North  Alabama  R  R  Co.,  58  Ala.  594^  it  was  held 
that  a  statute  imposinff  liability  on  railroads  for  all  liTe-stock  killed  hj  their 
engines  or  cars,  regardless  of  whether  the  company  waa  or  was  not  gmi^  of 
any  negligence,  Yiolated  the  proviaions  of  the  State  conatitation  as  to  ''due 

Srooeaa  oi  law.^  The  court  say:  "  We  have  sud  above  that  the  statate  un- 
er  discussion  dispenses  with  all  proof  of  the  most  material  element  of  tiie 
wrong  it  seeks  to  redress.  It  declares  that  tho  railroad  oorporatioD  ahall 
make  reparation  for  an  injury  inflicted  in  the  authorized  proaecation  of  its 
lawful  business,  without  a  semblance  of  fault,  negligence,  or  want  of  aldll  m 
its  emplovees  ;  an  injury  which  no  human  prudence  or  foresight  could  pre- 
vent ;  and  yet  the  statute  will  not  allow  the  railroad  to  exculpate  itaeli^  bj 
proof  of  the  highest  qualifications  and  most  watchful  vigilance.  This  falls 
short  of  due  proceas  of  law.'* 

Penalty  for  Failure  to  fence — Constitutionalltyi — If  thelegialatnremay,  bj 
statute,  compel  railroads  to  fence  their  rifht  of  way,  it  follows  that  it  nay 
also  provide  reasonable  penalties  in  case  ozfailure  on  the  part  of  the  lailzoadi 
to  obey  the  terms  of  the  statute. 

The  fixing  of  the  penalty  for  not  fencing  is  aa  legitimately  within  the 
police  power  as  the  creation,  by  statute,  of  the  duty  to  fence.  As  to  whethar 
a  penalty  is  or  is  not  reasonable  courts  may  differ.  Thua,  in  the  principal 
case,  double*  the  value  of  all  stock  killed  by  reason  of  failure  to  fence  wai 
deemed  a  reasonable  penalty.  But  in  Atchison^  etc.,  R  R  Co.  9,  Baty,  9 
Neb.  87,  it  was  deemea  unreasonable  and  unconstitutionaL 

In  Peoria,  etc.,  R  R.  Co.  e.  Duggan,  20  Am.  &Sng.  R  R  Caa.  489,  itvaa 
held  that  a  reaaonable  attomey'a  fee  allowed  in  addition  to  the  actasl  valoeof 
the  stock  killed  by  reason  of  failure  to  fence  waa  a  reaaonable  penalty.  Be» 
also,  accord,  Kansas  Pacific  R  R  Co.  e.  Mower,  16  Kmu  578;  Atchiacm,  etc, 
R.  R  Co.  e.  Harper,  19  Kan.  529;  Missouri  River,  etc,  R  R  Co.  si  Sldzi^, 
20  Kan.  660. 

In  Indianaix)lis,  etc.,  R  R  Co.  e.  Marshall,  27  Ind.  800,  it  was  held  tiiat  a 
statute  imposing  a  general  liability  for  all  stock  killed  regardless  of  whether 
the  company  were  negligent  or  not,  where  the  company  failed  to  feooe  its 
track,  was  a  reasonable  penalty.  Bee  also  Texas  Cent.  R  R  Co.  e.  Childieai, 
ir^a,  and  confer  Zeigler  e.  South  &  Korth  Alabama  R  R  Co.,  wpra. 
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Statute  relating  to  Fencing. — ^A  statute  which  makes  railroad  companies 
liable  to  the  owner  for  the  value  of  all  stock  killed  or  injured  bj  its  loco- 
motiTes  or  cars,  but  proyides  that  if  the  company  fences  its  tracks,  it  shall  be 
liable  only  where  the  injury  is  the  result  of  its  negligence,  is  not  unconstitu- 
tioaal,  though  under  it  a  railroad  company  cannot  show,  in  defence  to  an 
action  for  killing  stock  at  an  unf enced  portion  of  its  road,  that  it  was  guilty 
of  no  negligence.  It  seems  that  the  statute  would  be  unconstitutional  if  it 
did  not  permit  railroads  to  protect  themselves  against  this  general  liability 
by  fencing. 

Bnrden  of  proving  that  the  road  was  fenced  at  the  time  and  place  the  acci- 
dent occurred  is  on  the  railroad.  Texas  Central  R.  R.  Co.  e.  Childress,*  Ad- 
vance Case,  Texas. 


BUBLmOTON  Ain>  M1B8OTTEI  BlYEB  B.  B.   Co. 

V. 

Shoehakeb. 
{Adnante  due^  Nebnuha.    Ifavember  4,  1885.) 

Under  the  provisions  of  sections  1  and  3  of  chapter  72  of  Compiled  Stat- 
utes of  Nebraska,  where  a  party's  horse  eets  on  the  railroad  track  for  the 
want  of  a  fence  such  as  the  law  requires  tne  company  to  erect  and  maintain 
to  inclose  its  track,  and  while  on  or  near  the  track  is  frightened  by  a  passing 
train,  and  in  its  flight  is  injured  by  falling  through  a  bridge  on  the  line 
of  the  railroad,  ana  no  negligence  or  wilful  misconduct  is  charged  to  the 
agents  of  the  company  in  charge  of  the  train  at  the  time,  and  where  no  in- 
jury ia  done  to  the  horse  by  any  actual  collision  or  contact  with  the  engine 
or  cars  of  the  train,  the  railroad  company  will  not  be  liable  to  the  owner  of 
the  horse  for  such  mjury. 

The  true  meaning  of  sections  1  and  2  of  chapter  72  of  the  Compiled  Stat- 
utes of  Nebraska  is  that  the  injury  to  stock  must  be  caused  by  actual  colli- 
sion— ^that  is,  it  must  be  done  by  the  agents,  engines,  or  cars  of  the  company* 
or  the  locomotives,  eng^es,  or  trains  of  any  other  corporation  permittea  and 
running  over  or  upon  the  said  road,  or  the  wilful  misconduct  of  the 
trainmen  in  the  course  of  their  employment — ^to  make  the  company  liable. 

Consequential  damages  resulting  from  fright  to  animals,  not  caused  by 
actual  collision,  or  any  n^ligence  or  wilful  misconduct  on  the  part  of  the 
servants  of  the  company,  are  not  embraced  in  the  statute. 

Ebbob  from  Otoe  county. 
Marquette  df  Deweeee  for  plaintiff. 
No  appearance  for  defendant. 

Cobb,  0.  J. — This  action  was  brought  in  the  District  Court  of 
Otoe  county  by  Christian  C.  Shoemaker  against  the  Burlington 
^  Miseouri  Biver  B.  B.  Co.  in  Nebraska.  Said  plaintiff  by  his 
petition,  after  allegini^  that  the  defendant  is  a  corporation,  etc., 
states  as  his  cause  of  action  '^  that  on  the  evening  of  faotc. 

the  fourth  day  of  June,  or  the  morning  of  the  fifth  day  of  June, 
1883,  said  defendant  was  operating  its  railroad  in  Otoe  county,  Ne- 
braska.   Said  road  had  been  open  for  more  than  six  months  for 
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1100  in  said  oonnty.  While  so  operating  the  same  at  the  time  above 
stated,  at  a  place  on  said  road  where  it  was  required  by  law  to 
fence  its  track,  bnt  had  failed  to  do  so,  said  defendant,  by  its  agaits 
and  employees,  ran  an  engine  and  train  of  cars  over  and  apinst 
one  gray  mare,  being  the  property  of  plainti£E  and  of  the  vame  of 
$175,  by  reason  of  which  said  mare  was  injured,  from  which  in- 
juries  she  died.  Wherefore  plaintiff  claims  a  judgment  against 
said  defendant  for  the  sum  of  $175  and  costs." 

The  defendant's  answer  consists  of  a  general  denial.  The  case 
was  tried  to  a  jury,  who  found  and  rendered  their  verdict  for  the 
plaintiff,  and  assessed  his  damages  at  $137.75.  The  defendant's 
motion  for  a  new  trial  having  been  overruled,  it  brings  the  cause 
to  this  court  on  error.  There  are  but  two  substantial  errors  as- 
signed :  ^^  First  The  court  erred  in  rising  to  eive  the  first 
instruction  requested  b^  the  defendant,  herein  marked  ^  1.'  SecoDd. 
The  court  erred  in  giving  the  third  instruction  marked  '3'  on  its 
own  motion."  The  instruction  number  1  requested  by  defendant 
is  as  follows :  ^^(1)  The  jury  are  instructed  that  the  evidence  in 
the  case  will  not  warrant  you  in  finding  a  verdict  against  the 
defendant  You  will  therefoire  decide  for  the  defendant"  In- 
struction number  3  by  the  court  on  its  own  motion  is  as  follows: 
^'(3)  If  the  place  where  said  accident  to  plaintiff's  mare  happened 
was  not  witnin  the  limits  of  any  town,  city,  or  village,  it  was  the 
duty  of  the  defendant  to  erect  and  maintain  fences  on  the  sides  of 
the  railroad  on  the  part  thereof  open  for  use,  suitable  and  amply 
sufficient  to  prevent  cattle  and  horses,  etc,  from  getting  on  tmi 
railroad." 

It  appears  from  the  evidence  as  set  out  in  the  bill  of  excep- 
tions tnat  the  plaintiff  was  the  owner  of  a  certain  my  mare, 
which  on  the  day  of  the  night  in  question  was  lariated  by  him  ont 
on  the  prairie ;  and  it  is  supposed  that  she  got  loose  from  the  lariat, 
^'and  nappened  down  on  the  railroad  for  some  cause,  where 
McKee  had  a  pasture  fenced,  and  wanted  to  go  there,  I  suppose  f 
that  on  the  following  morning  she  was  found  in  McKee's  pasture 
near  the  railroad  witn  her  leg  broken.  There  were  animal's  tracb 
on  the  side  of  the  railroad,  passing  along  on  the  south  side  of  the 
ti*ack,  for  nearly  an  eighth  of  a  mile,  to  a  bridge  across  a  consider- 
able creek.  Upon  the  bridge  there  were  hairs  and  other  signs  in- 
dicating that  a  gray  animaf  had  fallen  from  the  bridge  into  the 
creek.  There  were  also  signs  on  the  mar^n  of  the  creek  below, 
shoving  where  it  had  fallen  ;  and,  by  following  the  tracks  oat  of 
the  creek,  and  through  a  cornfield  and  pasture,  the  owner  was 
enabled  to  find  the  mare  in  her  crippled  condition.  The  owner, 
as  well  as  another  witness,  testified  to  hearing  a  train,  and  only 
one,  pass  during  the  night.  On  the  other  hand,  two  witneases  on 
the  part  of  the  defendant,  to  wit,  the  conductor  of  the  said  train 
and  another  person  who  was  on  the  caboose  of  a  train  which  passed 
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tliat  point  between  12  and  1  o'clock  that  night,  testified  that  that 
was  the  only  train  which  passed  there  that  night ;  that  said  train 
consisted  of  19  freight  cars  and  a  caboose,  going  east ;  that  between 
13  and  1  o'clock,  abont  a  mile  and  half  west  of  Syracuse,  the  train 
being  running  at  abont  the  rate  of  15  miles  per  hour,  the  witness 
(one  of  them)  standing  looking  out  of  the  sontn  door  of  the  caboose, 
with  his  cond  actor's  lantern  in  his  hand,  the  train  passed  two  ani- 
mals, one  dark  and  one  gray ;  the  gray  one  ran  a  hundred  yards  by 
the  side  of  the  freight  cars,  and  as  the  way  car  passed  her  she 
jumped  right  in  the  centre  of  the  track ;  that  that  was  the  last  that 
witness  saw  of  her ;  that  the  train  passed  the  bridge  very  shortly 
after  passing  the  animals,  and  where  the  gray  mare  jumped  onto  the 
track ;  that  neither  the  engine  nor  any  part  of  tne  train  stru<dc 
either  of  the  animals,  or  any  animal  on  that  night ;  that  the  animals 
seemed  greatly  frightened,  and  ran  for  a  considerable  distance  along 
and  near  the  track  before  the  train  passed  them.  There  was  thus 
not  only  no  eyidence  of  the  train  haying  struck  the  animal,  but 
the  eyidence  of  two  witnesses  that  the  train  passed  her  without 
striking  her. 

Our  statute  (Comp.  St.  §§  1,  2,  c.  72),  after  proyidine  that  rail- 
roads shall  be  fenced,  etc.,  proyides  as  follows :  ^^  Ana  so  long  as 
sudi  fences  and  cattle-guards  shall  not  be  made  after  the  time  here- 
inbefore prescribed  for  making  the  same  shall  haye  p«mnom  or 
elapsed,  and  when  such  fences  and  guards,  or  any  part  raroroFBioDraL' 
thereof,  are  not  in  sufficiently  good  repair  to  accomplish  the  objects 
for  which  the  same,  as  herein  prescribed,  are  intended,  such  railroad 
corporation  and  its  agents  shall  be  liable  for  any  and  all  damages 
which  shall  be  done  by  the  agents,  engineers,  or  trains  of  any  such 
corporation,  or  b^  the  locomotiyes,  engines,  or  trains  of  any  other 
corporation  permitted  and  running  oyer  or  upon  their  said  railroad, 
to  any  cattle,  horses,  sheep,  or  hogs  thereon."  Again :  ^'  Any 
railroad  company  hereafter  running  or  operating  its  road  in  this 
State,  and  failing  to  fence  on  both  sides  thereof  against  all  liye- 
stock  running  at  large  at  all  points,  shall  be  absolutely  liable  to  the 
owner  of  liye-stock  injured,  killed,  or  destroyed  by  their  agents, 
employees,  or  engines,  or  by  the  agents,  employees,  or  engines 
belonging  to  any  other  railroad  company  running  oyer  and  upon 
such  road,  or  there  bein^." 

The  statutes  of  Illinois,  Indiana,  and  Missouri,  on  the  subject  of 
the  liability  of  railroad  companies  whose  tracks  are  suffered  to 
remain  unfenced,  for  liye-stock  killed  by  their  trains,  are  sub- 
stantially the  same  as  those  of  our  own  statute,  aboye  quoted ;  and 
the  supreme  court  of  each  of  those  States,  in  the  cases  OHnnoir  to 
cited  m  the  brief  of  counsel,  has,  'Upon  facts  quite  gg?^  uSSS 
similar  to  those  of  the  case  at  bar,  held  that  an  actual  ^HS^^m 


and  direct  collision  by  the  engine  or  train,  or  some  por- 
tion of  it,  with  the  animal  killed  or  injured  is  indispensable  to  a 
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holding  of  liability  ou  the  part  of  the  compao j.  The  reafioning  of 
these  cases  rests  chiefly  upon  the  meaning  of  the  words  of  the 
statute ;  that  the  language  of  the  statute,  making  the  company 
^^  liable  for  all  damage  which  may  be  done  by  the  agents,  engines, 
or  cars  of  sucli  corporations  to  cattle,  horses,  or  other  stock/'  could 
not  be  extended  to  embrace  damages  done  to  themselves  by  such 
stock  in  consequence  of  fright,  luthough  such  fright  might  be 
caused  by  the  sight  or  sound  of  passing  trains  on  such  unfenced 
railroad.  The  opinion  in  the  Missouri  case  is  predicated  in  part 
also  upon  the  object  of  the  act  declaring  the  liability  in  cases  of 
damage  to  stock  oy  the  ^'  agents,  engines,  or  cars"  of  railroad  com- 
panies whose  tracKS  remain  unfenced  ;  such  object  being  declared 
to  have  been  "  not  exclusively  for  the  benefit  and  protection  of  the 
owners  of  stock  who  were  liable  to  suffer  loss  and  damage,  but 
also  as  a  public  regulation  for  the  safety  of  passengers  and  the  travel- 
ling public,  who  are  exposed  to  danger  and  peril  in  case  of  colli- 
sion." 

To  these  considerations  the  following  may  be  added :  One  ob- 
ject which  tlie  legislature  had  in  view  in  the  passing  of  these  pro- 
visions was  to  induce  the  railroad  companies  to  fence  their  tracks 
and  keep  them  fenced.    It  therefore  sought  to  hold  the  owners  of 
unfenced  railroads  absolutely  liable  for  such  damages  to  live-stock 
as  only  might  proximately  result  from  the  unfenced  condition  of 
the  railroad,  and  not  for  such  as  might  be  common  to  all  railroads, 
fenced  as  well  as  unfenced.    The  statute  of  no  State,  to  mv  knowl- 
edge, has  prescribed  the  distance  which  the  fence  shall  1)e  from 
the  track  over  which  the  trains  pass.    And,  in  point  of  fact,  in  the 
case  of  some  of  the  best-fenced  railroads,  they  are  at  some  points 
very  near ;  and  any  person  of  experience  knows  that  it  often  oocars 
that  horses  and  teams  driven  on  the  highway  near  a  railroad  trad, 
but  outside  of  the  fence,  become  frightened  at  the  sight  and  soiuid 
of  passing  trains,  and  by  reason  of  such  fright  damage  themselves, 
their  drivers,  and  the  vehicles  to  which  they  are  attached.    The 
liability  of  such  animals  to  become  thus  damaged  depends  in  no 
degree  upon  the  fenced  or  unfenced  condition  of  the  railroad. 
Hence  it  is  obvious  that  in  declaring  an  absolute  liability  for  dam- 
age to  live-stock  by  trains  in  cases  where  the  railroad  should  be 
suffered  to  remain  unfenced  as  an  inducement  and  incentive  to 
railroad  companies  to  fence  their  tracks,  and  thus  protect  the  lives 
of  the  travelling  public,  as  well  as  the  property  of  the  citizens  of 
the  country  through  which  the  railroaa  passes,  from  loss  by  colli* 
sions,  the  legislature  only  had  in  view  sucn  damage  to  live-stock  as 
was  practically  confined  to  unfenced  railroads,  and  not  such  as  was 
common  to  all  railroads,  fenced  as  well  as  unfenced.    Therefore, 
upon  reason  as  well  as  upon  authority,  the  case  made  by  the  plain- 
tiff in  the  court  below  failed  to  establish  a  liability  upon  the  rail- 
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road  company  for  the  damage  to  the  gray  mare,  and  the  district 
oonrt  should  have  told  the  jury  so. 

The  jndgment  of  the  district  coart  is  reversed,  and  the  cause  re- 
xnandea  for  further  proceedings  in  accordance  with  law. 

Failura  to  Fence — Under  mott  Statutes  Company  not  Liable  unlets  the 
Animal  was  killed  or  injured  by  Contact  with  Moving  Cars  or  Engine. — 
See  notes  to  Holder  v,  Chicago,  etc.,  R.  R.  Co.,  18  Am.  &  Eng.  R.  R.  Cas. 
570,  and  Oroy  e.  Louisyille,  etc.,  R.  R.  Co.,  19  Anu  A  Bng.  R.  R.  Cas.  610. 


EVAHSVILLB  AND  TeBBB  HaUTB  B.  R.   Co. 

V. 
MOSIEB. 

(101  Indiana,  697.) 

It  is  not  neoeisary  for  the  plaintiiK,  in  an  action  against  a  railroad  company 
for  kUling  cattle,  to  prove  oy  positive  eyidence  the  place  where  the  cattle 
entered,  bnt  it  is  sufficient  if  facts  are  proved  from  which  the  place  of  entry 
can  be  uiferred. 

The  burden  of  proof,  in  an  action  against  a  railroad  company  for  killipg 
cattle,  is  on  the  plaintiff  to  show  that  tne  place  where  the  cattle  entered  was 
not  secnrely  fenced ;  but  where  the  railroad  company  asserts  that  the  place 
was  one  which  it  was  not  bound  to  fence,  then  the  burden  is  on  it  to  estab- 
liah  that  fact. 

The  general  rule  is  that  a  railroad  company  is  bound  to  fence  private  cross- 
ings, bnt  this  duty  is  not  owing  to  the  person  for  whose  benefit  the  crossing 
is  maintained. 

Fboh  the  Enox  Oircnit  Conrt. 

^«  Iglehartf  J.  E.  IgUhart^  and  E.  Taylor  for  appellant. 

Elliott,  J. — This  case  is  here  on  the  evidence.  The  appellee 
was  the  owner  of  two  colts  which  were  kept  in  a  pasture  adjoining 
the  appellant's  railroad-track.  They  escaped  from  the  pasture, 
went  upon  the  track,  and  were  killed  bj  one  of  the  appellant's  lo- 
oomotiyes.  The  pastnre  was  owned  and  nsed  by  the  appellee  in 
common  with  fonr  other  persons.  There  were  two  private  cross- 
ings opening  from  it  upon  the  track,  and  these  were  fastened  by 
gates.  The  sates  were  about  one-half  of  a  mile  apart ;  the  south 
gate  was  nsed  bj  the  appellee,  bnt  the  north  sate  was  not.  The 
colts  entered  the  track  irom  the  north  gate  and  were  killed  not  far 
from  the  crossing.  The  gates  were  good  ones  and  were  nsnallj 
kept  shnt,  and  when  shut  the  track  was  secnrely  fenced. 

The  contention  that  the  plaintiff  in  such  an  action  as  this  must 
prove  by  direct  evidence  the  place  where  the  animals  entered  upon 
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the  track  cannot  be  maintained.  It  is  tme  that  the  place  of  eDti7 
mwnmmM  ab  to  18  ^ho  important  qaestion,  but  it  is  not  tme  that  it  mitgt 
SSuD  "^  be  shown  by  positive  evidence ;  it  is  sufficient  if  dr- 
uan  OF  WAT.  cumstances  are  proved  from  which  the  fact  can  be  hp- 
timately  inferred.  Indianapolis,  etc,  B.  B.  Co.  v.  Collin|;wood,7I 
Ind.  476 ;  Indianapolis,  etc.,  B.  B.  Co.  v.  Thomas,  84  Ind.  194 ; 
s.  c.,  11  Am.  &  Eng.  B  B.  Cas.  491 ;  Louisville,  etc,  B  R  Ca  v. 
Eious,  82  Ind.  857 ;  Whitewater  B.  B.  Co.  v.  Bric^tt,  94  Ind. 
216 ;  8.  c,  20  Am.  &  Eng.  B  B  Cas.  443. 

The  plaintiff  in  such  an  action  as  this  has  the  burden  of  showisg 
that  the  place  where  his  animals  entered  was  not  securely  fenced ; 
^^^  but,  where  the  railroad  company  asserts  that  the  place 

cuBK.  BuJuMjf  was  one  which  it  was  not  bound  tofence^  it  must  amrm- 
oFPMor.  atively  establish  that  fact  Ft.  Wayne,  etc,  R  R 
Co.  V.  Herbold,  99  Ind.  91,  and  authorities  cited  ;  Baltimore,  etc, 
B.  B.  Co.  V.  Ereiger,  90  Ind.  380 ;  s.c,  13  Am.  &  Eng.  B  R  Cas. 
602.  It  was  for  the  appellant,  therefore,  to  show  tliat  the  place  where 
the  animals  of  the  appellee  entered  was  one  which  it  was  not  bonnd 
to  fence. 

The  general  rule  is  that  railroad  companies  are  bound  to  maintain 
fences  at  private  crossings.  Indiana  Central  B  B.  Co.  v.  Leamon, 
18  Ind.  173 ;  Indianapolis,  etc.,  B  R  Co.  v.  Lowe,  29  Ind.  545 ; 
Cincinnati,  etc.,  B.  B.  Co.  v.  Bidge,  54  Ind.  39 ;  Indianapolis,  eta, 
B.  B.  Co.  V.  Thomas,  supra ;  Baltimore,  etc,  BR  Co.  v.  Ereicer, 
supra  ;  Bailroad  Co.  v.  Cunnington,  39  Ohio  St  827 ;  s.c,  13  Am. 
&  Eng.  B.  B.  Cas.  529. 

To  this  general  rule  there  are  exceptions.  The  dutv  to  fence  is 
not  owing  to  one  who  has  undertaken  to  maintain  the  fence,  nor  to 
PMTAn^u>»  one  for  whose  benefit  the  private  crossing  is  maintained. 
mem.  ^^  *°  Terre  Haute,  etc.,  R  R  Co.  v.  Smith,  16  Ind.  102 ; 
Indianapolis,  etc.,  B.  B.  Co.  v.  Shimer,  17  Ind.  295 ;  Bondi;.  Evans- 
ville,  etc.,  B.  B.  Co.,  100  Ind.  301.  The  decision  in  the  case  last 
cited  controls  here,  for,  although  the  appellant  used  the  south  eroBS- 
ing,  still  the  north  one  was  mamtained  lor  the  benefit  of  those  with 
whom  he  was  united  in  interest,  and  it  is  impossible  to  sever  their 
interests.  All  were  interested  in  the  crossing,  and  no  one  of  them 
can  maintain  an  action  for  a  loss  resulting  from  the  failure  to  keep 
the  gate  constantly  closed.  The  duty  of  the  railroad  company  to 
those  for  whose  benefit  it  permits  the  crossing  to  be  maintained  is 
very  different  from  that  which  it  owes  to  other  persons  and  the 
public  So  far  as  concerns  those  for  whose  benefit  the  private  way 
IS  maintained,  its  duty  does  not  extend  so  far  as  to  require  it  to  ex- 
ercise constant  vigilance  to  keep  the  gate  dosed. 

Judgment  reversed,  with  instructions  to  sustain  appdlant's  mo- 
tion for  a  new  trial. 

Killing  Stock — Private  Cronlng. — ^While  a  railroad  company  owes  tothiid 
persons  and  to  the  public  a  duty  to  keep  secure  fences  at  private  cnmagh 
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it  oiPM  no  such  duty  to  one  whom  it  permits  to  construct  and  maintain  a 
priTBte  eroasine  for  nis  own  benefit,  and  is  not  liable  to  such  person  for  in- 
jury to  his  stodc  caused  by  a  gate  being  left  open  at  such  crossing  by  a  third 
paity.  Louisville,  N.  &  C.  R.  R.  Co.  e.  Good[>ar*  (Advance  Case,  Indiana, 
September,  1885). 

Duty  of  a  Railroad  Company  as  to  Fencing  at  Private  Crossings. — See 
note  to  Long  «.  Central  Iowa  R  li.  Co.,  19  Am.  &  Eng.  B.  R.  Cas.  541. 


Minneapolis  and  St.  Lotjib  B.  B.  Co, 

V. 

Blais. 

(Adoanee  Oam^  Mmne»ota^    July  28, 1885.) 

Reasonable  care  and  diligence  do  not  require  a  railway  company,  unless 
under  exceptional  and  extraordinary  circumstances,  to  remove  the  natural 
aociimulations  of  snow  and  ice  from  cattle-guards. 

Appeal  from  an  order  of  tiie  district  court,  Bice  county. 
Oeo.  Batchdder  for  respondent,  Francis  Blais. 
«/l  D.  Sprmger  and  Geo.  If.  Baxter  for  appellant. 

MrroHELL,  J. — ^The  plaintiff  and  his  son  were  hauling  timber  to 
a  place  about  half  a  mile  distant  from  defendant's  road.  After 
dark,  and  about  6  o'clock  in  the  evening  of  January  29, 1883,  plain- 
tiff having  discharged  his  load,  left  his  team  unhitched  facxb.  coima- 
and  unguarded  at  the  side  of  the  highway,  and  went  to  «n*aL^  '™^"' 
help  his  son  unload  at  a  point  some  rods  distant,  and  out  of  sight 
of  his  own  team.  While  he  was  absent  his  team  started  and  ran 
down  the  highway,  and  on  coming  to  the  railway  crossing  turned 
off  the  highway,  crossed  over  the  cattle-guard,  and,  following  down 
defendants  railway-track,  came  in  collision  with  a  passing  train 
and  sustained  the  injuries  complained  of.  What  enabled  the  team 
to  cross  over  the  cattle-guard  was  the  fact  that  it  was  filled  with 
snow  and  ice  up  to  tlie  level  of  the  track.  To  leave  a  team  of 
horses  untied  in  such  a  place  at  so  late  an  hour,  and  in  winter, 
when  they  are  especially  liable  to  become  restive,  would  seem  to 
ns  exceedingly  careless  conduct*  But  we  shall  assume  that  this 
was  a  question  for  the  jury. 

The  remaining  question  is  whether  it  was  negligence  on  part  of 
the  railroad  company  to  allow  the  cattle-guard  to  become  and  re- 
main filled  with  ice  and  snow.  So  far  as  appears,  this  was  an  or- 
dinarv  highway  crossing,  and  the  highway  was  used  the  same  as,  and 
not  aifferently  from,  any  ordinary  country  road  in  the  winter  sea- 
son. It  also  appears  that  this  was  an  unusually  severe  winter,  the 
railroads  having  been  much  obstructed  by  frequent  and  severe 
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snow-storms,  particularly  dnriug  the  months  of  Jannarj  and  Feb- 
ruary, and  that  it  took  all  their  available  force  to  open  and  keep 
open  their  tracks  for  trafSc.  It  does  not  appear  how  long  this 
^^^  trench  had  been  thus  filled  up,  but  presmnablj  from 
rjLxr  UNDBK  MO  the  commencement  of  winter ;  for  the  evidence  shows 
Mo^  nioMci?  that  it  is  the  custom  of  railroads  in  this  State  not  to  at- 
TLMrQVAuxM.  ^cmpt  to  rcmovc  the  accumulations  of  snow  from  the 
cattle-guards  in  the  winter,  but  to  allow  then^  to  remain  until  the^ 
thaw  in  the  spring.  It  also  appears  from  the  evidence  that  it 
would  be  impracticable  to  keep  tnese  trenches  clear  of  snow,  ex- 
cept at  the  outlay  of  a  very  large  expense ;  that  every  time  they 
fill  up  it  would  be  necessary,  in  order  to  remove  the  snow  and  ice, 
to  take  up  the  rails  and  remove  some  of  the  ties, — a  job  that  would 
occupy  a  gang  of  four  or  five  men  several  hours.  To  any  one  ac- 
quainted with  our  climate  in  the  winter,  it  must  be  apparent  that 
this  process  would  necessarily  have  to  be  repeated  very  frequently, 
sometimes  almost  constantly,  for  these  pits  would  be  liable  to  be 
filled  up,  not  only  by  each  iresh  faU  of  snow,  but  also  by  the  drift- 
ing of  the  snow  previously  fallen,  as  well  as  by  the  action  of  pass- 
ing engines  and  snow-ploughs.  Including  farm  as  well  as  high- 
way crossings,  these  cattle-guards  are  very  numerous.  On  mis 
portion  of  defendant's  road  between  the  stations  of  Kilkenny  and 
Mulf ord — a  distance  of  four  miles — there  are  eleven.  The  mere 
statement  of  these  facts  suggests  to  the  mind  of  any  one  the  mag- 
nitude and  difficulty  of  the  task  of  keeping  all  these  pits  or  trenches 
clear  of  snow  and  ice  during  our  winters.  Are  railroad  companies 
reauired  to  do  this  under  ordinary  circumstances? 

It  is  not  decisive  of  this  question  to  answer  that  they  are  bound 
to  maintain  cattle-guards  in  winter  as  well  as  summer.  It  mnst  be 
remembered  that  railroad  companies  are  not  to  be  held  to  the  lia- 
bility of  insurers  of  their  fences  and  cattle-guards.  They  are  only 
bound  to  exercise  ordinary  care  and  diligence  to  keep  themin  snit- 
able  repair.  Does  ordinary  and  reasonable  care  require  them  to 
keep  or  to  attempt  to  keep  these  pits  clear  of  snow  and 
BEQci^^^uA-  ice?  is  the  real  question.  Of  course,  if  a  I^gal  duty  is 
mbmSS  01^?  clearly  imposed  upon  them  by  statute,  mere  difficulty 
TL^GUABD*.  ^^  expense  in  performing  it  would  not  relieve  them 
from  complying  with  the  law.  But,  in  detei'mining  what  coDsti- 
tutes  ordinary  or  I'easonable  care  and  diligence  in  the  performance 
of  a  duty,  we  must  consider  all  the  surrounding  circumstances  in 
the  light  of  practical  common-sense.  The  statute  requiring  rail- 
roads to  construct  and  maintain  fences  and  cattle-guards  is  a  poHoe 
regulation,  the  object  of  which  is  to  prevent  animals  from  getting 
upon  the  track  and  thus  endangering  their  own  safety,  as  well  as 
that  of  persons  travelling  upon  the  road.  At  seasons  other  than 
winter,  domestic  animals  are  almost  invariably  allowed  to  run  at 
large  or  in  the  fields,  and  they  are  at  such  times,  almost  by  natonl 
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instiiiGt,  attracted  to  wander  or  pasture  upon  the  right  of  way.  Bat 
in  oar  severe  winters  cattle  must  almost  necessarily  be  kept  ap  in 
stables  or  farm-yards,  and  even  in  the  exceptional  cases  where  they 

fit  out  there  is  nothing  to  attract  them  upon  the  right  of  way. 
ence  the  mischief  to  be  apprehended  from  the  cattle-gaards  be- 
coming filled  with  snow  and  ice  is  very  inconsiderable. 

On  the  other  hand,  the  burden  of  the  constant  removal  of  this 
snow  and  ice  is  so  difficnlt  and  expensive  as  to  be  almost  impracti- 
cable. It  wonld  involve  the  employment  of  a  large  extra  force  of 
men  along  the  entire  line  of  road.  The  work  at  times  would  be 
incessant,  for  if  every  pit  or  trench  were  cleared  at 
night  it  wonld  be  liable  to  be  filled  again  by  mom-  ^SS^^^^SSl 
ing.  This  bnrden  would  be  so  great  as  to  be  dispro-  SELotc^SSl' 
portionate  to  any  benefits  to  be  derived  from  its  per- 
formance, and  not  subservient  to  any  public  necessity.  This  is  in 
itself,  we  think,  an  important  consideration  in  determmin^  whether 
ordinary  care  and  reasonable  diligence  require  its  performance. 
Men  of  ordinary  prudence  would  not  ordinarily  feel  called  upon  to 
do  a  thing  the  expense  and  difSculty  of  doing  which  were  so  great, 
and  out  of  all  proportion  to  the  benefits  to  be  derived  from  its  per- 
formance, and  where  the  chance. of  mischief  from  not  doing  it  is 
so  remote  and  inconsiderable.  A  cattle-guard  is  but  a  part  of  the 
fence,  and  if  ordinary  diligence  requires  a  railroad  company  to  re- 
move the  ice  and  snow  from  a  cattle-guard,  it  would  also  i*equire 
them  to  remove  snow-banks  which  might  enable  animals  to  pass 
over  the  top  of  a  fence, — a  thing  which,  we  apprehend,  never  oc- 
curred to  any  one  as  being  obligatory;  yet  we  see  no  difference 
between  the  two  cases. 

A  city  is  required  to  exercise  reasonable  care  to  keep  its  streets 
and  sidewalks  in  a. safe  condition.  This  duty,  of  course,  devolves 
upon  them  in  winter  as  well  as  summer.  Yet,  in  determining 
wnat  constitutes  such  reasonable  care,  it  has  been  held  that  it  is  not 
liable  for  an  injury  caused  by  a  fall  occasioned  by  a  ridge  of  ice 
formed  on  the  sidewalk  by  the  tramping  of  snow,  and  freezing  and 
melting  until  the  surface  becomes  uneven.  This  was  ^^ 
held  upon  the  express  ground  that  it  would  be  a  great  to  bbtovb^ 
hardship,  and  involve  ruinous  expense,  if  all  the  multi-  '^"■°*"^*^ 
tudinous  ways  subject  to  be  affected  by  winter  storms  are  to  be 
constantly  watched  and  kept  in  thoroughly  good  condition.  McKel- 
lar  V.  City  of  Detroit,  7  Am.  &  Ene;.  Oorp.  Cas.  57.  As  bearing 
upon  the  question  of  what  reasonable  diligence  requires,  we  think 
the  principle  of  the  case  cited  is  somewhat  analogous  to  the  one  at 
bar.  We  are  aware  that  in  Dunnigan  v.  Chicago,  etc.,  R.  B.  Co.,  18 
Wis.  28  (the  only  case  we  have  found  in  which  this  exact  question 
has  been  passed  upon^,  it  was  held  that  to  permit  these  cattle-pits 
to  become  ohokeq  with  snow,  so  as  to  ensu[}le  stock  to  pass  over 
them,  is  a  failure  of  statutory  duty.    But  the  question  does  not 
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seem  to  hare  been  very  fully  argued,  there  being  other  and  more 

Srominent  questions  in  the  case ;  and  the  court,  in  their  opinion, 
ispose  of  the  matter  very  summarily,  and  without  much  condd- 
eration.  Our  conclusion,  after  considerable  reflection,  is  that  the 
burden  of  making  these  removals  of  snow  is  so  disproportionate  to 
any  benefits  to  be  derived  from  it,  and  the  mischief  liable  to  result 
from  not  doing  it  is  so  remote  and  inconsiderable,  as  not  to  OKisti- 
tnte  the  basis  of  so  expensive  and  extensive  a  charge  upon  railroad 
companies,  and  that  under  ordinary  circumstances  reasonable  dili- 
gence does  require  them  to  do  it.  We  say  under  ordinary  circom- 
stances,  for  the  land  or  highway  adjacent  to  a  cattle^ard  may,  in 
exceptional  or  extraordinarv  cases,  be  so  used,  even  m  the  winter, 
that  ordinary  care  and  prudence  would  require  the  removal  of  this 
ice  and  snow  so  as  to  prevent  the  passage  of  animals  on  the  rail* 
road-track.  In  this  case  no  such  extraordinary  or  exceptional  cir- 
cnmstances  existed ;  hence,  in  our  opinion,  no  negligence  on  part 
of  defendant  in  this  case  was  proven. 
Order  reversed  and  new  trial  ordered. 

Duty  of  a  Railroad  to  Keep  Foneat  in  Repair.—  See  Himiibal,  etc^  B.  R. 
Co.  9,  BuUedge,  19  Am.  A  Bog.  R.  R.  Cea.  069. 


MgObath 

V. 

DsTBorr,  Hackinao  and  Mabqttxttb  B.  H.  Co. 

{Adwxnee  Ckm^  Miehigan.    Septmber  29,  1885.) 

Railroads  are  not  required  to  fence  grounds  needed  and  actoallj  appropri- 
ated for  depot  and  station  purposes. 

Where  stock  Ib  injured  wnile  on  the  right  of  way  through  grounds  sopro- 
priated  and  set  apart  for  depot  or  station  purposes,  and  the  agents  of  the 
company  are  not  shown  to  be  at  fault,  there  can  be  no  recovery  against  the 
railroad  for  the  stocic  so  injured. 

Erbob  to  Marquette. 

£,  J.  Mcmes  for  plaintiff. 

BaU  i&  Mamscom,  for  appellant. 

Sherwood,  J. — At  the  time  of  the  injnry  complained  of  in  this 
case,  the  defendant's  railroad  extended  from  the  city  of  Marauette 
to  St.  Ignace,  in  the  Upper  Peninsula.  On  the  twentieth  aaj  of 
August,  1883,  the  plaintiff's  cow  strayed  npon  the  road  of  defend- 
ant at  Dollarville,  and  was  run  over  npon  the  main  track  by 
defendant's  cars,  and  killed.  The  defendant's  railroad  ran  east  and 
Facts.  wost  tlirongh  DollarviUe  station,  at  which  there  is  a 

side  track  on  both  sides  of  the  main  track.    The  depot  is  between 
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the  soQth-fiide  track  and  the  maia  track,  and  the  freight-houses  are 
soath  of  the  south  siding.    The  soutli  siding  was  about  1050  feet 
lon^.    The  side  track  on  the  north  side  is  about  150  feet  from  the 
main  track,  at  the  widest  point,  and  is  called  the  ''  mill-siding," 
and    is  very  much  longer  than  the  south  siding  between  the 
switches  on  the  north  side  of  the  mill-«iding,  and  a  little  west  of 
the  depot    The  American  Lumber  Go.  have  a  saw-mill,  which 
stands  about  50  feet  from  the  mill-siding,  and  its  platform  came 
up  to  the  track,  from  which  it  loaded  lumber  upon  the  defend- 
ant's cars.    The  around  between  the  mill-siding  and  main  track 
was   mostly  used  oy  the  mill   company  for  piling  slabs,  load- 
ing  and  unloading  logs,  their  lumber,  and  other  freight  from  the 
cars.     The  mill-siding  connected  at  the  east  end  with  the  main 
track.     Charles  H.    Watson  was  road-master  for  the  defendant, 
and  testified :  ^'  At  the  time  the  cow  was  killed  the  railroad  com- 
pany was  engaged  in  handling  freight  for  the  mill  company  and 
other  parties.    Tiie  yard  of  the  rauroad  company,  that  was  used 
for  freighting  business  and  the  business  of  the  public,  at  that  time 
extended  east  and  west  as  far  as  the  switches  where  the  south-side 
track  connects  with  the  main  track,  and  beyond.  .  .  .  The  whole 
length  of  the  ground  was  then  used  b^  the  railroad  company  as 
their  depot  grounds  and  yard.    The  mill-siding  was  then  built  to 
a  point  about  o}>po6ite  the  [west]  culvert  and  switch."    The  sid- 
ings were  all  built  and  owned  by  the  railroad  company,  and  the 
grounds  between  them  appear  to  have  been  used  and  controlled  by 
Its  agents.    That  they  were  used  as  the  depot  grounds  and  yard  of 
the  defendant  is  positively  testified  to  by  the  track-master,  and 
does  not  seem  to  have  been  questioned  or  contradicted  by  any  one. 
The  only  negligence  or  fault  of  the  defendant  averred  in  the  dec- 
laration, or  rebed  on  by  plaintiff  for  recovery,  is  the  omission  of 
the  company  to  fence  its  right  of  way  where  the  injury  occurred. 
I^'o  exception  was  taken  to  the  admission  of  testimony  upon  the 
trial,  at  the  close  of  which  counsel  for  the  defendant  requested  the 
conit  to  charge  the  jury  "  that  the  company  was  not  required  by 
law  to  fence  its  depot  and  station  grounds,  and  that,  it  appearing 
that  the  place  where  the  plaintiff's  cow  came  on  the  track  and  was 
killed  was  within  the  depot  and  station  grounds  of  the  defendant, 
the  plaintiff  had  made  out  no  case,  and  the  verdict  must  be  for  the 
defendant."    The  court  refused  so  to  charge,  but  did  charge  the  jury 
Uiat  ^'  the  statute  provides  that  every  raOroad  company  shall  erect 
two  fences  on  the  line  of  its  road,  of  the  height  and  strength  of 
division  fences  required  by  law,  with  fences  and  cattle-guards  at 
the  highways  and  street  crossings  sufScient  to  prevent  crarobtojukt. 
cattle  and  other  animals  from  getting  on  such  railroads,  m<x^^DKM 
and  until  such  fences,  cattle-guards,  etc.,  are  constructed,  •«>uhd«. 
the  railroad  is  liable  for  the  destruction  of  any  animal  that  gets 
upon  the  railroad  by  reason  of  the  neglect  to  erect  such  fences ;  and 
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the  claim  of  plaintiff  in  this  case  is  that  the  defendant  had  no  fenoe 
where  it  should  have  constracted  one  and  where  the  cow  got  upon 
the  track,  and  so  defendant  is  liable."    ^^  Onr  supreme  court  Das 
decided  that  this  statate  does  not  apply  to  station  and  depot 
grounds,  because  these  places  are  required  both  for  the  neecGsitj 
and  convenience  of  the  railroad  and  of  the  public,  and  that,  there- 
fore, it  was  not  the  intention  of  the  legislature  to  require  that  these 
places  should  be  fenced  which  the  public  convenience,  and  the 
convenience  of  the  railroad  company,  require  should  be  open.    If, 
therefore,  you  find  in  this  case  tiiat  the  place  where  this  cow  got 
upon  the  railroad-track  was  a  portion  or  part  of  the  station  and 
depot  Ki*ound8  of  the  defendant,  the  D.,  M.  &  M.  B.  B.  Co.,  at  that 
time,  tiien  the  plaintiff  is  not  entitled  to  recover.    If  they  were 
not  a  part  of  the  station  and  depot  grounds  at  that  time,  uien  it 
was  the  duty  of  the  railroad  company  to  fence  them,  to  put  up  a 
fence  for  the  protection  of  the  public  and  to  keep  cattle  on.   Now, 
a  mill  or  anv  other  business  carried  on  near  a  depot  so  as  to  become 
a  part  of  the  depot  grounds,  so  as  to  be  required  for  the  con- 
venience of  such  mill-owner,  or  owner  of  any  such  other  businesB, 
would  become  a  part  of  the  depot  grounds  or  station  grounds,  and 
need  not  necessarily  be  fenced.    JSut  it  does  not  fofiow  that  the 
track  running  from  the  main  track  of  the  defendant  to  such  mill, 
placed  at  a  distance  from  the  railroad-track,  would  absolve  the 
company  from  fencing  any  such  portion  of  the  track.    In  oAer 
woras,  such  track,  run  to  a  considerable  distance,  would  not  make 
that  side  track  to  the  mill,  or  the  place  where  the  mill-owner 
carried  on  his  business,  a  portion  of  tne  depot  grounds.    It  most 
be  in  such  proximity  to  it  as  to  constitute  it  a  part  of  the  depot 
grounds.     The  fact  that  there  was  no  fence  on  any  other  part  of 
tne  road  than  that  where  this  cow  got  on  has  nothing  whatever  to 
do  with  the  case.    The  question  is,  as  I  have  stated  to  you,  was 
this  place  where  the  cow  got  on  a  portion  of  the  depot  and  sbition 
grounds  t    If  it  is,  the  jMaintiff  cannot  recover,  and  your  verdict 
snould  be  for  the  defendant ;  if  it  was  not,  then  your  verdict  would 
be  for  the  plaintiff  for  the  value  of  the  cow." 

The  jury  returned  a  verdict  for  the  plaintiff,  and  defendant 
brin^  error. 

The  only  question  in  this  case  is  whether  the  injury  was  done  at 
such  a  place  as  the  defendant  was  not  required  by  law  to  fence. 
The  plaintiff  concedes  that  depot  and  station  grounds  proper,  to 
the  extent  actually  used  for  the  legitimate  business  of  the  road  and 
a  public  depot,  are  not  required  tol>e  fenced.  He  insists,  howeyer, 
that  Dollarville  is  a  saw-mill  station  in  a  new  and  not  much  im- 
WHAT  oovsn-  P^^^  country,  and,  although  a  depot  was  erected  and 
Ttm  ?Bm  used  occasionally  by  others,  it  was  used  principally  bj 
"■^"^  the  American  Lumber  Co.,  and  for   its   accommo- 

dation ;  and  that  the  grounds  north  of  the  main  track  were  never 
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used  as  depot  grounds,  neither  did  the  necessities  or  convenience 
of  the  public  nor  the  railroad  company  require  them  for  such  use 
at  the  time  the  plaintiffs  property  was  injured ;  and  that  whether 
or  not  such  necessity  did  exist,  and  whether  the  place  where  the 
cow  came  upon  the  company's  grounds  was  depot  and  station 
grounds,  were  facts  to  be  lound  by  the  jury.  The  convenience  of 
the  public,  as  well  as  that  of  the  company,  is  the  reason  why  the 
statute  requiring  the  defendant  to  fence  its  track  should  not  apply 
to  depot  and  station  grounds,  and  it  wonld  require  legislative  action 
to  induce  courts  to  nold  otherwise.  Flint  &  P.  M.  R.  R.  Co.  v. 
Lull,  28  Mich.  510 ;  Chicago  &  G.  T.  R.  R.  Co.  v.  Campbell,  47 
Mich.  265 ;  s.  c,  7  Am.  &  £ng.  R.  R.  Cas.  545 ;  Davis  v.  Turling- 
ton, etc.,  R.  R.  Co.,  26  Iowa,  550;  Rogers  v.  Chicago,  etc.,  R.  K. 
Co.,  Id.  558 ;  Packard  v.  Illinois,  etc.,  R  R.  Co.,  30  Iowa,  474 ; 
Lattv  V.  Burlington,  etc.,  R.  R.  Co.,  38  Iowa,  250 ;  Blair  v.  Mil- 
waukee, etc.,  R.  R.  Co.,  20  Wis.  254 ;  IndianapoliB  &  C.  R.  R.  Co. 
V.  Caldwell,  9  Ind.  397 ;  Lloyd  v.  Pacific  R.  K.  Co.,  49  Mo.  199 ; 
Swearingen  v.  Missouri,  etc.,  R.  R.  Co.,  64  Mo.  73 ;  Galena,  etc., 
R.  R.  Co.  V.  GriflSn,  31  111.  803 ;  Indianapolis,  etc.,  R.  R.  Co.  v. 
Christy,  43  Ind.  143 ;  Jefferson ville,  M.  &  1.  R.  R.  Co.  v.  Beatty,  36 
Ind.  IS.  What  amount  of  land  may  be  taken  and  held  for  the  use 
of  a  railroad  company  in  the  exercise  of  its  franchise  is  always 
settled  when  it  secures  its  right  of  way,  and  when  it  is  once  ac- 
quired the  company  may  designate  and  set  apart  so  much  thereof 
as  it  may  deem  necessary  and  proper  for  depot  and  station  pur- 
poses, as  the  exigencies  of  its  business  may  require  at  the  points 
where  it  located  its  stations.  The  territory  required  for  this  pur- 
pose, when  ascertained  and  set  apart,  constitutes  what  is  called 
'  depot  and  station  grounds,  and  vanes  in  amount  usually  according 
to  the  location  ana  amount  of  business  to  be  done,  and  the  neces- 
sities and  convenience  of  the  company  and  the  public  in  doing  their 
business  at  the  station.  These  grounds,  as  we  have  seen,  are  not 
required  to  be  fenced  by  the  company,  and  of  course  cannot  be 
made  to  extend  from  station  to  station.  They  are  usually  quite 
limited  in  extent,  and  are  intended  to  furnish  suj£cient  space  for 
construction  of  side  track,  offices,  passenger  depots,  freight-houses, 
and  other  buildings,  ways,  and  yards  suitable  ana  convenient  for  the 
speedv  and  safe  reception  and  discharge  of  passengers  and  freight, 
and  the  storage  of  cars  and  other  property  belonging  to  the  com- 
pany and  persons  doing  business  with  the  road.  The  existence  or 
extent  of  these  grounds  is  not  to  be  determined  by  the  continued 
.actual  use  of  any  part  thereof.  When  station  grounds  are  laid  out, 
their  contemplated  future  use  is  not  unfrequently  of  more  considera- 
tion than  the  actual  demands  at  the  time  in  determining  their  shape 
and  extent.  The  construction  and  operation  of  new  lines  of  rail- 
road always  tend  to  the  development  of  the  resources  of  the  section 
through  which  it  passes,  and  are  followed  by  increased  population 
23  A.  &  S.  R  Cas.-^ 
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ftiid  bnsineeB.  This  is  a  matter  of  snch  common  observation  diat 
ordinary  prudence  and  foresight  determine  such  an  anptopriation 
for  station  porposes  as  shall  be  commensurate  with  smm  reasonably 
anticipated  growth.  When  these  grounds  are  appropriated  and  set 
apart  oj  the  coilipany,  it  would  be  neither  safe  nor  wise  to  allow  their 
limits  to  be  curtailed  or  extended  by  a  jury  in  a  proceeding  where 
they  collaterally  come  in  question,  as  in  this  case,  upon  the  mere 
showing  that  any  part  of  the  same  was  not  in  actual  use  at  any 
particular  time. 

The  testimony  in  the  case  is  very  brief,  and  the  main  facts  stand 
undisputed.  There  is  no  question  but  that  the  plaintifTs  cow  was 
upon  defendant's  right  of  way  when  first  seen,  and  from  that  time 
until  she  was  killed  she  was  upon  the  defendant's  station  gronndg. 
Where  the  material  facts  in  a  case  are  undisputed  or  admitted,  it 
is  the  duty  of  the  court  to  apply  the  law,  and  if  such  facts  fail  to 
make  out  the  plaintiffs  case,  the  court  should  direct  a  rerdict  for 
the  defendant. 

I  think  the  request  of  counsel  for  defendant  should  have  been 
given  to  the  jury,  and  the  judgment  should  be  reversed  and  a  new 
trial  granted. 

The  other  justices  concurred. 

Railroad  not  raquired  to  fence  Station  Grounds. — See  notes  to  Atchison, 
etc.,  R.  R.  Co.  e.  Shaft,  19  Am.  &  £Dg.  R.  R.  Cas.  589,  and  Atchifloii,  etc., 
R.  R.  Co.  V.  Griffis;  18  Id.  588. 

Killing  Stock—Negligence.— On  the  evening  of  May  18, 1861^  the  plaintiff 
put  his  two  horses  in  a  pasture-field  some  distance  from  the  Ime  of  the  de- 
fendant's railroad  between  Roseby's  Rock  and  Moundsyille,  in  MaxchslI 
county;  between  these  points  there  is  a  straight  piece  of  road  nearly  or  quite 
a  mile  long.  A  witness,  who  lived  near  the  defendant's  road  about  the  centre 
of  this  straight  line,  testified  that  she  could  see  along  the  road  a  half-mile 
on  either  side  from  her  house ;  that  about  daylight  on  the  morning  of  Hay 
14,  1881,  she  heard  a  locomotive  whistle  and  went  out  of  her  house  to  look 
for  the  train;  that  she  saw  opposite  her  house  the  plaintiffs  horses  running 
on  the  track  of  the  road  and  a  freight  train,  about  four  or  five  telegraph-poles 
behind  them,  running  in  the  same  direction  at  the  rate  of  about  twenty  or 
thirty  miles  an  hour;  that  the  horses  continued  running  on  the  track  in  front 
of  the  train  until  both  train  and  horses  passed  out  of  her  sight  around  a  bend 
in  the  road  a  half-mile  from  her  house,  where  she  first  saw  them,  and  in  that 
distance  the  train  had  gained  on  the  horses  so  that  ifrwas  but  one  or  tvo 
telegraph-poles  behind  them  when  it  passed  out  of  her  sight;  that  she  saw 
the  engineer  and  trainmen  sitting  on  the  train  doine  nothing  that  she  could 
discover ;  there  was  no  check  in  tne  speed  of  the  tram,  nor  was  the  bell  rang 
or  whistle  blown  until  a  short  time  after  the  train  passed  from  her  dght, 
when  she  heard  the  whistle.  A  short  time  after  this  train  passed  the  two 
horses  were  found  on  the  side  of  the  track,  one  of  them  deaa  and  the  other 
in  a  dying  condition,  both  had  their  legs  broken  and  were  otherwise  cat  and* 
bruised,  as  if  they  had  been  struck  and  thrown  from  the  track  by  a  loco- 
motive ;  they  were  found  some  distance  around  the  bend  where  the  train 
passed  from  the  sight  of  the  witness,  and  some  distance  from  each  other. 

Edd,  that  the  facts  did  not  so  conclusively  show  an  absence  of  negligence 
on  the  part  of  defendant,  as  to  warrant  directing  a  verdict  for  the  rauway 
company.     Johnson  v.  Baltimore  &  Ohio  R.  R.  Co.,*  25  W.  Ya.  570. 
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Baltimobb  Ain>  Ohio  B.  K  Go. 

V. 
SOHULTZ. 

(Adwmee  Otue^  Ohio.    Maiy^  1885.) 

Where  a  party  presents  to  the  court  a  written  request  for  instructions  to 
the  juiTy  unless  he  is  entitled  to  have  it  given  in  the  terms  in  which  it  is  ez- 
preesed,  there  is  no  error  in  refusing  it. 

Section  8324  R.  8.,  requiring  railroad  companies  to  fence  their  tracks,  and 
proTiding  that  they  shall  be  liable  for  damages  sustained  by  reason  of  the 
want  or  insufficiency  of  such  fences,  is  to  be  reasonably  construed ;  and  where 
such  damage  results  from  defects,  occurrinff  without  the  fault  or  neglect  of 
such  companies,  in  an  otherwise  sufficient  Muce,  there  is  no  liability. 

The  fact  that  an  insufficient  fence  has,  for  several  weeks,  been  maintained 
by  a  railroad  company  along  its  right  of  way  is  sufficient  to  justify  a  jury  in 
finding  it  guilty  of  negligence ;  and  the  fact  that  the  plaintiff's  stock  had, 
during  all  such  time,  been  kept  in  afield  adjoining  the  right  of  way,  without 
escaping  through  such  fence,  and  passing  upon  the  railroad-track,  is  not  suf- 
ficient to  excuse  the  company  from  such  neglect. 

Where  the  immediate  means  or  cause  of  such  stock  passing  over  such  fence 
And  upon  the  ndlroad-track  is  that,  recently  prior  thereto,  a  board  or  rail 
had  become  detached  and  fallen  from  the  fence,  without  the  knowledge  of 
the  company,-  such  company  is  not  excused  from  liability,  where  there  is  evi- 
dence to  justify  the  jury  in  finding  that  such  special  defeot  was  attributable 
to  the  generally  defective  condition  of  the  fence. 

Where  one  of  the  issues  in  an  action  is  whether  a  fence  is  sufficient  to  turn 
atock,  it  is  error  to  permit  witnesses,  who  show  no  other  qualification  than 
that  they  had  seen  the  fence,  to  give  to  the  jury  their  opinions  as  to  the  suf- 
ficiency of  the  fence  to  turn  stock. 

Ebbob  to  the  District  Oonrt  of  Seneca  County. 

The  action  below  was  brought  by  Peter  Bchultz  against  the 
Baltimore  &  Ohio  B.  R.  Co.,  to  recover  the  value  of  his  horse 
killed  by  the  cars  of  the  company,  upon  whose  track  it  bad  passed 
from  the  plaintiff's  field,  adjoining  the  company's  right  of  way, 
through  and  over  the  line  fence  built  by  the  company.  The  peti- 
tion iJl^es  that  this  fence  was  constructed  in  a  careless  and  negli- 
gent manner,  and  was  defective  and  insnfiScient  to  turn  stock,  or  to 
prevent  domestic  animals  from  going  upon  the  railroad-track;  that 
prior  to  and  at  the  time  of  the  accident,  this  fence  was,  through  the 
negligence  of  the  defendant,  in  bad  repair  and  insnfiicient  to  turn 
stock  and  to  prevent  domestic  animals  from  going  upon  the  rail- 
road, all  of  which  the  defendant  knew ;  that,  by  reason  of  such 
negligence  and  the  defective  condition  of  such  fence,  and  without 
the  fault  of  the  plaintiff,  his  horse,  on  the  10th  of  October,  1881, 
got  across,  through,  and  over  the  fence,  to  and  upon  the  track, 
where  it  was  killed  by  the  defendant's  car. 

A  demurrer  to  the  petition  was  overmled 
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It  was  agreed  that  the  horse  was  of  the  value  of  $140.  The  pe- 
tition prays  jud^ent  for  this  snm  and  interest  from  October  ll\ 
1881.  The  petition  did  not  aver  when  either  the  railroad  or  fence 
was  constructed,  except  that  it  was  prior  to  the  accident.  From 
the  bill  of  exceptions,  it  appears  that,  by  the  concession  of  the  de- 
fendant at  the  trial,  '^  the  sole  question  for  the  jury  to  find,  upon 
the  evidence  adduced  upon  the  trial,  was,  whether  the  company 
was  liable  to  the  plaintin  in  damages,  for  said  value  of  his  horsey 
through  any  negligence  on  account  of  defective  fence  between  the 
fields  of  the  plaintiff  and  its  right  of  way  for  its  railroad."  The 
evidence  for  plaintiff  tended  to  prove  that  the  fence  was  a  board 
fence,  less  than  four  feet  high ;  that  it  was  always  poor,  not  suffi- 
cient to  turn  stock,  not  high  enough,  and  weak ;  nails  out  in  maDj 
places,  boards  loose  at  one  end ;  would  stand  but  little  pressure ;  poete 
not  larse  enough,  cheeky,  and  could  not  hold  nails ;  boards  sagged 
down,  lapped  but  one  incn  at  the  end,  and  had  been  in  such  a  con- 
dition more  than  a  year.  The  evidence  of  the  defendant  tended  to 
show  that  the  fence  was  "  all  right ;"  that  the  plaintiff's  horse  was 
killed  on  the  morning  of  the  10th  of  October ;  that  it  had  been  put 
in  the  field  of  the  plaintiff  adjoining  the  railroad  the  evening  be- 
fore. 

The  evidence  tended  strongly  to  show  that  during  the  9th  or  the 
night  of  Uie  9th  and  10th,  of  October  the  top  boara  of  one  of  the 

Sanels  of  the  fence,  without  the  knowledge  of  defendant,  became 
etached  from  the  post,  leaving  the  fence  at  a  height  to  allow  the 
plaintiff's  horse  to  step  over  it,  and  that  at  this  point  the  horse 
passed  through  and  upon  the  track.  It  further  appeared  that  the 
plaintiff's  stock  had  been  running  in  the  same  inclosure  for  a  Ions: 
time  prior  to  the  accident,  and  that  none  of  them  had  before  escaped 
upon  the  track.  Upon  the  trial,  witnesses  who  had  seen  the  fence 
testified,  against  the  objection  of  the  defendant,  to  their  opinions 
concerning  the  fence,  and  that  it  was  "  not  a  good  fence ;"  **not  a 
substantial  fence ;"  "  not  fit  to  keep  stock  oflf;"  "  not  sufficient  to 
turn  stock."  Some  of  these  witnesses  testified  to  facts  descriptive 
of  the  fence,  in  connection  with  their  opinions ;  others  testified  to 
their  opinions  simply,  without  any  facts  upon  which  they  were 
foundea.    Many  oi  the  witnesses  failed  to  qualify  themeelves  to 

five  their  opinions  concerning  the  fence  beyond  the  fact  that  thej 
ad  seen  it.  To  the  admission  of  this  evidence  exceptions  were 
taken.  After  the  evidence  was  closed,  the  defendant  requested  the 
court  to  charge  the  lury  as  follows :  "  If  the  defendant's  fence  had, 
up  to  the  ni^t  of  the  accident  to  the  horse,  been  in  the  same  con- 
dition it  had  been  for  some  days  or  weeks  previously,  while  the 
plaintiff's  horse  was  running  in  his  field  contiguous  thereto,  and, 
by  some  accident,  without  tne  defendant's  knowledge,  the  fence 
became  otherwise  defective,  by- which  means  the  plaintiff's  horse 
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got  on  the  railroad-track  and  was  killed,  then  in  this  action  the  plain- 
tiff cannot  recover."    This  instmction  was  ref osed. 

The  court  charged  the  jnrj,  among  other  things,  that  if  they 
found  for  the  plaintiff,  they  suonld  return  their  veraict  for  him  for 
the  valne  of  the  horse,  with  interest  from  the  date  of  the  accident ; 
to  ^which  the  defendant  excepted.  Yerdict  was  returned  according 
to  this  instruction.  Defendant's  motion  for  new  trial  was  over- 
ruled, and  judgment  rendered  on  the  verdict,  which  judgnient  was 
affirmed  in  the  district  coui*t.  To  reverse  these  judgments,  the 
present  proceeding  is  prosecuted. 

Newbegin  <&  ^ngabury  for  plaintifiE  in  error. 

Oeo.  M,  Seney  for  defendant  in  error. 

Owen,  J.,  delivered  the  opinion  of  the  court : 

The  instruction  requested  was  properly  refused.  The  evidence 
tended  to  show  that,  for  a  long  time  prior  to  the  accident,  and  while 
the  horse  was  running  in  the  adjoining  field,  the  fence  was  in  a  de- 
fective, unsubstantial  condition,  and  insufficient  to  turn  stock.  The 
jury  was  at  liberty  so  to  find.  This  request  called  upon  gmrcnoii- 
the  jury  to  say  that,  notwithstanding  this  condition  of  om?*^  '^ 
the  fence,  if  "  by  some  accident,  without  the  defendant's  knowl- 
edge, the  fence  became  otherwise  defective,  by  which  means  the 
horse  got  upon  the  railroad-track  and  was  killed,  then  in  this  ac- 
tion the  plaintiff  cannot  recover."  The  hypothesis  of  a  sufficient 
fence  was  not  submitted  by  this  request.  Ijb  assumed  that  the  fence 
was  defective.  '  The  expression  "  otherwise  defective"  unmistak- 
ably referred  to  the  opening  left  by  the  top  board  of  the  fence  be- 
coming detached  recently  prior  to  the  accident,  through  which  the 
horse  passed.  The  jury  was  asked  to  say  that,  as  the  plaintiff's 
stock  had  not  passed  over  this  fence  before  the  accident,  though  for 
a  long  time  in  the  adjoining  field,  it  was  shown  to  be  sufficient  to 
turn  stock,  so  far  as  the  defendant's  duty  to  the  plaintiff  was  con- 
cerned, and  that  the  special  defect  occurring  without  defendant's 
knowledge  it  was  not  liable. 

If  the  defendant  was  not  entitled  to  this  instruction  in  the  very 
form  in  which  it  was  requested,  there  was  no  error  in  refusing  it. 
The  jury  was  at  liberty  to  find  from  the  evidence  that  the  very  de- 
fect, by  reason  of  which  the  horse  passed  over  the  fence  and  upon 
the  track,  was  attributable  to  the  generally  defective  condition  of 
the  fence.  Yet,  under  the  instruction  requested,  if  they  had  so 
found,  they  must  have  found  for  the  defendant  in  spite  of  its  neg- 
lect to  maintain  a  sufficient  fence.  There  is  nothing  in  this  view, 
nor  in  the  case  of  Railroad  Co.  v.  Smith,  38  Ohio  St.  410  (which 
holds  that  a  railroad  company  cannot  escape  responsibility  for  a  de- 
fective fence  by  showing  that  it  had  no  notice  of  its  actual  condi- 
tion); which  would  charge  a  railroad  company,  in  the  entire  absence 
of  negligence,  with  the  consequences  of  aefects  in  its  fence.    Tole- 
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do  <&  W.  R  R  Go.  V.  Daniek,  21  Ind.  S58 ;  Chicago  &  A.  R.  B. 
Co.  V.  Sanndera,  85  111.  288 ;  Davis  v.  Chicago,  R  L  <&  F.  R  B. 
Co.,  40  Iowa,  292. 

The  reasoning  in  support  of  the  claim  that  the  petition  failed 
to  state  facts  samdent  to  constitute  a  canse  of  action  is  that  section 
3324  R  8.J  which  required  railroad  companies  to  fence  their  r%ht 

Tub  allowbd  ^^  '^^Ji  *°^  8*^®  ^^  mouths  after  the  constructioD  of 
■T  BT^SoST^  their  railroads  to  build  the  fences,  was  repealed  bj  an 
^^n  7?^  Act  which  took  effect  April  20, 1 881 ;  that,  as  the 
i^Tu  tTATum  pji^jjj^j^pg  borse  was  killed  October  10, 1881,  this  time 

(six  months)  to  railroads  completed  within  the  ten  days  from  April 
10  to  20  was  a  vested  right,  a  part  of  the  contract  with  the  State, 
and  could  not  be  divested  by  the  repeal;  that,  for  aught  that  ap- 
pears, the  defendant's  road  may  have  been  completed  before  April 
20,  and  within  six  months  from  the  killing  of  tlie  plaintiff's  stock* 
October  10, 1881. 

This  view  is  untenable.  It  was  within  the  power  of  the  General 
Assembly  to  change  or  remove  altogether  the  limitation  as  to  time 
for  the  construction  of  fences  by  railroad  corporations.  Article  13, 
section  2,  of  our  Constitution  ordains  that  ^^corporations  may  be 
formed  under  general  laws,  but  all  such  laws  may,  from  time  to 
time,  be  altered  or  repealed."  Railroad  Co.  v.  Rdlroad  Co.,  30 
Ohio  St  604 ;  Railroad  Co.  v.  Sharpe,  38  Ohio  St.  160 ;  s.  a,  7 
Am.  &  Eng.  R  R  Cas.  643. 

The  effect  of  the  repeal  of  the  six  months'  limitation  was  to  sub- 
ject railroad  corporations  to  the  obligation  of  fencing  their  tracks 
without  other  qualification  than  that  of  such  construction  of  the 
enactment  as  would  allow  them  -a  reasonable  time,  after  the  change 
of  the  law,  to  build  their  fences,  and  thus  save  them  from  the  hard- 
ship  which  this  argument  assumes.  If  such  a  state  of  facts  exieted 
it  was  incumbent  on  the  coxnpany  to  set  them  up  in  defence. 
They  will  not  be  presumed.  The  record  discloses,  nowever,  that 
the  company  had,  before  the  accident,  assumed  to  construct  this 
fence.  The  duty  so  assumed  should  have  been  performed  with  a 
reasonable  regard  for  the  rights  of  others  interested  in  its  constrao- 
tion  and  maintenance. 

^EAEuam  OF  3.  There  was  no  error  in  instructing  the  jury  to  re- 
DAHAou.  |.^y.jj  ^  verdict  for  the  value  of  the  plaintiff's  horee, 
with  interest  from  the  date  of  the  accident  Hogg  v.  Zanesville 
Canal  Co.,  6  Ohio,  410. 

The  aereed  value  of  the  horse  was  $140.  The  plaintiff  was  de- 
prived of  diis  from  the  time  of  the  accident ;  and  for  the  time  it 
was  withheld  from  him,  he  was  entitled  to  be  compensated.  This 
upon  the  assumption,  of  course,  that  he  was  entitled  to  recover  in 
the  action. 

4.  A  more  serious  and  difficult  question  arises  upon  the  excep- 
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tion  of  the  defendant  below  to  the  admission  of  the  testimony  of 
non-expert9,  who  were  permitted  to  give  their  opinions  opmoK  m- 
concerning  the  sufficiency  of  the  fence  in  qnestion.  It 
is  maintained  by  the  defendant  that  the  witnesses  shonld 
have  been  restricted,  in  their  testimony,  to  statements  of  facts  con- 
cerning the  condition  of  tlie  fence ;  and  that  to  the  jury  should 
have  been  left  the  determination  of  the  sufficiency  ot  the  fence, 
apon  the  facts  so  testified  to,  unaided  by  the  mere  opinions  of  the 
witnesses  upon  that  subject.  The  question  presented  for  our  de- 
termination is,  whether  the  present  case  comes  within  any  of  the 
exceptions  to  the  general  rale  that  witnesses  must  testify  to  facts 
and  not  opinions.    An  examination  of  some  leading  cases  upon  this 

3aestion  will  show  that  there  is  no  iron  rule  by  which  it  may  be 
dtermined  when  mere  opinions  of  witnesses  will  be  received  as 
evidence,  but  that  it  depends  chiefly  upon  the  peculiar  subject  of 
investigation  and  the  conditions  of  eacn  case. 

In  Crane  v,  Northfield,  33  Vt.  126,  a  witness  was  asked  his  opin- 
ion whether  a  certain  bridge  or  culvert  was  safe  and  sufficient.  The 
qnestion  was  excluded.  Koland,  J.,  says :  "  This  was  authowtiw 
the  very  question  that  the  jury  were  to  try  and  decide,  ■■^^"^^• 
and  it  does  not  appear  to  us  that  there  could  be  any  difficulty  in 
having  the  condition  of  the  culvert  so  described  to  the  jury  by  the 
witness  that  they  would  be  just  as  capable  of  exercising  their  judg- 
ments and  forming  a  correct  opinion  as  the  witness  himself." 

Com.  V.  Sturtivant,  117  Mass.  122,  is  a  leading  case  in  this 
ooantry,  upon  the  authority  of  which  it  is  maintained  that  the  opin- 
ions of  witnesses  are  to  be  received  as  evidence.  In  this  case  a 
witness,  familiar  with  blood,  who  had  examined  with  a  lens  a 
blood-stain  on  a  coat,  when  it  was  fresh,  and  who  testified  to  its 
appearance  at  the  time  he  examined  it,  and  that  it  was  not  in  the 
same  condition  at  the  trial,  was  permitted  to  testify  that  its  appear- 
ance when  he  examined  it  indicated  the  direction  from  which  it 
came,  and  that  it  came  from  below  upward,  although  he  had  never 
experimented  with  blood  or  other  fluid  in  this  respect.  It  was  held 
that  the  testimony  was  properly  admitted.  Endicott,  J.,  says : 
"The  exception  to  the  general  rule  that  witnesses  cannot  give  opin- 
ions is  not  confined  to  the  evidence  of  experts  testifying  on  sub- 
jects requiring  special  knowledge,  skill,  or  learning,  but  includes 
the  evioence  of  common  observers,  testifying  to  the  results  of  their 
observation,  made  at  the  time,  in  regard  to  common  appearances  or 
facts,  and  a  condition  of  things  which  cannot  be  reproduced  and 
made  palpable  to  a  jury.  Such  evidence  has  been  said  to  be  com- 
petent from  necessity,  on  the  same  ground  as  the  testimony  of  ex- 
ports,  as  the  only  method  of  proving  certain  facts  essential  to  the 
proper  administration  of  justice."  It  was  assumed  in  this  case  that 
the  subject-matter  of  the  testimony  could  not  be  reproduced  or  de- 
scribed to  the  jury  as  it  appeared  to  the  witness  at  the  time. 
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In  Bliss  V.  Wilbraham,  8  Allen,  564,  it  was  held  that  the  opinion 
of  a  witness  concerning  the  safety  and  general  condition  of  abridge 
was  properly  excluded. 

In  Montgomery  v,  Scott,  34  Wis.  345,  one  of  the  issues  was, 
whether  the  road  in  question  was  defective  at  the  time  of  the  in- 
jury. '  The  opinion  of  a  witness  was  asked  whether  the  road  waein 
a  good,  passable  condition.  Cole,  J.,  says :  "  It  is  very  obvious  that 
the  question  was  properly  excluded,  since  it  was  calling  for  the 
opinion  of  the  witness  upon  the  very  issue  which  the  juir  were  to 
detennine,  and  where  such  opinion  was  not  admissible.  If  the  wit- 
ness knew  any  facts  relating  to  the  condition  of  the  road,  he  shonld 
have  stated  them,  and  left  the  jury  to  draw  their  own  conclusions 
from  these  facts.  .  .  .  From  the  very  nature  of  the  case,  the  jaiy 
were  quite  as  competent  to  form  a  judgment  as  to  the  sufBciencj  or 
insufficiency  of  the  highway,  from  facts  submitted  on  that  subject 
as  the  witnesses  could  be ;  and  it  is  veiy  apparent  that  this  was  the 
issue  they  were  to  try  and  determine." 

In  Kelley  v.  Fond  du  Lac,  31  Wis.  179,  the  safety  of  the  high- 
way  was  in  issue.  A  witness  was  permitted  to  testify  to  his  opinion 
concerning  its  safety.  This  was  held  to  be  error,  and  that  heconid 
testify  omy  to  facts,  from  which  the  jury  were  to  determine 
whether  the  road  was  safe.  This  case  was  followed  and  approved 
in  Griffin  v.  Willow,  43  Wis.  509. 

In  Veerhusen  v.  Chicago,  etc.,  R.  E.  Co.,  53  Wis.  689 ;  s.  c^ 
6  Am.  &  Eng.  R.  R.  Cas.  583,  it  was  held  that  the  mere  opinion 
of  a  witness  upon  the  question  whether  a  certain  bank  of  eartli 
between  defendant's  track  and  lands  occupied  by  the  plaintiff  was 
"  as  erood  a  protection  against  cattle  as  a  fence  four  and  a  half  feet 
high"  was  inadmissible.     Orton,  J.,  says :  "  An  objection  to  the 

Suestion  was  properly  sustained.  It  asked  for  a  mere  opinion  of 
le  witness  upon  a  matter  concerning  which,  with  the  same  knowl- 
edge of  the  facts,  the  opinion  of  any  one  else  would  have  as  much 
weight ;  and  the  jury  should  not  be  influenced  by  the  opinion  of 
any  one  who  is  not  more  competent  to  form  one  than  themselves, 
and  they  should  be  left  free  to  form  their  own  opinion  after  hear- 
ing all  the  evidence.  To  extend  expeii;  testimony  so  far  would 
include  almost  anything  which  is  the  subject  of  common  obeer- 
vation." 

In  Enright  v.  S.  &  S.  R.  R.  Co.,  33  Cal.  230,  the  principal  issne 
was  the  sufficiency  of  a  fence  to  turn  stock.  It  was  hela :  "  The 
opinion  of  experts  is  not  admissible  on  the  question  of  sufficiency 
of  fence  to  turn  cattle."  Schaflfer,  J.,  says :  "  The  facts  were  to  be 
testified  to  by  the  witness ;  but  the  question  of  sufficiency  was  with 
the  jury,  and  not  the  witness.  .  .  .  The  habits  and  instincts 
of  domestic  animals,  and  the  kind  of  a  fence  necessary  to  restrain 
them,  are  so  far  matters  of  general  observation  and  experience  that 
a  jury  coming  from  the  body  of  a  county  may  be  relied  on  to  deal 
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with  qneetions  like  the  one  in  hand  with  all  desirable  accaracy, 
though  unaided  by  the  opinion  of  persons  claimed  to  be  experts." 

In  Sowers  v.  iJukes,  8  Minn.  23  (Gil.  6),  it  was  held  that  "  the 
opinion  of  a  witness  cannot  be  received  as  evidence,  except  where 
the  question  is  one  of  science  or  skill,  or  has  reference  to  some 
subject  upon  which  the  jury  are  supposed  not  to  have  the  same 
degree  of  knowledge  with  the  witness."  The  issues  inyolved  the 
eomciency  of  a  fence  to  turn  stock.  A  witness  was  asked  the  ques- 
tion :  "  Was  the  fence  a  proper  fence  to  turn  stock,  and  could  they 
■easily  put  their  heads  through  between  fence  and  rider?"  At- 
water,  J .,  delivering  the  opinion,  says :  "  We  think  the  objection 
was  well  taken,  and  the  question  should  have  been  excluded.  .  .  . 
Id  this  case,  the  question  was  not  one  involving  or  requiring  sci- 
■ence  or  skill  to  arrive  at  a  just  conclusion,  nor  can  there  be  any 
presumption  that  the  jury  were  not  as  competent  judges  as  to  what 
fence  was  sufficient  to  turn  stock  as  the  witness.  It  does  not  ap- 
pear that  he  had  any  peculiar  sources  or  means  of  knowledge  on 
the  subject  which  are  not  presumed  to  be  equally  within  the  reach 
of  the  ]ury.  The  jury  are  to  form  opinions ;  the  witness  to  state 
facts.  The  height  of  the  fence,  the  materials  of  which  it  was  com- 
posed, its  condition  as  to  stability,  soundness,  etc.,  might  all  be  very 
pertinent  facts  to  be  stated  to  the  jury,  upon  which  to  base  their 
judgment  as  to  the  sufficiency  of  the  fence  to  turn  stock,  or  whether 
it  was  in  compliance  with  the  contract.  But  the  defendant  was 
entitled  to  the  judgment  of  the  jury  on  the  sufficiency  of  the  fence, 
and  that  judgment  could  not  rightfully  be  aided  by  the  mere 
opinions  of  a  witness  who,  so  far  as  appears,  had  no  means  of. 
information  beyond  their  own." 

Coming  to  the  adjudications  of  this  court,  a  thoughful  examina- 
tion will  show  them  to  be  in  entire  harmony  with  tne  rule  of  the 
•cases  cited. 

Clark  V.  State,  12  Ohio,  483,  was  one  of  the  pioneer  cases  hold- 
ing that  on  questions  of  insanity,  witnesses  other  than  professional 
men  may  state  their  opinions  in  connection  with  the  facts  on 
which  they  are  founded.  Birchard,  J.,  says :  "  A  careful  daily  ob- 
server of  a  pei*son  feigning  madness  would  witness  innumerable 
acts,  motions,  and  expressions  of  countenance  which,  with  the  at- 
tending incidents  and  circumstances,  conclusively  satisfy  him  of  the 
fictitious  character  of  the  malady,  but  which  he  could  never  com- 
municate to  a  jury  or  a  scientific  man,  so  as  to  give  them  a  fair 
<M>nception  of  their  real  importance." 

In  the  Clipper  v.  Logan,  18  Ohio,  375,  it  was  held  that  one  con- 
versant with  steamboats,  as  master,  engineer,  and  builder,  having 
examined  a  boat  injured  on  the  Ohio  Kiver,  may  state,  in  connec- 
tion with  the  facts,  his  opinion  as  to  the  direction  from  which  the 
boat  was  struck,  at  the  moment  of  contact.  Also,  that  any  such 
person,  having  examined  the  injured  boat,  may  describe  her  condi- 
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tion,  and  say  whether,  in  his  opinion,  she  is  worth  repairing. 
Spalding,  J.,  eajs :  ^'  With  the  fnlieBt  description  of  the  natnreand 
extent  of  the  injary,  the  triers  of  the  case,  farmers  and  mechanics, 
perhaps  i^orant  of  such  matters,  would  be  liable  to  err  in  their 
estimate  of  the  damages,  from  a  supposition  that  the  wreck  was  sns- 
oeptible  of  being  repaired  and  put  to  use  for  the  purposes  of  com- 
merce. The  opmion  of  one  conversant  with  steam-navigation,  and 
who  had  exammed  the  shattered  vessel,  was  neccessary  to  instruct 
the  minds  of  the  lury,  to  enable  them  to  arrive  at  a  correct  conclu- 
sion upon  that  subject." 

A  ckse  relied  upon  to  sustain  the  admissibility  of  the  opinions  of 
witnesses  in  such  cases  is  Stewart  v.  State,  19  Ohio,  302.     In  that 
case  it  was  held  to  be  competent  for  the  defendant  to  ask  a  wit> 
ness,  who  had  seen  the  transaction,  a  homicide,  whether^  when  the 
deceased  rushed  on  him,  there  was  time  enough  for  him  to  escajpe 
and  get  out  of  the  way  before  the  deceased  rushed  on  him.    Cald- 
well, J.,  says :  "  It  is  true,  as  a  general  rule,  that  the  opinion  of  a 
witness  cannot  be  given ;  the  witness  relating  the  facts  irom  whicli 
the  jury  form  their  opinion.     The  rule,  however,  is  not  universal. 
The  fact  here  sought  to  be  proved,  to  wit,  that  tiie  defendant 
could  not  avoid  the  conflict,  could  not  be  well  proved  to  a  jury  by 
a  statement  of  facts.  ...  A  variety  of  circumstances,  that  conid 
only  be  perceived  but  not  detailed,  would  constitute  the  a^regate 
from  which  the  opinion  would  be  formed."     See  State  r.  Kboads, 
29  Ohio  St.  171,  where  this  case  is  distinguished. 

In  Protection  Ins.  Co.  u  Harmer,  2  Ohio  St  457,  Ranney,  J., 
commenting  upon  apparently  conflicting  holdings  of  other  courts 
on  this  question,  says  :  "  In  this  conflict  of  opinion,  there  is  no  re- 
source left  but  to  return  to  the  principle  upon  which  such  evidence 
is  ever  received.  The  general  rule  certainly  is  that  facts  only  can 
be  given  in  evidence,  and  the  necessary  and  natural  deduction  from 
them  must  be  made  by  the  jury.  In  everything  pertaining  to  the 
ordinary  and  common  knowledge  of  mankind,  jurars  are  Buppoeed 
to  be  competent  and,  indeed,  peculiarly  qualified  to  determine  the 
experienced  connection  between  cause  and  effect,  and  to  draw  the 
proper  conclusion  from  the  facts  before  them.  ...  If  the  answer 
can  be  given  from  ordinary  experience  and  knowledge,  the  jury 
must  respond  to  it  unaided ;  if  the  effects  of  such  a  cause  are  only 
known  to  persons  of  skill,  and  are  to  be  determined  only  by  the 
application  of  some  principle  of  science  or  art,  such  persons  may 
^ive  the  results  of  tneir  own  investigation  and  experience  to  the 
jnry  in  the  way  of  opinion  the  better  to  enable  them  to  come  to  a 
correct  conclusion." 

In  Stillwater  Turnpike  Co.  v.  Coover,  26  Ohio  St.  620,  it  was  held 
that  in  an  action  against  a  turnpike  company  for  injuries  occasioned 
to  the  plaintiff  by  falling  into  a  hole  or  excavation  in  its  road,  it  is 
not  competent  for  witnesses  to  give  their  opinions  as  to  whether 


KILLING  STOCK — ^FENCES— OPINION  SVIDENOB.         687 

the  place  in  qnestion  was  dangerous.  Welch,  C.  J.,  'sajs: 
^'  Whether  that  place  in  the  road  was  dangerous  was  a  question  for 
the  jnry,  and  not  for  the  witnesses.  It  was  not  a  question  of  art, 
nor  was  it  one  where  the  jur^  could  not  be  put  in  possession  of  all 
the  facts  necessary  to  its  oecision.  The  witnesses  snould  have  been 
confined  to  a  statement  of  these  facts,  and  their  opinions  should 
have  been  rejected."  The  witnesses  in  this  case  were  said  to  be  in 
no  sense  adepts,  and  importance  seems  to  be  given  to  this  considera- 
tion by  the  Chief  Justice  in  his  opinion. 

These  cases  are  in  entire  harmony  with  the  numerous  cases  re- 
lied upon  to  suppoit  the  testimony  given  below,  which  held  that 
the  opinions  of  non-experts,  who  state,  so  far  as  is  practicable,  the 
facts  on  which  their  opinions  are  grounded,  will  be  received  on 
questions  of  identity  as  applied  to  persons,  things,  animals,  or 
liandwriting ;  and  of  the  size,  color,  and  weight  of  objects ;  of  time 
and  distances ;  of  the  mental  state  or  condition  of  another ;  of  insan- 
ity and  intoxication ;  of  the  affection  of  one  for  another ;  of  the 
{>hysical  condition  of  another  as  to  the  health  or  sickness  (in  which 
atter  case,  however,  the  opinion  of  a  non-expert  will  not  be  heard 
upon  the  paiticular  disease  or  cause  thereof) ;  of  values ;  of  the 
soundness  of  animals  ;  and  of  all  subjects  where  it  is  not  practicable 
nor  possible  to  put  the  juiy  in  possession  of  all  the  primary  facts 
upon  which  the  opinions  of  the  witnesses  are  grounded.  Com.  v. 
Sturtivant,  mpra;  1  Whart.  Ev.  sees.  436,  513;  1  Greenl.  Ev. 
sec  440,  and  cases  there  cited. 

For  a  witness  to  undertake  to  place  before  a  jury  all  the  facts 
and  symptoms  from  which  he  had  formed  the  opmion  that  a  per- 
son was  angry,  drunk,  sick,  in  love,  or  insane,  would  be  to  abandon 
himself  to  a  hopeless  attempt  at  mimicry  and  undignified  descrip- 
tions and  imitations,  as  ludicrous  as  they  would  be  vain  and  unprof- 
itable. This  serves  to  illustrate  the  necessity  of  the  exception  to 
the  rule. 

It  has  been  too  frequently  assumed,  both  by  judges  and  text- 
writers,  that  there  is  a  sharp  conflict  of  opinions  and  adjudications 
upon  this  subject.  On  the  contrary,  thorouffh  and  careful  review 
ox  the  authonties  has  satisfied  the  writer  ^  the  present  opinion 
that  there  is  marked  uniformity  in  the  views  expressed  by  authors 
and  judges  concerning  the  general  principles  wnich  underlie  this 
whole  subject.  The  apparent  conflict  of  opinion  arises,  rather,  in 
the  application  of  these  principles  to  the  particular  cases  under 
consiaeration. 

A  few  general  propositions  are  submitted,  which,  it  is  believed, 
fairly  reflect  the  current  of  authority  on  the  subject  of  the  admissi- 
bility of  the  opinions  of  witnesses  as  evidence. 

1.  That  witnesses  shall  testify  to  facts,  and  not  opinions,  is  the 
general  rule. 
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2.  Exceptions  to  this  rule  have  been  found  to  be,  in  some  cases, 
necessary  to  the  due  administration  of  justice. 

3.  Witnesses  shown  to  be  learned,  skilled,  or  experienced  in  a 
particular  art,  science,  trade,  or  business  nia^i  in  proper  case,  give 
their  opinions  upon  a  given  state  of  facts.  This  exception  is  limit- 
ed to  experts. 

4.  In  matters  more  within  the  common  observation  and  experience 
of  men,  non-experts  may,  in  cases  where  it  is  not  practicable  to 
place  before  the  jury  aU  the  primary  facts  upon  wnich  tiiej  are 
founded,  state  their  opinions  from  such  facts,  where  such  opinions 
involve  conclusions  material  to  the  subject  of  inquiry. 

5.  In  such  cases,  the  witnesses  are  required,  so  far  as  it  may  be, 
to  state  the  primary  facts  which  support  their  opinions. 

6.  Where  it  is  practicable  to  place  palpably  before  the  jury  tiie 
facts  supporting  tneir  opinions,  the  witnesses  should  be  restricted 
in  their  testimony  to  such  facts,  and  the  jnrors  left  to  form  their 
opinions  from  these  facts,  unaided  by  the  mere  opinions  of  the 
witnesses. 

7.  As  the  warrant  for  the  admission  of  the  opinions  of  witnesses 
as  evidence  is  found  in  some  exceptions  to  the  general  and  very 
salutary  rule,  which  requires  that  only  facts  De  stated  to  the 
jury,  it  is  the  duty  of  a  reviewing  court  to  see  that  admission  of 
mere  opinions  as  evidence  was  within  some  one  of  the  established 
exceptions  to  such  general  rule ;  and  where  it  does  not  appear  upon 
the  whole  record  but  that  the  jury  was  equally  capable  with  the 
witnesses  of  forming  an  opinion  from  the  facts  stated,  it  is  error  to 
admit  in  evidence  tne  opinions  of  witnesses. 

In  the  present  case,  many  of  the  witnesses  did  not  show  them- 
selves possessed  of  any  peculiar  knowledge  of,  nor  means  of  forming 
a  judgment  concerning,  the  fence  in  question,  or  the  habits  of  do- 
mestic animals.  Testimony  was  admitted,  of  mere  opinions,  nnai^- 
companied  by  a  statement  of  any  of  the  facts  upon  which  they 
were  f  oundea.  The  subject  of  the  testimony  was  a  board  fence. 
So  far  as  the  record  discloses,  it  was  capable  of  such  description  as 
to  height,  kind  of  materials,  manner  of  construction,  stability,  or 
otherwise,  as  would  enable  a  jury  to  form  an  intelligent  judgment 
as  to  its  sufficiency  to  turn  stock.  For  anything  that  appears  in  the 
record,  the  jurors  were  as  familiar  with  the  habits  of  aomestic  ani- 
mals, and  as  capable  of  forming  opinions  as  to  the  sufficiency  of  the 
fence  to  turn  stock,  as  the  witnesses  themselves.  The  witnesses 
should  have  been  restricted  in  their  testimony  to  the  facts,  and  the 
oranoK  ^  wv^  jury  left  free  to  form  an  opinion  upon  them,unii]^nenc6d 
BcmCTMCT  S  by  the  mere  opinions  of  the  witnesses.  It  must  not  he 
SSpS.  ™"  supposed  that  there  is  any  rule  of  evidence  concerning 
the  opinions  oi  witnesses  which  is  peculiar  to  fences,  hi^hwajre, 
bridges,  or  steamboats,  or  to  any  other  special  subjects  of  mvesti- 
gation.    Where  the  facts  concerning  their  condition  cannot  be 
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made  palpable  to  the  jarors,  bo  that  their  means  of  forming  opinions 
are  practically  equal  to  those  of  the  witnesses,  opinions  of  snch  wit- 
nesses may  be  received,  accompanied  by  sucn  facts  supporting 
them  as  they  may  be  able  to  place  intelligently  before  the  jury. 

For  the  error  above  indicated  the  judgments  below  are  reversed 
and  a  new  trial  ordered. 

Opinion  Evidence  as  to  Fences  not  Admissible! — See  Indiana,  etc.,  R.  R. 
Co.  «.  Hale,  19  Am.  &  Eng.  R  R.  Gas.  562;  St.  Louis,  etc.,  R.  R.  Co.  v.  Ritz» 
Id.  611 ;  Amstein  v.  Garner,  16  Id.  585. 


8t.  Louib,  Eansas  Orrr  and  Kobthsbh  RR  Oo. 

V. 

Busby. 
(81  MisBouH  BeporUy  48.) 

In  an  action  against  a  railroad  company,  under  the  statute,  for  double 
damaees  for  killing  stock,  the  statement  is  sufficient  after  verdict  in  that 
regard  if  enough  is  contained  therein  from  which  it  may  be  reasonably  in- 
ferred that  the  animal  escaped  upon  the  right  of  way  where  the  road  had 
n^lected  to  fence. 

The  fact  that  a  sufficient  length  of  time  had  not  elapsed,  after  the  fence 
became  defective,  to  allow  the  railroad  opportunity  to  repair,  is  a  matter  of 
defence  for  the  road  to  invoke. 

The  duty  to  fence  is  a  statutory  one,  imposed  on  the  railroads,  especially 
toward  the  adjacent  land-owner.  Such  owner  and  the  railroad  may  agree  as 
between  themselves  to  dispense  with  such  fence,  or  that  the  owner  should 
build  and  maintain  it,  or  to  maintain  it  in  common,  and  in  such  cases  the  land- 
owner cannot  maintain  an  action  against  the  railroad  for  any  injury  resulting 
from  the  absence  of  or  bad  condition  of  the  fence,  but  the  fact  that  the  fence 
belonged  to  the  company,  and  the  fence  inclosing  the  land-owner's  field  was 
joined  to  the  former's  fence  with  its  consent,  creates  no  legal  implication  that 
such  owner  of  the  land  assumed  any  obligation  to  aid  in  keeping  up  the 
fence. 

Appeal  from  Carroll  Circuit  Court. — ^Hon.  E.  J.  Broaddus, 
Judge. 

WdU  H.  BhdgeU  and  Oeo.  S.  Cfrover  for  appellant. 

Philips,  C. — This  action  was  instituted  in  a  Justice's  court,  and 
on  appeal  tried  finally  in  the  circuit  court.  The  statement  filed 
with  tne  justice  is  as  follows : 

.  ^^  Plaintifi  says  that  defendant  is  a  corporation  organized  under 
and  by  virtue  of  the  laws  of  the  State  of  Missouri,  and  as  such  cor- 
poration, as  aforesaid,  is  engaged  in  operating  a  railroad  faotb. 
from  St.  Louis,  Missouri,  to  Kansas  City,  in  Missouri,  the  line  of 
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said  road  passiDg  through  CarroUton  township,  in  Carroll  ooontr, 
Missouri.  That  on  or  about  the  month  of  October,  1878,  defend- 
ant had  not  erected  and  maintained  on  the  sides  of  its  said  road, 
good  and  substantial  fences,  where  the  same  passes  along  or  through 
mclosed  or  cultivated  fields  and  lands,  suitable  or  sufficient  to  pre- 
vent  cattle  or  other  animals  from  getting  on  to  said  road,  and  that 
on  or  about  said  month  of  October,  1878,  one  yearling  heifer  of 
the  value  of  $15,  the  property  of  this  plaintiff,  escaped  and  got 
upon  said  railroad  by  reason  oi  the  said  defendant's  failing  to  erect 
and  maintain  such  fence  as  aforesaid,  and  was  then  and  Siere  ran 
upon  and  over  by  defendant's  agents  and  servants,  and  was  thereby 
killed  in  CarroUton  township,  countv  and  State  aforesaid,  where- 
fore plaintifE  asks  judgm^t  for  said  amount  of  $15  with  costs  of 
suit.'' 

The  cause  was  submitted  to  the  court,  sitting  as  a  jury,  for  trial 
upon  the  following  agreed  statement  of  facts : 

''1st.  That  defendant  is  a  corporation  engaged  in  operating 
trains  of  cars,  and  that  the  line  of  said  road  passes  through  Carroll- 
ton  township,  in  Carroll  county,  Missouri.  2d.  That  the  heifer  is 
chaboe   to      ^^6  property  of  plaintiff,  and  of  the  value  of  $15.    3d. 

4UET.  That  heifer  was  killed day  of  October,  1878,  by 

defendant's  engine,  etc  4th.  That  she  was  killed  in  CarroUton 
township.  Sth.  That  prior  to  the  killing  defendant  had  erected  a 
good  and  substantial  fence  between  the  right  of  way  of  defendant 
and  inclosed  field  occupied  by  plaintiff,  but  that  at  the  time  of 
killing,  defendant  wholly  failed  to  maintain  the  fence,  separating 
the  ri^ht  of  way  of  defendant  and  the  inclosed  field  occupied  by 
plaintiff,  in  condition  to  prevent  cattle  from  getting  on  same.  6th. 
That  said  heifer,  bv  reason  of  such  failure,  escaped  through  said 
fence  and  got  on  defendant's  railroad  and  was  tliere  killed.  7th. 
That  the  fence  belonged  to  defendant,  and  the  fence  inclosing  plain- 
tiff's field  was  joined  to  said  fence  bv  defendant's  consent.  8th.  That 
both  plaintiff  and  defendant  had  knowledge  that  such  fence  was 
out  of  repair,  at  and  prior  to  the  killing.  9th.  That  defendant 
adopted  act  of  1868,  amending  charter  of  said  defendant  requiring 
defendant  to  fence  sides,"  etc. 

Ho  instructions  were  asked  or  given  in  the  case.  The  court 
found  for  the  plaintiff  in  the  sura  of  $15,  and  rendered  judgment 
accordingly.     The  defendant  has  brought  the  case  here  on  appeal. 

I.  The  first  error  assigned  for  the  revei*sal  of  the  judgment  is, 
that  the  statement  is  insufficient  to  support  the  judgment  The 
sufficiency  of  these  statements  has  been  the  subject  of  much  dis- 
cussion in  this  court.  Without  re-stating  the  points  of  controversj, 
or  reviewing  the  many  cases  decided,  it  may  be  affirmed  that  the 
latest  adjudications  on  this  subject  have  quite  clearly  establidied 
the  rales  by  which  it  is  not  difficult  to  determine  the  sufficiency  of 
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this  statement.  In  Edwards  v.  Bailroad  Co.,  74  Mo.  122,  s.  6.,  7 
Am.  &Ens.  R.B.  Cas.  547,  the  court  says :  ^^  There  is  no  CAum  or  n. 
express  allegation  that  the  cow  got  upon  the  track  in  S^^"^; 
consequence  of  the  failure  of  the  defendant  to  erect  or  i»«c^™>»- 
maintain  fences  and  cattle-guards,  as  required  by  the  statute ;  but 
we  think  the  averment  quoted,  if  not  equivalent  to  such  an  aUe^a- 
tion,  will  at  least  warrant  an  inference  tnat  the  cow  got  upon  tne 
track  by  reason  of  the  failure  to  fence.  The  case  presented  is  not 
one  of  an  entire  failure  to  state  a  cause  of  action,  .  .  .  but  the 
case  is  one  where  the  cause  of  action  is  defectively  stated,  and  such 
defective  statement  is  good  after  verdict,  evidence  having  been 
^iven  in  support  of  it  wnich  cured  the  defect."  And  in  later  cases 
it  has  been  lield  substantially,  that  where  enough  is  averred  in  the 
statement  from  which  it  may  be  reasonably  inferred  that  the  ani- 
mal got  upon  the  track  in  consequence  of  the  failure  of  the  road  to 
fence  at  that  point,  this  will  be  sufficient  after  verdict,  when  sun- 
ported  by  the  requisite  proof.  Nance  v.  St.  Louis,  I.  M.  &  S.  R.  K. 
Co.,  79  Mo.  196 ;  s.  c,  19  Am.  &  Eng.  E.R.  Cas.  594 ;  Jackson  v. 
St.  Louis,  I.  M.  &  S.  R.  £.  Co.,  80  Mo.  147.  The  allegations  of 
the  statement  in  question  are,  that  the  defendant  had  neglected  to 
erect  and  maintain  good  and  substantial  fences,  where  the  road 
runs  alon^  and  through  inclosed  and  cultivated  fields  and  lands, 
etc.,  and  mat  plaintifi's  heifer  got  upon  said  railroad  ^'  by  reason  of 
the  def endant'is  failure  to  erect  and  maintain  such  fence  as  aforesaid, 
and  was  then  and  there  run  over  and  killed,"  etc  It  is  distinctly 
averred  that  the  injury  occurred  "  by  reason  of  defendant's  failure 
to  erect  and  maintain  such  fence  as  aforesaid."  The  inference 
clearly  is,  that  the  animal  got  upon  the  track  at  the  place  where  the 
company  had  neglected  to  fence.  It  is  further  alleged  that  the 
animal  was  ^Hhen  and  there  killed."  The  agreed  statement  of 
facts  is:  ^^That  said  heifer,  by  reason  of  such  failure,  escaped 
through  said  fence  and  got  on  defendant's  railroad  and  was  there 
killed."  So  the  verdict  was  amply  sustained  by  the  proof,  and, 
after  verdict,  we  think  there  is  sumcient  in  the  statement  to  sup- 
port the  judgment 

U.  It  IS  insisted  by  appellant,  that  the  evidence  did  not  ^  far 
enough  to  fix  a  liabihty  on  -defendant,  because  it  did  not  amrmsr 
tively  appear,  that  a  sufficient  length  of  time  had  elapsed,  after  the 
fence  got  out  of  repair,  to  allow  defendant  an  opportunity  to  make 
the  necessary  repair.  This  objection  is  not  well  taken. 
If  the  fence  was  down,  and  not  a  lawful  fence  at  the  £S?tompSb 
time  the  animal  went  upon  the  track  through  it,  the  JSSSk  m^' 
inference  would  be  that  defendant,  upon  whom  de- 
volved the  dutv,  was  not  maintaining  a  lawful  fence.  Aside  from 
this,  the  agreed  statement  recites  ^'  that  at  the  time  of  the  killing, 
defendant  wholly  failed  to  maintain  the  fence  ...  in  condi- 
tion to  prevent  cattle  from  getting  on  same."    If,  as  a  matter  of 
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fact',  sufficient  time  had  not  elapsed,  after  the  fence  got  out  of  re- 
pair, to  allow  the  defendant  to  restore  it,  why  did  it  not  include 
that  statement  when  making  an  agreed  statement  of  what  the  real 
facts  were?    It  was  matter  of  defence  for  it  to  invoke. 

III.  The  final  contention  of  appellant  is,  that  the  fenoe  in 
question  was  a  division  fence  between  the  parties ;  and,  therefore, 
as  the  law  in  such  case  imposed  upon  the  parties  a  mutual  obliga- 
tion to  maintain  it,  the  plaintifE  cannot  recover,  because  he  was 

Dmsioa  rsircB  S^^'^'J  ^^  Contributory  negligence.  There  is  no  doubt 
-DUTYTOKKP  of  tho  rulc  ordiuarlly,  that  where  two  adjoining  pro- 
prietors have  erected,  or  agreed  on  a  division  fenoe  be- 
tween them,  and  use  the  same  for  their  mutual  accommodation,  a 
common  duty  is  imposed  on  each  to  keep  up  such  fence,  and  neither 
can  recover  damage  from  the  other  for  m jury  consequent  upon  this 
omission.  There  is  much  apparent  equity  in  the  position  of  the  de- 
fendant, that,  as  the  plaintifit,  by  joining  his  fence  on  to  the  defend- 
ant's, was  benefited  to  the  extent  of  bemg  relieved  from  building  a 
fence  on  one  side  of  his  land,  he  was  thereby  placed  under  obli- 
gation, at  least,  to  help  keep  up  the  division  line.  But  is  this  a 
le^l  obligation,  under  the  facts  and  law  applicable  to  this  case! 

We  are  referred  by  counsel  to  the  lollowing  adjudications: 

Jackson  v.  Rutland  R.  R.  Co.,  25  Yt.  150,  and  Railroad  Co.  v. 
Miami  Co.  Infirmary,  32  Ohio  St.  566.  In  the  Yermont  case  it  is  to 
Drrr  of  raii^  ^®  obscrved,  that  the  omission,  on  the  part  of  the  railroad 
B^ln  to'i^ce  to  fence  at  the  given  point,  was  by  consent  of  the  ad- 
adjoImno  J!^^  jacent  land  proprietor.  Judge  Redfield  held  that,  un- 
der the  charter  of  the  railroad,  as  well  as  the  general 
law  of  the  State,  the  duty  imposed  upon  the  railroad  to  fence,  was 
only  toward  the  owner  of  the  adjoining  land ;  and,  therefore,  it  and 
the  adjacent  owner  might  stipulate  ''  to  let  the  land  remain  nn- 
fenced,  or  to  assume  the  buraen  themselves,  and  no  other  land- 
owner could  complain  upon  the  mere  ground  of  the  increased 
liability  to  injury  of  his  cattle." 

The  basis  of  this  declaration  of  law  is,  that,  in  that  State,  "it  is 
not  now  considered  that  the  owners  of  cattle  have  any  right  to  de- 
pasture them  in  the  highway.  The  owner  of  cattle  is  nere  left, 
since  the  revised  statutes  of  1839,  as  at  common  law.  He  is  bound 
to  keep  his  cattle  at  home."  Such,  however,  has  never  been  the 
law  in  Missouri.  Gorman  v.  P.  R.  R.  Co.,  26  Mo.  441 ;  Bradford 
V.  Floyd,  80  Mo.  207.  A  railroad  company  is  not  liable  in  this 
State  for  damages  to  cattle  not  belonging  to  the  adjacent  land- 
holder, where  such  cattle  got  upon  the  railroad  by  coming  through 
the  fence  of  the  adjoining  proprietor,  provided  such  be  a  lawful 
fence.  Harrington  v.  C,  K.  I.  &  P.  R.  R.  Co.,  71  Mo.  384,  385; 
8.  c,  2  Am.  &  Eng.  R.  R.  Cas.  652. 

The  Ohio  case,  likewise,  rests  upon  peculiar  provisions  of  the 
local  laws  of  that  State.    As  appears  from  the  decision,  all  ndl- 
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road  fences  constrncted  by  the  company  become,  by  operation  of 
the  Btatnte,  partition  fences.  When  the  railroad  track  passes 
through  inclosed  fields,  ^^  the  proprietor  thereof  is  required  to  con- 
8trnct  one  half  the  fences  necessary  to  partition  snch  inclosed  lands 
from  the  railroad  track."  And  '^  they  shall  be  ke^t  in  repair,  in 
all  respects,  as  partition  fences  are  now  by  law  required  to  be  kept 
in  repair."  But,  both  by  the  charter  of  dfefendant  and  the  general 
law  of  this  State,  the  defendant  company  is  ^^  required  to  erect  and 
maintain  good  and  substantial  fences  on  the  sides  of  said  railroad, 
or  its  branches,  where  the  same  passes  through,  along  or  adjoining 
inclosed  or  cultivated  fields  or  uninclosed  lands."  Laws  1868,  §  3, 
p.  li3  ;  B.  S.  §  809.  This  is  a  statutory  obli^tion,  imposed  on 
the  railroad  company,  especially  toward  the  adjacent  land-owner ; 
and  without  more,  no  duty  at  law  rested  on  the  plaintiff  to  keep 
np  such  fence.  Such  adjacent  proprietor  and  the  railroad  company 
might  a^ree,  as  between  themselves,  to  dispense  with  such  fence, 
or  that  the  adjoining  proprietor  should  buila  and  maintain  it,  or  to 
maintain  it  in  common.  In  such  cases  the  land-owner  could  not 
maintain  an  action  against  the  company  for  any  injury  resulting 
from  the  absence  or  bad  condition  oi  such  fence.  This  was  so 
held  in  Ells  v.  P.  B.  B.,  48  Mo.  231.  Was  there  any  agreement 
or  understanding  between  the  plaintiff  and  defendant,  which  would 
exempt  the  defendant  from  its  statutory  obligation!  The  only 
evidence  touching  this  issue,  is  the  following  recital  in  the  agreed 
statement :  ^^  That  the  fence  belonged  to  defendant,  and  the  fence 
inclosing  plaintiff's  field  was  joined  to  said  fence  by  defendant's 
consent.  This,  manifestly,  was  nothing  more  than  a  mere  privi- 
lege, conceded  by  defendant  to  plaintiff,  to  join  his  fence  at  two 
comers  to  the  fence  which  "  belonged  to  defendant."  ^^  ^ 
The  fence  still  belonged  to  defendant.    No  leiral  im-  juiiotiSi^*"^ 


plication  can  arise  from  such  consent,  that  the  plaintiff  thatofowkkb, 
assumed  any  obligation  to  aid  in  keeping  up  this  fence.  ^"""■^ 
The  most  the  law,  in  snch  state  of  case,  would  exact  of  the  plaintiff 
is,  that  he  should  do  no  injury  to  defendant's  fence  where  he  joined, 
and  could  not  complain  of  defendant,  if  lus  cattle  should  get  on 
defendant's  track,  and  be  killed  by  reason  of  the  fence  being  im- 
paked  at  the  point  of  junction.  Section  6656  Bev.  Stat,  cannot 
serve  the  defendant.  Even  were  it  conceded  that  this  statute  aph 
plies  to  railroads,  the  fence  could  only  become  a  division  fence 
*^  on  demand  made  by  the  person  owning  such  fence,"  on  tiie  other 
party,  to  pay  ^^  one  half  the  value  of  so  much  thereof  as  served  to 
mdose  his  land,  and  npon  such  payment,  shall  own  an  undivided 
half  of  snch  fence."  Tne  remaining  clauses  and  succeeding  sections 
point  out  the  remedy,  etc.,  for  enforcing  the  rights  of  such  in- 
terested parties  in  the  division  fence.  There  is  no  pretence  that 
any  snch  steps  were  taken  in  this  case. 

»  A.  ft  E.  R.  Oas.— 88 


694  6T.   LOUIS,  ETC.,   R.   R.   CO.  t).  BTJ8BT. 

It  follows  that  the  jadgment  of  the  circuit  court  should  be 
affirmed.    All  concur. 

Failurt  to  ftnct  at  Point  of  Injury  no  Ground  for  Liabilityi  if  no  Failure  to 
fenct  where  Cattle  entered  Rl^ht  of  Way. — See  notes  to  ^remmer  «.  Gnen 
Bay,  etc.,  R.  R.  Co.,  19  Am.  &  Ene.  R  R  Cae.  577;  Wabash,  etc,  R  R  Co. 
V.  Tretts,  Ibid.  608;  and  Missouri  Pacific  R  R  Co.  e.  Perriquez,  Ibid.  580. 

Duty  and  Failure  to  fence  at  Point  where  Cattle  entered  mutt  be  pleaded. 
— LouisTille,  etc.,  R  R  Co.  v.  Skelton,  19  Am.  &  Eng.  R  R  Cas.548;  Snid^ 
«.  St.  Louis,  etc.,  R  R  Co.,  7  Id.  558. 

Injuring  Stock — Fences— Pleading. — The  complaint  stated  that  the  pLsin- 
tiff's  cow  was  killed  at  a  point  where  the  defendant  railroad's  track  was 
wholly  unfenoed,  and  where  it  was  required  by  statute  to  maintain  fences, 
and  that  by  reason  of  the  failure  of  the  defendant  to  maintain  fences,  plain- 
tifTs  cow  strayed  upon  the  road  and  was  killed.  It  was  urged  that  the  com- 
plaint was 'defective  in  that  it  did  not  state  that  the  cow  got  upon  the  trsck 
at  a  point  where  there  was  no  fence,  but  only  that  there  was  none  where  she 
was  killed.  Edd,  that  this  objection  was  not  well  taken.  That  the  com- 
plaint, after  alleging  that  the  cow  was  killed  at  a  point  where  there  was  no 
xence,  and  where  by  law  the  defendant  was  bound  to  fence,  proceeds:  "That 
by  reason  of  the  failure  of  the  defendant  so  to  maintain  fences  tiie  plaintilFs 
cow  strayed  upon  the  road  and  was  killed,  and  that  this  averment  came  up  to 
the  necessary  requirements.  Moore  e.  WalMsh,  St.  Louis  &  Pacific  R  JL  Co.,* 
81  Missouri,  499. 

Killing  Steele— Statute — Pleading — Averment  as  to  Sufficiency  of  Fence* 
—•In  an  action  under  the  statute  against  a  railroad  company  for  killing  stock, 
a  complaint  averring  that  the  railroad- track  was  not  '*  sufficiently  fenced**  st 
the  place  where  the  animals  got  on  the  track  and  were  injured  and  killed, 
sufficiently  alleffes  that  the  track  was  not  *'  securely  fenced,*'  as  required  by 
the  statute,  and  is  good  on  demurrer.  Evansville  &  Terre  Haute  R  R  Co. 
e.  Tipton,*  101  Ind.  197. 

Killing  Steele — Practice— Evidence  as  to  Negllgeneei  Admission  of.— The 
petition  stated  a  cause  of  action  grounded  on  the  facts  that  the  cattle  were 
running  at  large,  and  were  killed  by  a  train  on  the  defendant's  road  at  a 
point  where  the  right  to  fence  existetd ;  and  a  recovery  was  also  sought  be> 
cause  of  the  negligent  and  careless  manner  in  which  said  defendant  opeiated 
said  line  of  railroad  ...  at  a  place  where  it  was  the  ri^ht  and  duty  of  the 
said  defendant  to  erect  a  fence.  It  also  stated  in  the  petition  that  the  plsin- 
tift  was  in  no  manner  negligent,  and  that  he  did  not  contribute  to  the  acci- 
dent. These  several  matters  or  causes  of  action  were  stated  in  a  single 
count,  but  no  objection  was  made  to  the  petition  on  this  ground.  The  oe- 
fendant,  however,  moved  to  strike  from  the  petition  the  allegations  stetim^ 
that  the  road  was  negligently  operated,  and  thereby  the  cattle  were  Idlled. 
This  motion  was  overruled,  and  the  defendant  answered  the  petition. 
Counsel  for  the  appellant  in  his  argument  concedes  that,  by  answering  over, 
the  error,  if  one  it  was,  in  overruling  the  motion  was  waiv^.  But  it  is  in- 
sisted that  evidence  was  introduced  tending  to  establish  the  allegations  ss  to 
negligence,  and  thereby  the  defendant  was  prejudiced,  and  that  this  consti- 
tutes reversible  error.  The  plaintiff  had  the  nght  to  ask  a  recovery  under 
the  statute,  because  the  road  was  not  fenced,  and  to  plead  the  facts  entitling 
him  thereto.  He  also  had  the  right  to  set  up  in  a  separate  count  a  cause  of 
action  entitling  him  to  recover  because  of  the  negligent  nunner  the  trsin 
was  operated,  and  he  had  the  right  to  introduce  evidence  to  sustain  both  <^ 
these  causes  of  action.  Therefore  the  court  did  not  err  in  permitting  such 
evidence  to  be  introduced.  If  the  facts  stated  in  the  petition  would  not  en- 
title the  plaintiff  to  recover,  the  defendant  should  have  demurred,  or  hj 
motion  had  the  causes  of  action  stated  in  different  cottnts,  and  then  assuled 
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either  or  both  by  demurrer  if  the  facts  stated  were  legally  insufficient.  As 
the  plaintiff  had  the  legal  right  to  introduce  the  eyidence^  it  cannot  be  said 
that  the  defendant  was  legally  prejudiced,  as  counsel  claim,  because  of  its 
supposed  effect  upon  the  other  cause  of  action.  Boott  e.  Chicago,  Milwaukee 
A  St.  Paul  R.  R.  Go.,*  Iowa,  Sept.  25,  1885. 

Injury  to  Stock — Fences— Gates  Left  Openi — ^A  recovery  cannot  be  had 
for  injury  to  stock  done  by  the  engine  and  cars  of  a  railroaa  company  where 
it  has  erected  and  m^ntained  the  fences  and  gates,  required  by  law,  at  the 
place  where  the  injury  occurred,  and  where  the  evidence  fails  to  show  that 
the  gate  through  which  the  stock  entered  upon  the  track  was  left  open,  or 
that,  if  it  was,  the  company  could,  by  the  exercise  of  reasonable  diligence, 
have  known  it,  or  that  if  left  open  and  the  company  knew  it,  a  reasonable 
time  had  elapsed,  after  it  acquired  such  knowledge,  in  which  to  close  it. 
Redmore  v,  Wabash,  St.  Louis  &  Pacific  R.  R.  Go.,*  81  Mo.  227. 

Killing  Stock — Failure  to  ring  Beli  at  Public  Crossing. — ^In  an  action 
founded  on  Revised  Statutes,  section  806,  against  a  railroad  for  killing  plain- 
tiff's hog  at  a  puji>lic  crossing,  caused  by  neglect  to  ring  the  bell  or  to  blow 
the  whistle  of  its  locomotive,  it  not  appearing  that  the  hog  was  fettered  or 
hindered  so  as  to  prevent  its  escape  from  the  track  had  the  signals  been 

fiven,  it  is  proper  for  the  trial  court  to  instruct  the  jurf  to  find  whether  the 
illing  was  caused  by  the  alleged  neglect  to  give  the  signals.  Eendrick  v. 
The  Ghicsgo  &  Alton  R.  R.  Go.,*  81  Mo.  521. 

KlitiAg  Stock — Double  Damages. — Section  809  Revised  Statutes  of  Mis- 
souri, 1879,  subjects  a  railroad  to  the  payment  of  double  damages  for  hogs 
which  escape  upon  its  track  by  reason  of  its  neglect  to  fence  and  in  conse- 
quence are  killed  by  its  engines  and  cars.  Henderson  v,  Wabash  R.  R.  Go.,"*^ 
81  Mo.  605. 

Killing  Stock — Statute — Jurisdiction  of  Justice  of  tlie  Peace  or  Mayor  of 
city. — The  Indiana  statute  relating  to  fencing  of  railroad-tracks  provides 
that  when  animals  are  killed  upon  a  railroad-track  that  has  not  been  fenced 
as  by  that  act  required,  the  owner  inay  brin^  this  action  before  any  justice 
of  the  peace  of  tne  county  in  which  the  killing  is  done.  Rev.  St,  1881^  $ 
4026.  In  the  general  law  for  the  incorporation  of  cities  the  civil  jurisdic- 
tion of  the  mayor  is  fixed  by  the  following  language:  '*  He  shall  have  within 
the  limits  of  said  city  the  jurisdiction  and  powers  of  a  justice  of  the  peace 
in  all  matters,  civil  and  criminal,  arising  under  the  laws  of  this  State.*' 
Rev.  St  1881,  i  8062.  ffM^  that  the  action  for  killing  stock  by  reason  of 
failure  to  fence  was  a  personal  action,  and  not  one  in  remy  and  that  hence 
the  mavor  of  a  city  through  which  a  railroad  runs  has  jurisdiction  ih  such  a 
case,  tnough  the  injury  and  the  point  where  the  stock  strayed  on  to  the 
track  were  without  the  corporate  limits.  Wabash,  etc.,  R  R.  Go.  v.  Lash,* 
Indiana,  Sept.,  1885. 

Killing  Stock — Jurisdiction  of  Justice  of  the  Peace. — Where  animals  are 
killed  by  a  single  locomotive  at  different  times,  the  causes  of  action  are 
separate  and  distinct,  and  if  one  cause  of  action  is  for  an  amount  under  fifty 
dollars,  it  must  be  brought  before  a  justice  of  the  peace.  Louisville,  etc., 
R.  R  Go.  V.  Quade,*  101  Ind.  864. 

Failure  to  Fence— Killing  Cattle — Jurisdiction.— See  note  to  IQssouri  Pa- 
cific R.  R  Go.  e.  Wade,  19  Am.  &  Bug.  R  R  Gas.  690.  See  also  Tern  Haute, 
etc.,  R  R  Go.  e.  Pierce,  Ibid.  581. 
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V. 

Batlibs. 

(76  Alabama,  406.) 

In  An  action  against  a  railroad  company  to  recover  damages  for  injnrieito 
stock,  counsel  for  the  plaintiff,  appellee  in  this  court,  spamng,  in  hit  con- 
cluding argument  before  the  jurj,  of  an  engineer  who  was  in  chsige  of  de- 
fendant's train  at  the  time  of  the  injuij,  ana  who  had  been  examined  ai  t 
witness  on  behalf  of  the  defendant,  said :  '<  Engineers  on  railroadfi,  like  this 
engineer,  haye  to  emigrate  if  they  do  not  conform  to  the  wishes  of  their  em- 
ployen,  and  testify  as  their  employers*  interests  require ;  they  testify  with  a 
halter  around  their  necks.'*  EM,  on  exception  resored  thereto  bv  defeodaot, 

That  if  this  had  been  stated  as  an  inference  or  opinion,  based  on  the  wit- 
ness' connection  with  the  railroad,  and  with  the  act  complained  of  as  negiigent, 
counsel  would  haTC  kept  within  legrltim&te  bounds. 

But  having  been  stated  as  a  fact,  not  as  an  inference  or  opinion,  and  the 
bill  of  exceptions,  which  purports  to  set  out  all  the  evidence,  not  ahowiDg 
any  fact  or  circumstance  in  evidence  which  justified  such  a  line  of  azj^unieDt, 
it  should  have  been  ruled  out,  and  the  jury  cautioned  against  allowing  it  to 
have  any  influence  with  them;  and  the  failure  of  the  court  to  so  role  ia  a  re- 
versible error. 

A  railroad  company  is  not  necessarily  liable  for  injuries  done  to  8to(^  on 
proof  tracing  some  acts  of  omitted  duty  to  the  company's  employeea;  if  the 
omitted  duty  did  not  cause  or  in  any  way  contribute  to  the  injury,  ita  oous- 
sion  confers  no  right  of  recovery. 

Nor  is  it  necessary  that  the  company's  employees  shall  attempt  the  impo»- 
sible;  and  hence,  if,  without  fault  of  such  employees,  a  danger  ia  not  and 
cannot  be  discovered  until  all  appliances  known  to  the  best-regulsted  rail- 
road motive  power  are  clearly  powerless  to  avert  or  mitiffate  the  injorTi 
then  a  failure  to  apply  such  useless  sffencies  imposes  no  liability;  and  ptf- 
tieularly  would  tnis  be  the  case  u,  by  attemptinff  the  impoaaihle,  the 
chances  of  another  or  greater  peril  would  be  increased. 

The  engineer,  while  attendms  to  the  other  wants  of  his  train,  most  be 
constantly  on  the  lookout  for  obstructions  on  the  track;  and  thisxeqaiie' 
mentis  met  when  he  bestows  on  the  service  that  steady,  reffolarcare  and 
watdifulness  which  his  other  duties  would  allow  a  very  cazefu  and  prndent 
perM>n  to  give  to  it. 

Appbal  from  Lawrence  Oircait  Ooort. 

Tried  before  Hon.  H.  0.  Speakb. 

This  suit  was  brought  b^  John  K.  Bayliss  against  the  East  Ten- 
nessee, Virginia  &  (^i^a  B.  B.  Co.,  a  corporation  operatiDg  a 
railroad  in  this  State,  to  recover  damages  alleged  to  We  b^ 
filtered  by  the  plaintifE,  by  reason  of  uie  n^ligent  killiog  or  < 
horse  belonging  to  him  by  defendant's  locomotive.  The  etviBe 
was  tried  on  issnes  joined  on  the  pleas  of  not  gnilty  ^^ ,.  ^ 
statute  of  limitations  of  one  year,  the  trial  resolting  in  a  verdict 
and  judgment  for  the  plaintiff. 
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No  eye-witnefises  to  the  killing  were  examined  by  the  plaintiff ; 
but  the  evidence  introduced  on  his  behalf  tended  to  show  that  his 
horse  was  killed  by  the  locomotive  of  the  defendant's  '^  west- 
bound" passenger  train^  on  the  morning  of  the  16th  October, 
1881,  before  daylight ;  that  the  horse,  jnst  prior  to  being  killed, 
ran  along  the  siae  of  defendant's  track,  most  of  the  way  neai*  the 
ends  of  the  cross-ties,  in  the  direction  in  which  the  train  was 
moving,  about  one  hundred  and  seventy-five  yards,  and  was  killed 
in  attempting  to  cross  the  track ;  that  tne  tram  was  running  on  a 
down  grade ;  and  that  the  track  was  straight  and  unobstructed  for 
about  one  mile  east  of  the  place  where  the  horse  was  killed.  The 
value  of  the  horse  was  shown. 

The  defendant  examined  as  a  witness  the  engineer  who  was  in 
charge  of  the  locomotive  by  which  the  horse  was  killed,  who  testis 
fied,  in  substance,  among  other  things,  that  he  never  saw  the  horse 
antU  it  sprang  ou  the  track  about  ten  feet  in  front  of  the  engine ; 
that  the  mstant  he  saw  it,  he  reached  his  hand  up  to  sound  the 
cattle-alarm,  but  before  he  could  do  so  the  engine  had  struck  the 
horse ;  that  when  it  sprang  on  the  track,  the  front  of  the  engine 
was  so  near  it  that  it  was  impk>ssible  to  stop  the  train,  or  to  reverse 
the  engine,  or  to  sound  the  cattle-alarm,  or  to  ring  the  bell,  or  to 
do  anything,  before  the  horse  was  struck ;  that  the  head-light  on 
his  engine  was  as  good  as  any  in  use  by  any  railroad,  and  was,  at 
the  time  of  the  accident,  in  good  order  and  burning  brightly,  but 
by  it  he  was  not  able,  at  that  time  of  ni^ht,  to  discover  an  object 
more  than  one  hundred  yards  ahead  of  him  on  the  track ;  that 
'^  the  head-light,  by  reason  of  the  focus  of  its  light,  enables  an  en- 
gineer to  see  objects  at  some  distance  on  the  track  better  than  ob- 
jects near  at  hand,  and  that  objects  on  the  track  could  always  be 
seen  by  the  head-light  better  than  objects  on  the  side  of  the 
track ;''  that  '^  by  use  of  his  head-light  he  was  enabled  to  see  on 
either  side  of  the  track,  at  the  distance  of  one  hundred  yards,  about 
twenty-five  or  thirty  feet,  at  the  distance  of  fifty  yards  about 
twenty  feet,  and  at  the  distance  of  ten  or  fifteen  yards,  about  four 
or  five  feet,  beyond  the  cross-ties ;"  that  '^  when  the  horse  sprang 
upon  the  track,  it  came  at  right,  angles  with  the  track,  and  was 
struck  broadside ;"  that  at  the  time  of  the  injury  he  was  running 
on  a  down  grade  at  the  rate  of  thirty-five  or  forty  miles  an  hour ; 
that  he  was  several  minutes  late,  having  been  delayed  by  a  con- 
necting line,  and  he  had  been  endeavoring  ^^  to  make  up  the  time 
so  lost  whenever  and  wherever  he  could,  as  required  by  aef endant's 
schedule,"  but  that,  at  the  time  of  the  injury,  ^^  he  was  not  exceed- 
ing, but  was  obeying  the  directions  of  his  schedule;"  that  when  he 
entered  the  down  grade,  near  the  place  of  the  killing,  ^^  he  was 
careful  to  shut  off  steam,  because  the  impetus  already  acquired,  and 
the  weight  of  the  train  rolling  down  the  grade,  were  sufficient, 
without  the  addition  of  steam-power,  and  that  it  is  usual  for  engi- 
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neen  to  do  this  when  they  reach  a  down  grade;  that  he  was,  at 
the  time,  and  nntil  he  etmck  said  horBe,  in  uie  constant  and  active 
dificharse  of  all  the  duties  pertaining  to  his  position,  including  the 
duty  of  shutting  off  the  steam,  and  of  looking  after  the  water  in 
his  boiler  to  prevent  its  getting  too  low,  of  watching  the  steam 
connections  with  his  air-orakes,  and  observing  the  time  he  was 
making,  and  the  schedule  regulations  upon  whidi  he  was  numing; 
and,  in  addition  to  all  these,  when  his  attention  was  not  neoesBaruj 
called  off  by  these  other  duties,  he  was  keeping  a  constant  and 
Yiffilant  lookout ;  that  he  could  not  have  seen  said  hone  before  he 
did  see  it  (which  was  too  late  to  avert  the  injury  by  the  use  of  any 
human  agency),  if  the  horse  had  been  his  own  property,  instead  of 
the  plaintiff's;  that  if  a  tree  bad  fallen  across  the  track,  at  the 
place  where  said  horse  was  killed,  he  could  not  have  seen  it,  at  the 
time  of  night  in  question,  bv  the  light  of  his  .head-light  within  a 
less  distance  than  one  hundred  yards,  and,  at  the  speed  he  was 

Sing,  he  could  not  have  stopped  the  train  wit^iin  a  leas  distance 
an  two  hundred  and  fifty  yards,  although  his  life  depended  upon 
it,  by  the  use  of  any  human  appliances  f°  and  that  ^'  he  was  keep- 
ing a  sharp  lookout,  and  did  not  see  any  obstacle  or  any  object 
anywhere  until  the  animal  made  the  sudden  leap  on  the  track  as 
stated."  The  defendant  also  offered  evidence  tending  to  show  that 
its  roadbed  and  track  were  in  good  order ;  that  its  locomotive  and 
cars,  and  the  equipments  and  appliances  thereof,  were  of  the  best 
and  most  approved  kind,  and  in  perfect  order,  and  that  the  engi- 
neer wasfaitliful,  capable,  and  efficient,  and  among  the  best  on  the 
road.  Defendant  also  introduced  evidence  tending  to  show  that 
the  horse  had  been  grazing  on  the  north  side  of  the  track,  not  far 
from  an  embankment  about  four  feet  hifi:h ;  that  it  ran  along  the 
side  of  said  embankment,  as  indicated  oy  its  tracks,  and  along  a 
ditch  succeeding  the  embankment  on  the  west,  for  ninety  feet, 
when  it  attempted  t(^  cross  and  was  killed ;  and  that  there  was 
some  undei^rowth  about  the  embankment,  where  stock  bad  been 

f  razing.     Tlie  bill  of  exceptions  purports  to  set  out  all  the  evi- 
ence,  the  substance  of  the  material  portions  of  which  are  stated 
above. 

The  court  charged  the  jury,  eoo  mero  motUj  among  other  things 
as  follows :  (1) ''  if  the  jury  believe  from  the  evidence  that  the 
engineer  in  char^  of  the  train,  on  perceiving  the  horse  on  the 
track  of  the  road,  failed  to  use  dl  tlie  means  within  his  nower, 
known  to  skilful  engineers  (such  ad  the  application  of  his  Drakes 
and  the  reversal  of  his  engine,  etc.),  in  order  to  stop  the  train ;  end 
the  jury  further  believe  that  the  engineer  had  time  to  apply  his 
brakes  and  revei-se  his  engine,  and  use  all  means  in  his  power  to 
stop  the  train,  then  the  engineer  would  be  guilty  of  negligence." 
(2)  "  It  is  for  the  jury  to  determine,  from  all  the  evidence,  whether 
or  not  there  was  negh'geuce  upon  the  part  of  the  engineer."  To 
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these  portions  of  the  eeneral  cliarge  the  defendant  excepted,  and 
alflo  to  the  following  diarge,  amon^  others,  given  at  the  plaintiff's 
request :  1.  ^'  Engineers,  in  mnnmg  trains,  should  always  be  on 
the  lookont  for  obstrnetions ;  and  when  discovered,  no  matter  when 
or  Inhere,  should  promptly  resort  to  all  means  within  their  power, 
or  known  to  skilful  en^neers,  to  escape  the  impending  danger,  or 
to  avert  the  threatened  injury ;  and  engineers  snould  exert  a  prop- 
er degree  of  watchfulness  in  order  to  discover  obstructions  upon 
the  track.    Less  than  this  is  not  du6  diligence." 

As  recited  in  the  bill  of  exceptions,  ^^  during  the  progress  of  the 
final  argument  by  plaintiff's  counsel  to  the  jury,  he  made  the  fol- 
lowing statement:  ' Engineers  on  railroads,  like  this  engineer,  have 
to  emigrate  if  they  don  t  conform  to  the  wishes  of  then*  employers, 
and  testify  as  their  employers'  interests  require.  They  testify  with 
a  halter  around  their  necks.'  To  this  remark  defendant  im- 
mediately excepted,  because  it  was  the  statement  of  facts  as  facts, 
of  which  there  was  no  evidence.  The  pi'esiding  judge  simply  said 
to  defendant's  counsel,  ^Take  your  exception.'  Thereupon  plain- 
tiff's associate  counsel  said,  ^Go  ahead;  let  them  take  their  ex- 
ception.' And  there  was  no  withdrawal,  or  attempt  at  withdrawal, 
of  said  remark  by  said  counsel ;  but  he  added  that  he  had  not  de- 
sired to  do  injustice  to  defendant  or  its  engineer.  Nor  was  any 
instruction  given  in  reference  thereto  by  the  court." 

Hums%^  U-ordon  cfe  Sheffey  for  appellant. 

IF".  P.  Chitwood  and  j.  U.  Kvmpe^  contra. 

Stone,  J. — ^In  the  concluding  argument,  counsel  for  the  appellee, 
speaking  of  a  witness  who  had  testified  for  the  defendant,  said : 
^^  Engineers  on  railroads,  like  this  engineer,  have  to  emigrate  if 
they  do  not  conform  to  the  wishes  of  their  employers,  and  testify 
as  their  employers'  interests  require.  They  testify  with  a  halter 
around  their  necks." 

There  is  no  question  that  an  agent  or  employee  in  any  case  is 
supposed  to  be  favorably  inclined  to  the  interests  and  wishes  of  his 
employer..  This  is  natural  and  human,  though  not  universaL  And 
this  bias,  if  bias  it  be,  is  all  the  more  natural  if  the  agent  be  tes- 
tifying to  acts  of  his  own  performance.  But,  like  all  other  wit- 
nesses, his  testimony  should  be  weighed  fairly,  impartially  weighed ; 
weighed  by  his  intelligence,  his  manner,  the  consistency  of  his 
story,  its  probability  or  improbability,  and  all  those  other  tests  by 
which  a  narration  convinces  us,  or  fails  to  convince  us.  The  luror 
is  in  search  of  truth,  and  should  be  blind  to  consequences.  When 
he  follows  his  convictions  implicitly,  he  vindicates  the  jury  system 
and  his  fitness  for  its  duties. 

Did  counsel  go  beyond  the  boundary  of  legitimate  argument  in 
this  cause  ? 

Speaking  of  the  rule  in  cases  like  this,  we,  in  Cross  i;.  State,  6^ 
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Ala.  476,  said :  '^  The  etatement "  of  connsel,  to  authorize  revereal, 
— *.  ^  "  ^^6t  be  made  as  qf/act;  the  fact  stated  most  be  un- 
nTAKST.  supported  by  any  evidence,  must  be  pertuient  to  the 
issue,  or  its  natural  tendency  must  be  to  influence  the 
finding  of  the  jury,  or  the  case  is  not  brought  within  the  influence 
of  the  rule."  In  the  later  case  of  W6\Se  v.  Minnis,  74  Ala.  386, 
the  language  of  counsel  to  whidi  exception  was  reserved  was,  that 
his  client  was  a  ^Marge-hearted,  great-souled,  confiding,  trusting 
man."  There  was  no  testimony  to  support  this  assertion,  nor  wa8 
there  anything  in  evidence  from  whicn  it  could  be  inferred.  The 
design  and  tendency  of  the  language  evidently  were  to  induce  the 

J'ury  to  look  favorably  and  charitably  on  anything  the  client  may 
lave  done,  or,  perhaps,  testified  to.  Bef  emng  to  these  strong  ad- 
jectives, we  said,  when  they  are  used  as  attributes  of  diaracter,they 
are  facts,  and  are  provable  as  other  traits  of  character  are,  when 
they  become  a  material  subject  of  inquiry,  if  they  ever  can  become 
80.  We  reversed  the  case,  because  tne  court  did  not  instmct  the 
jury  to  disregard  such  unauthorized  statements  when  thereto  re- 
quested. 

If  what  was  objected  to  in  this  case  had  been  stated  as  an  in- 
ference or  opinion  based  on  the  witness'  connection  with  the  rail- 
road, and  with  the  act  complained  of  as  negligent,  counsel  would 
have  kept  within  legitimate  bounds.  It  was  not  so  stated.  It  was 
stAmoKn  OF  stated  as  fact.  Its  meaning  is  that  there  is  a  rule  or 
rSSSSS'nm-  custom  with  railroad  companies  to  discharge  their  em- 
DncL  plovoes  if  they  do  not  testify  "  as  their  employers'  in- 

terests require."  If  this  be  so,  then,  indeed,  do  '^  they  testify  with 
halters  round  their  necks."  Such  terror,  duress,  or  restraint  wonld 
be  well  calculated  to  exert  its  influence  on  many  minds  and  vonld 
materially  impair  the  weight  of  testimony  thus  given.  See,  also, 
Motes  V.  Bat^  74  Ala.  874. 

The  record  before  us  informs  us  it  contains  all  the  evidence,  and 
there  is  nothing  shown  to  justify  the  line  of  argument  pursued. 
It  presented  the  common  case  of  the  officers  in  charge  of  the  train 
being  the  only  eye-witnesses  of  the  collision  and  injury.  Such,  of 
necessity,  is  generally  the  case.  It  would  rarely  happen  that  any 
person,  other  than  tne  engineer  and  fireman,  coula  have  actnal, 
personal  knowledge  of  injury  done  to  stock,  and  the  circumstances 
attending  such  injury.  The  arms  being  on  the  ndlroad  to  disprove 
negligence,  after  the  injury  is  shown,  and  the  only  possible  means 
of  making  such  exculpatory  proof  bein^  through  its  own  employees, 
its  condition  is  deplorable  in  the  last  degree,  if  its  only  attainable 
witnesses  are  necessarily  to  be  disbelieve,  for  no  other  reason  than 
that  they  are  employees  of  the  railroad. 

The  language  copied  above  should  have  been  ruled  out,  should 
have  been  declared  improper,  and  the  jury  should  have  been  eaa- 
tioned  against  allowing  it  to  have  any  innuence  with  them.    We 
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^o  farther.  When  connsel  treepafis  on  the  domain  of  unproven 
facts,  the  presiding  judge  shonla  promptly  set  aside  any  verdict 
they  may  recover,  nnless  he  is  clearly  and  affirmatively  convinced 
the  verdict  is  right,  and  would  have  been  the  same,  in  the  absence 
of  SQch  unauthorized  argument.  The  law,  by  imposing  on  raihoads 
the  duty  and  burden  of  disproving  all  acts  of  negligence,  when 
they  are  shown  to  have  inflicted  an  injury,  is  certainly  exacting 
enough  without  loading  them  down  witn  additional  burdens,  that 
are  neither  proved  nor  provable.  Corporations,  under  the  same 
measure  of  proof,  are  entitled  to  the  same  verdict  and  judgment  as 
individuals  are  entitled  to.  Less  than  this  is  not  a  verdict  accord- 
ing to  the  evidence. 

%ut  in  inquiries,  such  as  those  presented  by  this  record,  a  second 
question  of  equal  importance  comes  up.  Did  the  alleged  omission 
of  duty  cause  the  injury  complained  of  t 

When  injury  is  shown,  and  some  acts  of  omitted  duty  are  traced 
to  the  railroad's  employees,  the  railroad  is  not  necessarily  liable. 
If  the  omitted  duty  did  not  cause,  or  in  any  way  con-  25^^"  vhS 
tribute  to,  the  injury,  its  omission  confers  no  right  of  SSm?  **'  "^' 
recovery.  Kor  is  it  necessary  that  railroad  employees  shall  attempt 
the  impossible.  If,  without  fault  of  such  employees,  a  danger  is 
not,  and  cannot  be,  discovered  until  all  appliances  known  to  the 
best-regulated  railroad  motive  power  are  clearly  powerless  to  avert 
or  mitigate  the  injury,  then  a  failure  to  applv  such  useless  agencies 
imposes  no  liability.  And  particularly  would  this  be  the  case  if, 
by  attempting  the  impossible,  the  chances  of  another  or  greater 
peril  would  be  increased.  Code  of  1876,  §§  1699,  1700 ;  M.  &  C. 
R.  R  Co.  V.  Bibb,  37  Ala.  699 ;  Ala.  Gt.  So.  R.  R.  Co.  v.  Mc- 
Alpine,  75  Ala.  113 ;  s.c.,  22  Am.  &  Eng.  R.  R.  Cas.  602 ;  Steele  v. 
Char.,  Col.  &  Aug.  R.  R.  Co.,  11  S.  C.  589. 

That  part  of  the  general  charge  which  was  copied  from  S.  &  If. 
R.  R.  Co.  V.  Williams,  65  Ala.  74,  is  not  erroneous.  It  does  not, 
and  was  not  intended  to,  mean  that  the  engineer  shall  keep  his  eye 
steadily  on  the  track  before  him,  to  the  neglect  of  his  other  equati v 
imperative  duties.  The  movements  of  the  eye  are  quick  and  mpia. 
The  engineer,  while  attending  to  the  other  wants  of  his  train,  must 
be  constantly  on  the  lookout  for  obstructions ;  and  he  meets  tins 
requirement  when  he  bestows  on  the  service  that  steady,  regular 
care  and  watchfulness  which  his  other  duties  allow  a  very  careful 
and  prudent  person  to  give  to  it  See  this  case  when  formerly 
here,  72  Ala.  20. 

For  the  single  error,  the  judgment  of  the  circuit  court  is  re- 
versed and  the  cause  remanded. 


Negligence  in  Icliiing  Stocic,  Stoppage  of  Train,  or  increase  of  Speed. — 
For  a  thorough  discussion  and  collation  of  authorities  on  the  general  subject 
of  negligence  of  railroad  companies  in  killing  stock,  see  notes  in  the  following 
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preceding  Tolumee  of  the  Am.  &  Bug.  R.  R.  Cases :  TiL  577,  IS80,  xiii.  SXHt 
630,  XT.  557. 

If  it  iB  wholly  impracticable  to  stop  the  speed  of  the  train  in  time  to  pre- 
Tent  a  collision  with  the  cattle,  and  it  is  the  safest  practice  to  increase  rather 
than  diminish  the  speed  of  the  train  in  order  to  prevent  throwing  it  from  the 
track,  when  such  a  cause  is  pursued  for  the  safety  of  passengers,  although  the 
cattle  were  killed,  negligence  cannot  be  imputed.  Loutsrille  &  Fra&fort 
R  R.  Co.  e.  Ballard,  2  Mete  (Ky.)  177  ;  Owens  e.  Hannibal  &  St  Joe  B.  R 
Co.,  68  Mo.  887;  Bemis  e.'Conn.  &  Passumpeic  River  R.  R.  Co.,  48  Yt.  875; 
Louisville,  etc.,  R.  R.  Co.  e.  Milton,  14  B.  Monr.  (Ey.)  75. 


Alabama  Gbeat  Southebn  R  R  C!o. 

McAliPIKE  &  Co. 
(76  Alabama,  118.) 

The  rule  ffoveminff  the  duty  and  liability  of  railroad  companies  in  nnmhig 
their  trains  is,  that  tiieir  employees  must  bestow  on  the  service  that  decree 
of  care  and  diliffence  which  very  careful  and  prudent  persona  give  to  their 
own  affairs  of  similar  magnitude  and  delicacy. 

When  injury  has  been  shown  to  have  been  inflicted  by  a  railroad  ooDpany 
in  the  runninff  of  its  train,  the  burden  is  shifted,  to  the  company  to  repel  the 
imputation  of  negligence,  by  proof  sufficient  to  establish  a  pnnuhfaeU  cam 
of  proper  diligence. 

It  is  the  duty  of  employees  of  railroad  companies  to  observe  the  statutory 
regulations  as  to  blowing  whistle,  etc.  (Code  1876,  §  1699);  and  in  case  of 
injury  done  by  a  running  train,  which  could  be  reasonably  traced  to  a  non- 
observance  of  these  regulations,  it  becomes  the  duty  of  the  company  to 
prove  that  they  had  been  complied  with ;  but  this  principle  cannot  be  ex- 
tended to  such  injuries  as  are  not  caused  by  non-observance  of  the  r^gols- 
tions. 

The  law  does  not  require  that  a  railroad  company,  in  its  management  of  a 
running  train,  should  attempt  the  impossible  in  order  to  prevent  injury  or 
accident;  yet,  it  must  resort  to  the  necessary  appliances  to  prevent  injury  or 
accident,  so  long  as  there  is  hope ;  and,  when  sued,  the  ontts  is  on  the  com- 
pany to  show  the  utter  fruitlessness  of  any  attempt  that  might  be  made. 

If  a  moving  train  of  a  railroad  company  has  a  proper  head-light  and 
brakes  in  go(^  order,  is  skilfully  officered,  is  not  runnmg  at  undue  speed, 
and  the  officers  and  agents  directmg  the  movements  of  the  train  areattentlTe 
and  vigilant,  and  guilty  of  no  negligence,  then,  if  by  reason  of  the  weather, 
or  other  unavoidable  hindrance,  an  animal  on  the  track  is  not  seen  until  it 
is  too  late  to  save  it  by  the  use  of  the  appliances  belonging  to  the  train,  the 
company  is  not  liable  for  the  loss  or  injury. 

A  charge  instructing  a  jury,  in  a  case  against  a  railroad  company  to  re- 
cover damages  for  killing  stock,  that  if  they  found  the  issues  in  favor  of  the 
plaintiff,  they  should  ascertiun  the  value  of  the  stock  killed,  and  return  a 
verdict  therefor,  with  interest  thereon  from  the  date  of  ^e  loss  to  the  time 
of  the  trial,  is  free  from  error. 

Appeal  from  Greene  Circuit  Oonrt. 
Tried  before  Hon.  S.  H.  Spbott. 
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This  was  an  action  by  J.  A.  McAIpine  &  Co.  against  the  Ala- 
bama Oreat  Southern  B.  B.  Co.,  a  corporation  operating  a  raih'oad 
in  this  State,  to  recover  damages  for  injuries  alleged  to  have  been 
done  to  k  mare  ^ and  mule,  the  property  of  the  plaintiffs,  by  the 
defendant's  locomotive  and  train  of  cars,  through  and  by  reason  of 
negligence  and  want  of  care  on  the  part  of  defendant's  agents  in 
the  management  and  running  of  said  locomotive  and  train.    The 
defendant  pleaded  (1)  the  general  issue ;  (2)  that  at  the  times  said 
male  and  mare  were  all^d  to  have  been  injured  ^or  killed  they 
were  not  the  property  oi  the  plaintifb ;  and  (8),  in  substance,  that 
the  plaintiffs  suffered  said  mare  and  mule  to  run  at  large  and  on 
defendant's  track,  and  that,  therefore,  the  injuries  complained  of 
were  caused  by  the  wrong  and  negligence  of  the  plaintiffs,  and  not 
from  a  want  of  proper  care  and  diligence  on  the  part  of  the  de- 
fendant.   Issue  was  joined  on  the  first  and  second  pleas,  and  a  de- 
murrer was  interposed  to  the  third,  which  was  sustained  by  tlie 
court.     The  trial  resulted  in  a  verdict  and  judgment  for  the  plain- 
tiffs. 

The  plain ti&,  after  showing  ownership  and  the  value  of  the 
mare  and  mule,  introduced  evidence  tending  to  show  that,  on  4th 
November,  1881,  the  mule  was  killed  by  a  locomotive  attached  to 
a  train  on  defendant's  road,  going  north-east,  about  three  hundred 
and  eighty-four  yards  south-west  of  Boligee,  a  regular  depot  or 
\  station  on  said  road,  at  which  station  or  depot  a  public  road  crossed 
said  track ;  that  ^^  the  whistling  or  signal  post,  at  or  near  which  the 
whistle  for  the  station  and  road  crossing  is  usually  blown,"  is 
about  four  hundred  and  ten  yards  further  south-west  from  the 
station,  thus  making  the  signal  post  seven  hundred  and  ninety-four 
yards  south-west  of  said  station  ;  ^'  that  at  the  place  where  said  mule 
was  killed  there  were  on  both  sides  of  the  railroad  open  lands 
used  as  a  pasture,  covered  with  ordinary  swamp  woods,  which  came 
down  to  defendant's  riffht  of  way,  on  the  north-west  side  of  the 
track,  about  fifty  feet  from  the  iron  rail  of  the  track,  but  did  not 
come  down  to  it  on  the  opposite  side ;"  that  the  mare  ^'  was  found 
about  one-half  mile  from  JBoligee  station,  injured  so  as  to  render 
her  useless  ;  that  she  was  blind  in  one  eye,  but  could  see  a  little 
out  of  the  other ;  that  she  was  seen  on  the  track,  which  was  straight, 
open,  and  entirely  unobstructed  for  more  than  a  mile,  in  front  of 
the  passenger  train  of  defendant,  on  November  26,  1881,  the  dis- 
tance not  being  definitely  known ;  that  the  engine  blew  the  stock 
alarm  continuously  from  the  time  the  train  came  in  si^ht  of  a  wit- 
ness, who  observed  it  from  a  point  about  four  hundrea  yards  from 
the  railroad  and  from  the  mare ;  but  the  mare  remained  on  the 
track  shaking  her  head  as  if  tiring  to  ascertain  from  what  direc- 
tion tlie  sound  proceeded,  until  knocked  off ;  and  that  the  train 
slackened  its  speed  from  the  time  the  whistle  blew  until  it  struck 
the  mare,  commg  to  a  full  stop  shortly  thereafter." 
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The  evidence  introduced  on  belifdf  of  the  defendant  taided  to 
show  that  the  mule  was  killed  after  dark  and  after  the  engineer 
had  ^ven  the  usual  whistle  signals  for  Boligee  station  and  the 
crossing  thereat ;  that  just  prior  to  striking  the  mule,  the  brakes, 
which  were  the  best  in  use,  and  of  which  the  engineer  had  com- 
plete control,  were  applied  in  order  to  stop  the  train  at  the  station ; 
that  from  the  time  they  were  applied  until  the  mule  was  stmck, 
thej  were  firmly  held  on ;  that  at  the  time  the  brakes  were  applied 
the  train  was  inning  at  the  rate  of  about  twenty-seven  miles  per 
hour;  that  the  engine  was  in  charge  of  a  competent  and  skilfol 
man  who  had  been  a  locomotive  engineer  for  tnirty  years,  aod  it 
had  "  a  good  head-light,  which  was  lit  and  burning  brightly''  at 
the  time  of  the  accident ;  that  the  position  of  the  euj^neer  was  on 
the  right-hand  side  and  that  of  the  fireman  on  the  left-hand  side 
of  the  engine ;  that  both  were  in  their  respective  places,  and  on 
the  watch  for  obstructions,  etc.,  at  the  time  of  the  accident ;  that 
^^  the  first  the  engineer  saw  of  said  mule  it  was  trying  to  cross  the 
track  from  the  left-hand  side  of  the  road ;  it  was  nrst  seen  directlj 
in  front  of  the  engine,  just  as  he  struck  it ;"  that  an  engineer,  from 
his  position  on  the  en^ne,  cannot,  on  account  of  the  boiler  and 
smoWstack,  see  the  left-hand  rail  of  the  track  for  about  fifty  feet 
in  front  of  the  engine ;  that,  with  the  aid  of  the  head-light,  an  en- 
gineer can  see  the  entire  right  of  way  of  the  railroad  one  hundred 
and  fifty  feet  ahead  of  the  engine,  and  onward  until  the  range  oi^ 
light  is  passed ;  that  "  the  light  from  the  head-light  does  not  cover 
the  entire  right  of  way  back  of  one  hundred  and  fifty  feet  ahead 
of  the  engine,  but  only  part,  beginning  with  the  roadbed,  and 
slanting  gradually  outward  until  it  reaches  the  outside  lines  of  the 
right  of  way,"  which  is,  at  the  place  of  accident,  one  hundred  feet 
wide ;  that  ^^  in  running  a  passenger  train  at  its  usual  rate  of  speed, 
one  can  stop  the  train  between  one  hundred  and  one  hundrea  and 
fifty  yards,  by  the  use  of  the  said  brakes  and  appliances  for  sudi 

furpose,  but  that  it  cannot  be  stopped  within  that  distance  bj  any 
nown  appliances  in  use ;"  that  '^  the  engineer  was  looking  forward 
when  said  mule  was  struck,  and  could  have  seen  it  had  itpeen  any 
where  on  the  right  of  way  beyond  one  hundred  and  fifty  feet  in 
front  of  the  engine,  or  anywhere  in  the  line  of  light  cast  by  the 
head-light ;  but  it  was  not  seen,  nor  was  the  mule  on  the  rignt  of 
way  at  the  time  the  engineer  could  have  seen  it,  and  he  did  not  see 
any  other  mule ;"  that  the  first  time  the  fireman  saw  the  mule  '^it 
was  about  twenty  feet  from  the  engine,  coming  in  a  run,  and  jumped 
on  the  track  immediately  in  front  of  the  engine ;"  that  when  he 
saw  the  mule,  he  had  just  got  up  from  shovelling  coal  into  the  fur- 
nace of  the  engine ;  that  '^  from  the  time  the  mule  was  perceived 
until  the  injury  had  been  done,  it  was  impossible  to  do  anything 
known  to  skiltul  engineers  to  avert  or  prevent  the  injury;"  ana 
that  it  was  the  fireman's  duty  to  ring  the  bell  when  approaching 
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BtatioDB,  but  he  did  not  remember  ringing  the  bell  before  striking 
the  male,  though  he  did  ring  it  afterwards  nntil  the  station  was 
reached. 

The  evidence  for  the  defendant  farther  tended  to  show  that 
^'  the  said  mare  was  killed  abont  26th  November,  1881,  by  a  pas- 
senger train  coming  north-east,  between  one-half  and  three-qnarters 
of  a  mile  south*west  of  Boligee  station,  in  an  open  field ;  that  said 
train  was  in  charge  of  competent  and  skilf  al  employees,  and  sup- 
plied with  the  best  known  appliances  in  use  on  sach  service ;  that 
the  mare  was  first  seen  stanaing  on  the  track,  about  one  hundred 
yards  in  front  of  the  train,  on  a  cold,  frosty  morning,  abont  seven 
o'clock ;  that  the  engineer  and  fireman  were  in  their  usual  posi- 
tions, and  on  the  lookout  for  obstructions;  that  the  track  was 
straight,  and  the  mare  could  have  been  seen  sooner,  but  the  ex- 
ceedmgly  cold  morning  caused  frost  to  continually  form  on  the  glass 
in  front  of  the  engine-cab ;  that  the  engineer  was  continually  wip- 
ing the  glass  in  order  to  see  ahead;  that  the  fireman  had  also 
wiped  the  glass  in  front  of  him,  on  his  side  of  the  cab,  but  did  not 
keep  it  wefi  wiped,  and  he  could  not  see  through  it  well ;  that  so 
soon  as  the  whistle  was  blown,  the  fireman  stuck  his  head  out  of 
the  window,  and  kept  it  out,  looking  at  said  mare,  until  the  engine 
struck  her ;  that  so  soon  as  the  mare  was  perceived,  the  usual  cattle- 
alarm  was  sounded,  and  the  brakes  were  applied,  and  both  contin- 
ued until  the  mare  was  struck ;  that  when  the  alarm  was  sounded, 
the  mare  did  not  move  from  the  track,  but  only  shook  and  moved 
her  head  from  side  to  side,  and  remained  standing  on  the  track 
nntil  she  was  struck  and  knocked  therefrom ;  that  the  train  stopped 
when  the  mare  was  about  opposite  the  baggage-car,  the  brakes 
were  kept  on,  and  held  firmly  down,  and  when  it  was  seen  that 
the  mare  did  not  move  from  the  track,  the  engine  was  revei*8ed 
about  twentv  feet  before  the  collision,  but  it  was  impossible  to 
prevent  the  killing." 

The  foregoing  being  substantially  all  the  evidence  introduced  on 
the  trial,  the  court  charged  the  jury,  ex  mero  fnotUy  ^'  that  if  they 
found  a  verdict  for  the  pTainti£Es  for  both  the  mule  and  mare,  they 
would  ascertain  the  value  of  the  property,  and  return  a  verdict  for 
the  same,  with  the  interest  thereon  from  the  respective  dates  on 
which  said  propertv  was  injured  to  the  present  time."  Defendant 
duly  excepted  to  this  charge,  and  also  to  the  refusal  of  the  court 
to  give,  at  its  written  request,  the  following  charges :  11.  ^^  If  the 
jury  believe  the  evidence  in  this  cause  offered  to  them  concerning 
the  mare  sued  for,  then  it  is  their  dutv  to  find  their  verdict,  so  far 
as  the  mare  is  concerned,  for  the  deiendant."  12.  ^^  If  the  jury 
believe  the  evidence  in  this  case  in  regard  to  the  killing  of  said 
mule,  then,  ia  so  far  as  said  mule  is  concerned,  their  verdict .  must 
be  for  the  defendant." 
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The  rulings  on  the  chargeB  above  noted  are  here,  inter  aUoj  as- 
signed as  error. 

Wood (6  Woodj  with  whom  were  T.  O.  Clarktaid  J.  P.McQueerij 
for  appellant 

J.  Jr.  Mead  for  respondents. 

Stonb,' J. — ^The  present  suit  is  for  negligently  killing  a  horse  and 
mnle  by  appellant's  trains.  The  killings  were  at  di&rent  timee, 
and  are  controlled  by  different  testinciony.  While  the  killing  was, 
in  each  case,  shown  by  plaintiff's  evidence  with  sufficient  certainty 
to  authorize  the  jury 'to  find  the  fact  of  the  killings,  the  circum- 
stances attending  them  were  shown  alone  by  the  witness^  for  the 
defendant  railroad  company.  There  was  no  material  discrepancy 
in  the  testimony. 

The  rule  governing  the  duty  and  liability  of  railroads  is,  that 
their  employees  must  bestow  on  the  service  that  decree  of  care  and 
diligence  which  very  careful  and  prudent  persons  give  to  their  own 
affairs  of  similar  maimitude  and  delicacy.    This  is  the 


DUTY  ijn>  LiA.  extent.  Grey  v.  Mobile  Trade  Co.,  55  Ala.  S87; 
^^^^^  Tanner  v.  L.  &  N.  R  E.  Co.,  60  Ala.  621 ;  Ala.  Gr.  Sa 
OF  PK>oF.         jj  ^^  Q^^  ^  McAlpine,  71  Ala.  645 ;  s.  c,  16  Am.  & 

Eng.  B.  B.  Gas.  646.  When  injury  has  been  shown  to  liave  been 
inflicted,  the  burden  is  then  shiited  on  to  the  railroad  company,  to 
repjel  imputation  of  ncRliffence,  by  proof  sufficient  to  establish  a 
jpTvmorfacie  case  of  su<m  ailigence.  Section  1699  of  the  Code  of 
1876  has  declared  certain  rules  to  be  observed  by  railroad  emplovees. 
These  it  is  their  duty  to  observe ;  and,  in  case  of  injury  d(Hie  by  a 
train,  which  could  be  reasonably  traced  to  a  non-observance  of  these 
rules,  it  would  then  become  the  duty  of  the  railroad  company  Xo 
prove  that  these  rules  had  been  complied  with.  But  this  principle 
only  extends  to  such  injuries  as  are  caused'  by  the  non-observance 
of  such  rules.  The  railroad  is  not  liable  for  every  injuiy  it  may 
inflict.  It  is  only  liable  for  such  damages  as  are  done  to  perBons, 
stock,  or  other  property,  which  result  from  a  failure  to  comply 
with  the  requirements  therein  expressed,  or  from  some  otlier  neg- 
ligence on  the  part  of  such  company  or  its  agents.  Code,  §  1700. 
^o  matter  how  negligent  the  agents  may  be,  if  no  one  is  injured 
thereby ;  no  matter  what  injury  may  be  suffered,  if  not  caused  or 
contributed  to  by  the  negligence  of  some  agent  in  the  control  of 
the  train,  no  liability  is  thereby  fixed  on  the  railroad  company.  V. 
&  C.  K.  R  Co.  V.  Bibb,  87  AJa.  699;  L.  &  N.  R  R  Co. ».  Wil- 
liams, 65  Ala.  74. 

We  have  said  that  persons  having  the  control  of  railroad  traine 
in  motion  must  bestow  that  degree  of  care  and  diligence  which 
very  careful  and  prudent  persons  emplov  in  their  own  private  af- 
fairs of  similar  nature.  To  illustrate  this  principle,  let  it  be  sup- 
posed the  engineer  is  the  owner  of  the  railroad,  with  all  its  inter- 
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eats  and  responsibilities,  and  the  stock  imperilled  is  his  own.  He 
isranning  on  schedule  time,  most  avoid  collisions  with  other  trains, 
most  Btrive  to  make  connections,  and  so  maintain  the  accustomed 
speed  of  his  train  that  the  i-epntation  of  his  road  for  the  transpor- 
tation of  passengera  and  f reiglit  be  preserved.  He  is  supposed  also 
to  entertain  a  due  regard  for  the  saiety  of  his  cattle.  Ho  will  not 
be  expected  to  stop  his  train  upon  every  occasion  of  pos-  ^  ^  ^^^^^ 
Bible  danger  to  his  stock.  If  he  did  so,  he  would  de-  boad  ab  to 
range  the  schedule  and  miss  his  connections.  Neither  "^"^^"^^^ 
will  he  be  expected  to  run  with  unchecked  speed  throughout  the 
whole  line.  He  has  at  his  command  appliances  for  checking  the 
speed  of  his  train,  for  stopping  it  altogether,  and  frightening  stock 
from  the  track.  He  is  acquainted  with  the  habits  of  cattle,  and 
with  the  effect  of  the  stock-alarm  upon  them.  If  the  cattle  be  on 
the  track,  he  will  sound  the  alarm,  and  at  the  same  time  check  the 
speed  of  his  train,  so  that  if  the  alarm  prove  ineffectual,  he  can  halt 
his  train  and  thus  save  his  stock.  He  would  probably  pursue  this 
course,  if  the  cattle  were  perceived  a  sufficient  distance  ahead,  to 

five  time  for  these  several  stages.  ^,  however,  with  a  sufficient 
ead-light,  ifith  good  brakes  in  good  working  order,  and  without 
any  negligence  or  inattention  on  the  part  of  the  engineer,  the  cat- 
tle, not  bein^  seen,  or  seeable  before,  spring  suddenly  on  the  track^ 
or  become  visible  on  the  track,  in  so  close  proximity  to  the  engine 
tliat  anjT  attempt  to  stop  the  engine  in  time,  or  otherwise  to  prevent 
the  collision,  must  fail,  then  there  is  no  want  of  care,  even  if  no 
attempt  be  made  to  stop  the  en^ne.  The  law  does  not  require 
the  impossible  to  be  attempted.  We  mean,  however,  the  impossi- 
ble in  fact.  The  appliances  must  be  resorted  to,  so  long  as  there  is 
a  hope ;  and  the  onus  is  on  the  railroad,  if  sued,  to  show  the  utter 
fmitiessnesB  of  any  attempt  that  might  be  made.  We  are  not  at- 
tempting to  weaken  or  destrov  the  rule  declared  in  S.  &  K.  R.  B. 
Co.  V.  Jones,  56  Ala.  507.  That  case  hinged  on  the  fact  that  the 
ox  was  seen  in  dangerous  proximity  to  the  road  a  sufficient  distance 
ahead  of  the  train  to  require  the  application  of  preventing  measures. 
In  Ala.  Or.  So.  B.  R.  Go.  v.  Jones,  71  Ala.  487 ;  s.  c,  15  Am.  & 
Eng.  B.  B.  Cas.  549,  we,  to  some  extent,  explained  and  modified 
the  rule  we  had  declared  in  M.  &  C.  B.  B.  Co.  v.  Lyon,  62  Ala.  71. 
We  desire  now,  if  necessary,  to  make  that  explanation  more  em- 
phatic Speaking  of  the  former  case,  we  then  said:  ^^It  was  not 
intended  to  assert  more  than  that  it  is  the  duty  of  railroad  com- 
panies to  employ  the  best  machinery  and  appliancess  which  are  in 
nse,  and  the  failure  to  employ  them,  in  view  of  the  hazardous 
aeencies  they  control,  the  dangers  necessarily  incidental,  is  a  want 
oi  the  care  and  diligence  a  man  of  ordinary  prnilence  would  ob- 
serve. The  omission  to  provide  them  is  a  violation  of  the  duty  en- 
joined by  law,  and  if  there  be  no  more  in  the  particular  case  than 
the  omission  and  consequent  injury,  the  court  may,  as  matter  of 
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law,  declare  there  is  actionable  n^ligence.  The  proposition  mnst, 
however,  be  accepted  with  limitationB  and  qnalificatiosfl.  From 
unknown  causes,  the  machinery  and  appliances  may,  in  the  course 
of  travel,  become  defective,  or  natural  causes  may  mtervene  whicli 
render  it  inefficient.  The  train  cannot  be  expected  to  stop  on  tbe 
track.  The  stoppa^  may  involve  more  of  peril  than  its  continued 
running,  as  the  madiinery  will  permit ;  ana  if,  under  8uch  dream- 
stances,  reasonable  care  and  diligence  are  observed,  negligence  could 
not  be  imputed.  If  it  were  true  that  from  fog,  or  from  driving 
rains  or  snow,  the  light  cast  from  a  proper  head-light  was  obscured, 
the  running  of  the  train  with  reasonable  [i.e.,  proper]  care,  in  view 
of  that  circumstance,  could  not  be  deemed  negligent."  And,  in- 
dorsing what  is  there  said,  we  repeat,  if  the  tram  had  proper  head- 
light and  brakes  in  eood  order,  if  it  was  skilfully  officered,  was 
not  running  with  undue  speed,  and  if  the  officers  and  agents  direct- 
ing the  movement  of  the  train  were  attentive  and  vigilant,  and 
guilty  of  no  neeligence,  then  if  by  reason  of  the  weather,  or  otiier 
unavoidable  hindrance,  ^e  animal  was  not  seen  on  the  track  until 
it  was  too  late  to  save  it  by  the  use  of  the  appliances  belonging  to 
the  train,  the  railroad  company  is  not  liable  lor  the  loss. 

There  is  a  correlation  to  the  high  dcj^ree  of  care  aud  dilige&oe 
LtAKLiTT  or  exacted  of  those  employed  m  the  control  of  the  steam- 
S^'oMuwm  engine.  We  have  seen  they  are  re<}uired  to  give  to  the 
noMTiDUAiI  ^'  service  that  degree  of  diligence  which  very  careful  and 
prudent  persons  bestow  on  their  own  affairs  of  like  magnitude  and 
delicacy.  The  corporation  the^  serve  should  be  held  liable  for 
their  actual  or  imputed  dereliction,  to  the  same  extent,  and  only  to 
the  same  extent,  as  individuals  would  be  held  liable  for  the  same 
conduct  under  the  same  circumstances,  and  producing  the 
same  result.  If  jurors  properly  observe  their  sworn  dutr  they, 
in  rendering  their  veraicts  will  be  governed  alone  by  the 
testimony  allowed  to  be  eiven  to  them,  and  by  the  chaige 
of  the  presiding  judge.  This  is  the  sum  and  interpretation  of 
their  oath,  and  tney  have  no  discretion,  save  to  weigh  the  tes- 
timony impartially,  that  they  may  arrive  at  the  facts,  and  ren- 
der a  conscientious  verdict.  Anything  less  than  thisi  in  any 
jury  trial,  is  a  palpable  wrong,  a  mockery  of  justice,  and  a  disgrace 
to  the  administration  of  the  law.  Natural  persons  and  corpora- 
tions, the  richest  and  the  poorest,  the  highest  and  the  humblest, 
are  alike  equal  before  the  law ;  have  the  same,  and  only  the  same^ 
rights,  and  are  under  the  same,  and  only  the  same,  liabilities.  Ih&e 
is  no  room  or  place  in  the  jury-box  for  prejudice  or  partiab'ty. 

Under  the  rules  declared  above,  chkrge  twelve  asked  by  defend- 
ant— the  char^  relating  to  the  mule— should  have  been  given. 
As  we  have  said,  there  was  no  conflict  in  the  testimony,  and  if  be- 
lieved it  clearly  disproved  every  semblance  of  n^ligenoe  on  die 
part  of  the  railroad's  employees  that  could  in  the  least  have  eon- 
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tribnted  to  the  death  of  tiie  mule.  It  was  one  of  those  unforeseen 
misf ortnneB  which  no  diUgence  or  forethoug^ht  could  guard  against, 
acoording  to  all  liie  testimony  bearing  on  uie  question,  we  also 
think  charge  number  eleven  should  have  been  given.  The  other 
charses  asked  we  need  not  consider.  The  ruling  on  demurrer  and 
the  diarge  as  to  interest  are  free  from  error.  Borden  v.  Bradshaw^ 
68  Ala.  362 ;  Ala.  6r.  So.  B.  R  Go.  v.  McAlpine,  71  Ala.  545 ; 
8.  Cy  15  Am.  &  Eng.  R.  R.  Cas.  545. 
Reversed  and  remanded. 


Daniels 

V. 

Grand  Tbtjnk  R.  R.  Co. 

(11  Ontario  Appeaiy  471.) 

Where  a  statute  compels  a  railroad  to  maintain  fences  along  the  highways 
croesing  its  right  of  way,  the  statute  does  not  impose  any  duty  of  fencing  as 
against  animals  not  lawfully  in  the  highway.  Hence,  where  an  owner  al- 
lowed his  sheep  to  escape  from  his  premises  mto  the  highway,  whence  they 
strayed  on  to  tne  railroad- track  by  reason  of  there  being  no  fences,  and  were 
killed  without  negligence  by  a  passing  train,  hddj  that  the  railroad  was  not 
liable  for  killing  tne  sheep. 

This  was  an  appeal  from  the  Connty  Oonrt  of  the  county  of 
Brant. 

The  action  was  bron^ht  to  recover  damages  for  the  loss  of  cer- 
tain sheep  killed  on  the  defendants'  railway,  in  consequence,  as 
was  alleged,  of  the  defendants'  neglect  to  keep  theii*  fences  in  re- 
pair. 

The  jury  assessed  the  damages  at  $114,  and,  on  their  answers 
to  qnestions  submitted  to  them  by  the  learned  Judge,  judgment 
was  entered  for  the  plaintiff. 

The  defendants  aiterwards  obtained  an  order  nisi  to  enter  a 
nonsuit  or  judgment  in  their  favor,  which  after  argument  was  dis- 
charged.   From  that  judgment  the  present  appeal  was  brought. 

The  material  facts  were  as  follows :  The  plaintiff  was  the  owner 
of  two  farms,  consisting  of  lots  numbers  two  and  three  in  the 
fourth  concession  of  the  township  of  Blenheim,  through  which  the 
defendants'  railway  passed. 

These  farms  were  separated  by  a  side  road,  which  crossed  the 
railway  by  an  overhead  bridge. 

Adjoining  the  railway-track,  and  in  one  of  the  angles  formed 
by  its  intersection  with  the  side  road,  there  was  a  parcel  of  land,. 
part  of  lot  number  three,  about  ten  acres  in  extent,  the  property 
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of  the  company,  which  were  used  by  them  as  a  mivel  pit  This 
parcel  was  fenced  oS  from  tiie  plainti£Ps  land  in  lot  number  three, 
out  not  from  the  railway-track ;  and  the  fence  along  that  part  of 
it  which  fronted  on  the  side  road,  and  was  opposite  the  plaintiffe 
farm  (lot  namber  two)  on  the  other  side  of  that  road,  was  out  of 
repair. 

The  plaintiff's  sheep  were  being  pastured  on  lot  number  two. 
They  escaped  through  a  gate  which  somebody  had  left  open,  into 
the  side  road,  and  from  thence  through  a  defect  in  the  defend- 
ants'  fence,  about  ten  or  fifteen  rods  north  of  the  overhead  bridge, 
into  their  land  above  described.  From  thence  they  strayed  on  to 
the  track  where  they  were  killed  by  a  passing  train. 

A  by-law  was  proved.  No.  248  of  tne  township  of  Blenheim, 
for  restraining  and  regulating  the  running  at  large  of  certain  ani- 
mals. It  provided  that  ao  horse,  mare,  colt,  filly,  or  gelding ;  no 
bull,  ram  over  five  months  old ;  no  boar  or  swine  of  any  age,  or 
any  other  animal  known  to  be  breachy,  should  be  allowed  to  ran 
at  large  in  the  township. 

The  defendants  offered  no  evidence,  and  the  jury  found:  (1) 
That  the  gravel  pit  was,  in  common  "  with  the  rest  of  the  track, 
without  any  dividing  fence,  but  used  only  for  the  purpose  of  a 
ballast  pit ;''  and  (2)  that  the  sheep  were  lolled  by  reason  of  their 
escaping  on  the  defendants'  railway-track  through  the  defects  of 
the  defendants'  fences. 

The  appeal  came  on  to  be  heard  before  this  court  on  the  5th  of 
December,  1885.  Present. — Hagakty,  C.J.O.,  Burton,  Pattbb- 
80N,  and  OsLSB,  JJ. A. 

Woods  for  the  appellants. 

Hardy ^  Q.  C,  for  the  respondents. 

OsLEB,  J.  A. — ^Upon  the  evidence  the  plaintiff's  case  is,  that 
the  railway  runs  alongside  the  highway,  and  that  his  sheep  got 
into  the  defendants'  mids  immediately  from  the  highway,  through 
FAon.  a  defect  in  the  fence  between  those  lands  and  the  high- 

way. It  is  not  alleged  that  the  defendants  were  negligent  in 
managing  their  train ;  the  only  charge  is  that  they  omitted  to  keep 
the  fence  in  repair.  Their  contention  is  that  the  statute  does  not 
bind  them  to  fence  against  a  highway  when  it  runs  alongside  the 
railway,  or,  if  it  does,  that  the  duty  is  a  qualified  one,  and  that  if 
the  plaintiff's  sheep  were  not  lawfully  on  the  highway  he  cannot 
recover,  even  if  the  fence  was  out  of  repair. 

In  Ricketts  v.  The  East  &  West  India  Docks,  etc.,  R.  W.  Co., 
12  C.  B.  160,  it  was  held  that  the  liability  of  the  railway  company 
DUTY  TO  rsHOK  undcr  the  Railway  Clauses  Consolidation  Act,  8  and 
Ami^rriEM^  9  Vict.  di.  20,  sec.  68,  to  make  and  maintain  fences, 
was  not  more  extensive  than  the  ordinary  common-law  liability,  of 
a  person  who  is  bound  by  prescription  or  special  obligation  to  do 
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SO  for  the  benefit  of  the  owner  or  occupier  of  the  adjoining  land. 
The  well-known  passage  from  Dovaston  v.  Payne,  2  H.  Bl.  527,  1 
Wms.  Saund.  ed.  1871,  p.  660  n.,  is  cited :  "ifo  man  can  be  bound 
to  repair  for  the  benefit  of  those  who  have  no  right.  Therefore 
the  piaintiS  cannot  recover  for  the  damage  occasioned  to  his  cattle« 
bj  tneir  escape  from  the  adjoining  close  through  the  defect  of  the 
defendants'  lences,  unless  the  plaintiff  had  an  interest  in  that  close, 
or  a  license  from  the  owner  to  put  them  there ;  or,  if  they  escaped 
from  an  adjoining  highway,  unless  they  were  lawfully  using  the 
highway." 

In  McLennan  v.  The  Grand  Trunk  R.  W.  Co.,  8  0.  P.  411,  and 
Mcintosh  V.  The  Grand  Trunk  R.  W.  Co.,  30  U.  0.  R.  601,  Rick- 
etts'  Case  was  treated  as  laying^  down  a  rule  of  construction  applica- 
ble to  our  own  statute,  C.  S.  0.  ch.  66,  sec.  13.  That  construction 
was  recognized  by  this  court  in  Douglass  v.  The  Grand  Trunk  R.  W. 
Co.,  5  A.  R.  585 ;  and  it  is  now  well  settled  that  the  statutory  obli- 

ktion  to  fence  imposed  upon  these  defendants  by  that  Act  can  only 

J  taken  advantage  of  by  the  adjoining  proprietor,  or  by  one  who  is 
in  occupation  of  the  lands  of  such  proprietor  with  his  license  or 
consent.  See  also  McAlpine  v.  Grand  Trunk  R.  W.  Co.,  38  XJ. 
C.  R.  446. 

The  question  then  is,  whether  a  highway  running  alongside  a 
railway  can  be  treated,  as  regards  one  lawfully  occupying  or  using 
it,  as  the  lands  of  an  adjoining  proprietor  so  as  to  make  it  compu^ 
sory  upon  the  railway  company  to  erect  and  maintain  fences  be- 
tween their  track  and  such  highway. 

The  learned  judge  in  the  court  below  was  of  opinion  that  such 
a  case  was  within  the  Act,  though  not  provided  for  in  express 
terms.  He  says :  ''  I  think  that  the  public,  lawfully  using  die 
highway,  have  the  same  rights  as  adjoming  private  proprietors, 
and  that  they  are,  in  fact,  as  to  the  highway  the  adjoining  proprie- 
tors thereof,  so  far  as  to  impose  on  the  railway  company  uie  duties 
of  fencing  between  their  line  and  the  highway." 

This  is  the  construction  which  was  placed  on  section  68  of  the 
English  Act,  in  the  case  of  Manchester,  etc.,  R.  W.  Co.  v.  Wallis, 
14  C.  B.  213,  which  was  not  cited  to  the  learned  judge,  or  on  the 
argument  of  the  appeal.  We  may  assume,  for  the  purpose  of  the 
present  case,  but  without  deciding  it,  that  our  Act  admits  of  a 
similar  construction ;  but  I  cannot  a^ree  with  the  learned  judee 
in  treating  the  company's  obligation  in  this  particular  as  unquali- 
fied and  unlimited,  as  it  is  with  regard  to  cattle-guards  at  road 
crossings.  Huist  v.  Buffalo  &  Lake  Huron  R.  W.  Co.,  16  17.  C. 
R.  299 ;  and  as  it  was  under  the  Act  on  which  Fawcett  v.  The 
York  &  North  Midland  R.  W.  Co.,  16  Q.  B.  610,  and  Renaud  v. 
The  Great  Western  R.  W.  Co.,  12  U.  C.  R.  408,  were  decided. 
Where  the  duty  is  absolute,  to  fence  at  all  events,  the  company 
cannot  say  that  the  cattle  were  not,  as  against  them,  lawfully  on 
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the  highway,  fint  that  is  not  this  case,  which  is  distingaishable 
from  tne  cases  I  have  jnst  referred  to,  and  which  are  relied  on  in 
the  conrt  below  on  this  ground.  The  duty  to  fence  the  highway, 
coHPAVTunnE  if  it  exists,  cannot  be  put  higher  than  the  duty  to 
iiaicm^ZlaAm  feucc  as  against  an  adjoining  proprietor.  The  next 
cAmT"*  question  therefore  must  be,  whether  the  sheep  were 
lawfully  on  the  highway  when  they  escaped  into  the  defendants' 
land,  for,  if  they  were  not,  the  defendants  were  under  no  greater 
obligation  to  fence  against  them  than  against  cattle  trespassmg  on 
the  land  of  any  other  adjoining  proprietor. 

The  plaintin  reli^  u{x>n  the  township  by-law  as  by  implication 
^ving  the  sheep  a  right  to  run  at  large.  This  point  is  not  noticed 
m  the  judgment  below,  though  it  is  assumed,  and  I  think  properlj 
so,  that  they  were  unlawfully  at  large  as  against  tlie  municipaiity. 

The  by-law,  while  expressly  enacting  that  certain  animals  sh^I 
not  run  at  large,  does  not  expi^essly  permit  sheep  to  do  so. 

.In  Crowe  v.  Steeper,  46  TJ.  C.  R.  87,  the  question  was  as  to  the 
defendants'  right  to  impound  the  plaiutifi's  cattle  which  had 
strayed  from  the  highway  into  the  defendants'  land  throngh  defect 
of  his  fences.  The  plaintiff  relied  upon  the  township  by-law  bj 
which  other  kinds  ox  cattle  were  prohibited  from  running  at  large. 
The  court  say,  p.  91 :  ^'If  the  municipality  choose  to  exercise  uie 
powers  giyen  to  them  by  the  legislature  to  r^ulate  the  running  at 
large  of  cattle,  they  must  do  so  in  reasonably  express  terms  and 
not  merely  by  implication.  By  the  common  law,  if  these  cattle 
stray  from  the  high-road  into  the  land  of  another  and  do  damage 
there,  the  owner  is  responsible  therefor,  irrespectiye  of  any  ques- 
tion of  fencing.  See  Mason  v,  Moi^an,  24  U.  0.  B.  32.  And  bv 
our  own  statute  law  already  cited,  E.  S.  O.  ch.  195,  it  is  pointedly 
declared  that  such  is  the  law  till  varied  by  by-law.  ...  It  (an 
only  be  by  a  strained  application  of  the  maxim,  JEapressio  tmim 
est  exdvsio  alterius,  that  wc  can  hold  that  a  directing  that  a  hone 
or  a  pig  shall  not  be  allowed  to  run  at  large  necessarily  allows  any 
other  animal  so  to  do." 

The  case  of  Jack  v.  Ontario,  Simcoe  &  Huron  R.  W.  Co.,  14 
IT.  C.  B.  328,  is  noticed,  where  the  Chief  «)ustice,  Sir  John  Bob- 
inson,  so  ruled  at  the  trial,  and  the  point  was  expressly  decided  in 
the  same  way  in  McLennan  v.  Grand  Trunk  K.  W.  Co.^  8  C.  ?*> 
411. 

I  think  the  by-law  does  not  help  the  plaintiff,  and  the  case  mnst 
thereiore  depend  upon  the  use  tne  animals  were  making  of  the 
road.  They  had  the  right  to  pass  and  repass,  or  to  be  upon  it  for 
some  particular  object,  but  not  to  stray  upon  it.  I  think  the  only 
inference  tJie  eyidence  admits  of  is  that  they  were  straying  there. 
They  had  escaped  into  it  from  the  owner's  field  and  were  wander- 
ing there,  not  in  charge  of  any  one,  or  for  any  particular  pu^ 
pose,  when  they  got  thn)ugh  the  defendants'  fence.    The  case  of 
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Manchester,  etc.,  E.  W.  Co.  v.  Wallis,  14  O.  B.  213,  is  much  in 
point.  There,  as  here,  the  cattle  had  escaped  from  the  highway 
on  to  the  track  of  the  railway  and  were  killed.  ' 

The  court  say,  p.  224 :  "  Were  then,  the  cattle  ...  at  the  time 
they  were  killed,  the  cattle  of  the  owners  or  occupiers  of  the 
adjoining  land — the  highway?  We  think  they  were  not.  .  .  . 
Wliilst  cattle  are  passing  along  a  highway,  the  owners  of  such 
cattle  .  .  .  are  strictly  occupying  the  highway.  If,  therefore, 
whilst  passing  along  the  road,  they  stray  into  an  adjoining  field, 
the  owner  oi  that  field  cannot  distrain  them,  damsLge  feasa/nty  if 
he  was  bound  to  keep  up  the  fence  against  the  road:  but  if, 
instead  of  passing  along  the  road,  the  cattle  had  strayed  there, 
they  might,  if  they  escaped  into  the  adjoining  close,  be  dis- 
trained damage  feoBomt^  notwithstanding  the  owner  of  that  close 
was  bound  to  repair  the  fence  between  his  close  and  the  road, 
because  the  cattle  were  wrongfully  on  the  road,  and  the  owners 
were  not  occupying  it  so  as  to  cast  any  obligation  to  repair 
upon  the  distrainor." 

It  was  held  that  the  respondents  were  not  occupying  the  road 
with  their  cattle  which  strayed  on  the  road,  and  that  therefore 
there  was  no  obligation  on  the  railway  to  fence  against  them. 

I  am  of  opinion  that  we  must  arrive  at  the  same  result  in  this 
case  for  the  same  reasons,  and  allow  the  appeal. 

Hagabty,  C.  J.  O.,  Burton,  and  Patteeson,  J.J.  A.,  concurred. 

Appeal  allowed,  with  costs. 

Killing  Cattle — Statute — Cattle  running  at  Larger — Where  there  is  no 
order  of  the  board  of  county  commissioners  allowing  stock  to  run  at  large, 
the  owner  cannot  recover  from  a  railroad  company  for  cattle  killed  upon  a 
public  crossing.  Lyons  v.  Terre  Haute  &  Indianapolis  R.  R.  Co.,*  lof  Ind. 
419. 

Killing  Steele— Fences— Cattle  roamning  at  Night. — ^The  principal 
(question  involved  in  this  case  is  whether  the  plaintiff  in  error  was 
liable  for  the  value  of  stock  killed  by  its  train  in  the  night-time,  the  stock 
being  allowed  to  run  at  large  in  violation  of  law.  This  question  was  before 
thb  court  in  Burlington  &  M.  R.  R  Co. «.  Brinkman,  14  Neb.  70;  s.c,  11 
Am.  &  Eng.  R.  R.  Cas.  438 ;  and  we  think  that  decision  fully  covers  the  case. 
In  the  opinion  of  the  court,  written  by  Jud^  Maxwell,  the  following  lan- 
guage occurs,  which  we  adopt  as  decisive  of  nie  case,  viz. :  *<  The  statute  re- 
quires all  railroad  companies  which  have  been  in  operation  six  months  to 
fence  their  track  and  put  in  cattle-guards  at  road-crossines,  and  provides 
that  in  case  of  failure  to  do  so  *  they  shall  be  absolutely  liable  to  the  owners 
of  any  live-stock  injured,  killed,  or  destroyed  by  their  agents,  employees,  or 
engines,'  etc.,  and  also  declares  that  when  such  fences  and  guards  nave  been 
fully  and  duly  made,  and  shall  be  kept  in  good  and  sufficient  repair,  such 
railroad  shall  not  be  liable  for  any  such  damages,  unless  negligently  or  wil- 
fully done.  When  they  have  failed  to  fence  their  track,  therefore,  the  ques- 
tion of  negligence  of  the  owner  of  the  stock  killed  or  injured  does  not  enter 
into  the  case.  The  defendant  in  error,  by  merely  permitting  the  animals 
killed  to  run  at  large  in  the  night-time,  is  not  thereby  deprived  of  the  right 
to  recover. '^  Chicago,  Burlington  &  Quincy  R.  R  Co. «.  Sims.,*  Iowa,  Sep- 
tember, 1885. 
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Cftttle-ffuard — Duty  to  makot — ^The  Iowa  code  not  onlj  requim  nilioadt 
to  fence  their  rights  of  way  against  land  used  for  cultiyation  or  pasture,  hot 
§  1288  requires  them  to  '*make  proper  cattle-gnards  where  the  same  (the 
riffht  of  way)  enters  or  leares  any  improved  or  fenced  lands."  Robinson  e. 
Chicago,  Rock  Island  &  Pacific  R.  R.  Co.,*  Iowa,  October,  1885. 

Trespassing  Animals — Injury  caused  by  Failure  to  fsnee — Liability*— 
An  interesting  point  in  the  law  of  railroads  is  the  liability  of  railroads  for 
injuries  to  cattle  straying  on  the  track  at  places  where  the  company  fails  to 
perform  its  statutory  duty  of  maintaining  suitable  fencea,  where  the  csttle 
were  trespassing  on  the  land  from  which  mey  strayed  onto  the  right  of  way. 
The  following  cases  held  that  the  company  was  liable  in  such  a  esse:  Corwin 
e.  New  York,  etc.,  R.  R.  Co.,  18  N.  Y.  4S;  Bradley  v,  BufEalo,  etc,  RR.  Co., 
84  K.  Y.  427;  Shepard  e.  BufEalo,  etc.,  R.  R.  Co.,  86  N.  Y.,  641;  Spinner  f. 
New  York  Cent.  &  H.  R.  R.  R.  Co.,  67  N.  Y.  163;  McCall  e.  Chamberlain, 
18  Wis.  687;  Curry  e.  Chicago,  etc.,  R.  R.  Co.,  48  Wis.  666;  IndianapohB, 
etc.,  R.  R  Co.  e.  Townsend,  10  Ind.  88;  Jeffersonyille,  etc.,  R  R  Co.  v. 
Applegate,  10  Ind.  49;  Indianapolis,  etc.,  R  R  Co.  e.  Paramore,  12  Ind. 
406;  Hart  e.  Indianapolis,  etc.,  R.  R  Co.,  12  Ind.  478;  Oilman  e.  Snropean, 
etc.,  R  R  Co.,  60  Me.  286;  Watier  e.  Chicago,  etc.,  R  R  Co^  18  Am.  & 
Eng.  R  R  Cas.  682;  FawceU  e.  York  &  North  Midland  R  Co,  16  Q.  B. 
610.  In  the  following  cases  it  was  held  that  the  company  was  not  liable: 
Woolsen  e.  Northern  R  R,  19  N.  H.  267:  Town  e.  Cheshire  R.  Co.,  21 
N.  H.  868;  Cornwall  e.  Sulliran  R.  R,  28  N.  H.  161;  Pittoburffb,  etc,  R  R 
Co.  e.  MethTen,  21  Ohio  St.  686;  Eames  e.  Salem,  etc,  R  R  Co.,  98  Man. 
660;  Maynard  c  Boston,  etc,  R  R  Co.,  116  Mass.  468:  McDonnell  e.  Pitta- 
field,  etc.,  R.  R  Co.,  Ibid.  664;  Jackson  e.  Rutland,  etc,  R  R  Cc,  25  Yt. 
160;  Manchester,  etc,  R  R  Co.  e.  Wallia,  14  C.  B.  218. 

It  is  thought  that  the  apparent  conflict  in  the  authorities  may  be  expluned, 
to  a  Iw^  extent,  by  differences  in  the  nature  of  the  fence  laws  upon  which 
the  decisions  are  based.  Railroad  fence  laws  may  be  divided  into  two  gen- 
eral classes.  In  one  class  the  statute  provides  that  the  company  shaU  be  liable 
for  all  cattle  killed  by  its  trains  or  locomotiyes,  unless  it  shall  fence  its 
tracks,  in  which  case  it  shall  only  be  liable  for  cattle  killed  by  its  neffligenoe; 
in  the  other  the  company  is  made  liable  for  cattle  killed  on  the  tra&  oving 
to  a  failure  to  fence,  and  a  penalty  in  the  nature  of  a  fine  is  also  imposed  for 
a  failure  to  fence  in  conopliance  with  the  statute.  The  New  York  statute 
discussed  in  Corwin  e.  New  York,  etc.,  R  R  Co.,  18  N.  Y.  42-46,  is  an  il- 
lustration of  a  fence  law  of  the  first  class,  and  that  discussed  in  Pittabuigh 
e.  Maurer,  21  Ohio  St.  421,  of  the  second  class. 

The  difference  between  the  two  classes  of  cases,  is  that  in  one  there  is  no 
penalty  for  failure  to  obey  the  statute,  except  the  liability  imposed  for  cattle 
killed  on  the  track;  in  the  other  there  is  a  distinct  penalty  in  the  shape  of  a 
fine  imposed  for  failure  to  obey  the  statute.  This  difEerenoe  is  practically  im- 
portant It  would  seem  very  clear  that  the  duty  to  fence  the  right  of  way 
18  to  be  looked  at  from  two  points  of  view, — ^first,  as  a  duty  towards  the  ownen 
of  adjoining  lands,  and,  second,  as  a  duty  towards  the  public  In  this  second 
point  of  view  the  fence  required  by  the  statute  is  remded  as  a  part  of  the 
equipment  of  the  road  required  to  be  provided  for  the  safety  of  the  passen- 

gsrs  and  employees  of  the  road.  Pittsburgh,  etc,  R  R  Co.  e.  Methven,  SI 
hio  St.  686,698;  Corwin  e.  New  York^  etc,  R  RCo.,  18  N.  Y.  42;  Indian- 
apolis, etc.,  R.  R  Co.  e.  Townsend,  10  Ind.  88;  Browne  e.  Providence^  etc., 
R  R  Co.,  12  Gray,  66. 

On  this  point  the  language  of  Marvin,  J.,  in  Corwin  e.  New  York,  etc,  RR- 
Co.,  iuproj  is  well  worth  quoting.  ''Tbe  danger  to  passengers,  as  science 
will  demonstrate,  and  as  experience  has  shown,  is  great  and  imminent  when- 
ever the  locomotive  or  cars  in  their  rapid  movement  come  in  collision  with 
any  substance  disturbing  the  regularity  of  the  motion  or  speed  aoqnized.  An 
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ox,  cow,  or  bone  upon  the  track  presents  a  substance  sufficient  often  to 
throipv  the  engine  and  cars  from  the  track,  and  thus  cause  a  general  wreck  in 
'whicli  many  lives  are  lost  and  limbs  broken.    To  guard  against  these  dangers 
it  is  necessary  that  all  animals  should  be  kept  from  the  track;  this  can  only 
be  done  by  securing  the  track  by  fences  and  cattle-guards  at  road-crossings, 
or  in   some  other  way.     Was  it  safe  to  leave  this  important  matter  to  the 
thousand  proprietors  of  land  along  the  sides  of  the  road  ?    Experience  had 
sho^vrn  that  it  was  not;  it  had  also  shown  that  there  was  and  would  be  much 
litigation  Rowing  out  of  the  killing  and  injuring  of  cattle  alon^  the  road, 
proaucing  irritation  and  exciting  angry,  and  at  times  vindictive,  passions. 
Under  these  circumstances  the  statute  in  question  was  enacted,  and,  in  my 
opinion,  it  changed  very  essentially  the  law.     The  general  duty  of  erecting 
and  maintaining  fences  on  the  sides  of  their  roads  is  now  imposed  upon  the 
railroad  corporations ;  this  duty  is  to  be  performed  for  the  public  benefit  and 
security,    and  also  for  the   benefit  of    the    owners  of    cattle    generally." 
Now,  where  the  only  sanction  of  a  statute  requiring  a  railroad  company  to 
fence  its  right  of  way,  is  a  liability  imposed  for  cattle  killed  on  its  track,  in 
case  of  failure  to  do  so,  it  would  seem  reasonable  to  hold  that  the  liability 
was  intended  to  extend  to  all  cattle  killed  on  the  track,  regardless  of  the 
manner  in  which  they  got  there.    If  the  courts  should  allow  the  company  to 
set  up  as  a  defence  contributory  negligence  on  the  part  of  an  adjoining  lot- 
owner  whose  cattle  were  killed,  or  that  the  cattle  killed  were  trespassers,  it 
would  be  frittering  away  the  only  sanction  provided  for  compelling  the  rail- 
road to  perform  its  duty  to  the  public. 

Where,  however,  the  statute  provides  a  distinct  penalty  to  compel  the 
road  to  perform  its  duty  towards  the  public,  the  reasons  above  given  would 
not  apply.  In  such  a  case  there  would  seem  to  be  no  reason  for  extending 
the  duty  of  the  railroad  company  as  to  individuals,  beyond  a  duty  to  fence 
against  the  cattle  and  stock  of  adjoining  owners,  on  land  adjoining  the  track, 
or  other  cattle  and  stock  rightfully  on  such  land.  This  distinction  is  taken 
in  Pittsburgh,  etc.,  R.R.  Co.  v.  Methven,  21  Ohio  St.  580,  598.  There  the  court, 
having  held  that  the  provision  of  the  fence  law  that  the  company  should  ^^be 
liable  for  all  damage,  which  may  result  to  horses,  cattle,  or  other  domestic 
animals  by  reason  of  the  want  or  insufficiency  of  such  fences,"  etc.,  was  not  in 
the  nature  of  a  penalty  for  failure  to  fence,  proceed  as  follows:  ''  That  this 
statute  was  intended  as  a  police  regulation  for  the  protection  of  life  and  prop- 
erty is  not  doubted — ^it  is  so  declared  in  the  statute  itself — but  its  sanction 
as  such  is  found  in  the  fifth  section  of  the  act,  which  provides  *  that  if  any 
railroad  company  .  .  .  shall  neglect  or  refuse  to  construct  fences,  .  .  .  such 
railroad  shall  forfeit  and  pay  for  each  and  every  day  .  .  .  any  simi  not 
exceeding  fifty  dollars  per  day,  to  be  recovered  in  a  civil  action  in  the  name 
of  the  State  of  Ohio,  for  the  use  of  the  county  in  which  the  suit  is  brought.* 
If  the  liability  to  pay  for  stock  injured  by  reason  of  the  want  of  fences,  etc., 
was  intended  as  a  penalty  for  not  fencing,  it  would  make  no  difference  as  to 
the  ri^ht  of  the  plaintiff  to  recover,  whether  his  negligence  contributed  to 
the  injury  or  not,  nor  whether  such  contributory  negligence  was  intentional 
and  wanton  or  not." 

In  the  following  cases  the  statute  did  not  provide  any  penalty,  but  imposed 
•lability  for  cattle  killed  on  track  where  the  company  failed  to  fence:  In- 
dianapolis, etc.,  R.  R.  Oo.  V,  Townsend,  10  Ind.  88,  (see  I^aws  of  Ind.  1853) ; 
Corwin  v.  New  York,  etc.,  R.  R.  Co.,  9upra;  Watier  v,  Chicago,  etc.,  R.  R. 
Co.,  18  Am.  &  Eng.  RR.  Cas.  682;  Chicago,  etc.,  R.  R.  Co.  v.  Harris,  54  111. 
528.  See  also  Indianapolis,  etc.,  R.  R  Co.  v.  Paramore,  12  Ind.  406;  Jeffer- 
sonville,  etc.,  R  R.  Co.  e.  Applegate,  10  Ind.  49;  Hart «.  Indianapolis,  etc., 
R  R  Co.,  12  Ind.  478;  Bradley  e.  Buffalo,  etc.,  R  R  Co.,  84  N.  Y.  427; 
ahepard  v.  Buffalo,  etc.,  R  R.  Co.,  85  N.  Y.  641;  Spinner  v.  New  York 
Central,  etc.,   R  R  Co.,  67  N.  Y.  158;  Grand  Rapids,  etc.,  R  R  Co.  v. 
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Jones,  81  Ind.  528;  LouiBville,  etc.,  R  R  Co.  «.  Cahill,  63  Ind.  340;  In- 
dianapolis, etc.,  <R  R  Co.  «.  Wolf,  47  Ibid.  350;  Gillam  «.  Sioux  City,  etc, 
R.  R.  Co.,  26  Minn.  268;  Brady  v.  Rennselaer,  etc.,  R  R  Co^  1  Hun  (N.  T.), 
878. 

In  the  following  cases  the  statute  contained  a  proTirion  for  a  penalty  in 
case  of  failure  to  construct  and  maintain  fences,  and  it  was  held  that  the 
statute  imposed  no  duty  to  fence  against  trespassing  cattle,  and  that  there 
was  no  liability  incurred  when  they  strayed  on  the  track  owing  to  a  failure 
to  fence,  and  where  they  were  there  injured  without  negligence  on  the  part  of 
the  company:  Eames  v.  Salem,  etc.,  R  R.  Co.,  98  Mass.  560  (see  Mass. 
Gen.  SUtutes,  1860,  chap.  88,  §§  142);  Woolsen  v.  Northern  R  R,  19  N.  H. 
267;  Pittsburgh,  etc.,  R  R  Co.  v.  Methven,  21  Ohio  St.  586,  593.  See  also 
Maynard  v.  Boston,  etc.,  R  R.  Co.,  115  Mass.  458;  McDonnell  v.  Pittsfield, 
etc.,  R  R  Co.,  115  Mass.  564;  Town  v.  Cheshire  R  R,  21  N.  H.  363;  Corn- 
wall V.  Sullivan  R  R,  28  N.  H.  161. 

In  the  following  cases  the  statute  simply  imposed  a  general  duty  to  fence 
its  tracks,  without  providing  any  penalty  for  failure  to  fence,  and  without 
Sluing  anything  concerning  the  liability  of  the  company  for  cattle  killed  on 
the  track  by  reason  of  a  failure  to  fence.  McCall  e.  Chamberlain,  13  Wis. 
687  (see  also  Curry  v.  Chicago,  etc.,  R.  R.  Co.,  48  Wis.  665);  Gilman  «. 
European,  etc.,  R  R  Co.,  60  Me.  235,  and  Isbell  «.  New  York,  etc.,  R  R. 
Co.,  27  Conn.  898  (SUts.  of  Conn.  1854,  p.  758).  It  was  held  in  these  esses, 
that  the  company  was  liable  for  all  cattle  killed  on  the  track,  where  the  com- 
pany failed  to  fence.  It  would  seem  that,  in  such  a  case,  the  implied  liability 
for  animals  killed  must  be  taken  to  be  the  sanction  of  the  act,  and  that  the 
cases  fall  within  the  principle  of  Corwin  «.  New  York,  etc.,  R  R  Co., 
supra. 

In  Jackson  v,  Rutland,  etc.,  R  R  Co.,  25  Yt.  150,  it  was,  however,  held 
that  where  the  statute  simply  imposed  a  duty  to  fence,  the  only  person  who 
could  take  advantage  of  this  was  one  whose  cattle,  being  rightfully  on  land 
adjoining  the  track,  had  strayed  onto  the  track  and  been  killed  by  reason 
of  a  failure  to  fence.  See  Bemis  o.  Connecticut  &  Passumpsic  Ravers  R.  R  Co., 
42  Vt.  875. 

Duty  of  Railroad  Company  as  to  Fences,  where  it  is  Legal  to  permit  Cattle 
to  Roam^ — Where  the  duty  of  fencing  is  by  law  imposed  upon  the  railroad, 
and,  at  the  same  time,  the  owner  of  cattle  is  permitted  by  the  law  to  allow 
them  to  roam,  the  road  is,  of  course,  liable  for  killing  cattle  straying  upon  the 
track  from  uninclosed  adjuining  land.  Ohio,  etc.,  R  R  Co.  e.  Fowler,  85 
111.  21. 

In  Marietta,  etc.,  R  R  Co.  e.  Stephenson,  24  Ohio  St.  48,  it  was  held  that 
where  by  statute  the  owner  of  cattle  was  permitted  to  allow  them  to  rosm. 
but  was  made  liable  in  case  they  should  break  into  inclosed  lands,  and. 
in  a  particular  case,  cattle  allowed  to  roam  did  break  into  an  inclosed  field 
and  from  thence  strayed  onto  a  railroad-track  owing  to  defective  fenclDg  of 
the  right  of  way,  and  were  injured,  the  company  was  liable. 

In  Rockford,  etc.,  R.  R.  Co.  f>,  Irish,  72  111.  404,  under  a  law  passed  in  1855, 
the  defendant  road  was  required  to  fence  its  tracks  and  erect  cattle-guards. 
At  that  time  it  was  legal  for  owners  to  permit  their  cattle  to  roam.  Subse- 
quently this  was  changed,  and  it  was  made  illegal  to  permit  them  to  do  m. 
After  this,  plaintiff's  live-stock,  while  roaming,  strayed  onto  defendant's  track, 
owing  to  there  being  no  fence,  and  were  kiUed.     It  was  held  that  the  com- 

Sany  was  liable,  notwithstanding  plain tifTs  live-stock  were  trespassing  in  the 
ighwaj;  that  the  statute  prohibiting  domestic  animals  from  nmning  at 
large  did  not  by  implication  repeal  the  law  requiring  railroada  to  fence  &eir 
tracks. 

For  States  where  it  is  legs!  to  allow  domestic  animals  to  roam,  see  note  to 
Farmer  e.  Wilmington,  etc^  R  R  Co.,  20  Am.  &  Bug.  R  R  Cas.  481. 
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Failure  to  fence — Liability  of  Company  for  Injury  to  Trespassing  Cattle, 
generally  notes  to  Brentner  e.  Chicago,  Milwaukee  &  St.  Paul  R.  R. 
•Co.,  7  Am.  &  Eng.  R.  R.  Cas.  677;  Dunkirk  &  Allegheny  Valley  R  R.  Co.  v. 
Me&d,  1  Am  &  Eng.  R.  R.  Cas.  171 ;  Pittsburgh,  etc.,  R.  R.  Co.  v.  Allen,  19 
Am.  &  Eng.  R.  R.  Cas.  657,  and  Farmer  «.  Wilmington,  etc.,  R.  R.  Co.,  20 
Id.  485.  See  also  case  of  Amstein  «.  Gardner,  16  Am.  &  Eng.  R.  R.  Cas. 
«85. 
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V. 

Webb. 

(Adwinee  Com,  Nebraska.    September  29,  1885.) 

Under  the  provisions  of  section  1  of  the  act  of  1867,  (Comp.  St.  1885, 
464,)  where  a  railroad  corporation  neglects  to  maintain  ifences  and  cattle- 
£^aids  along  its  road,  and  horses  get  thereon  and  are  injured  or  killed  by  the 
en^nea  or  trains  running  on  the  road,  the  railroad  company  is  liable  to  the 
ow^ner  in  damages  therefor,  and  the  negligence  of  the  owner  in  allowing  the 
horses  to  escape  from  him  will  constitute  no  defence  to  the  action.  Cobb, 
C  J.,  dissents. 

Ebbob  from  Johnson  t)ountv. 
Jlfa/rquette  <&  Deweese  for  plaintiff. 
T.  Appleget  dh  Son  for  defendant. 

Bbese,  J. — The  original  action  in  this  cause  was  instituted  for 
the  recovery  of  damages  resulting  from  injury  to  a  team  of  horses, 
caused  by  a  train  of  cara  belonging  to  plamtiff  in  error.  Tlie 
allegation  of  the  petition,  in  which  the  injury  to  the  property  is 
charged,  is  as  follows :  "  That  on  or  about  the  second  day  of 
August,  1882,  said  defendant  was  operating  a  railroad  through 
Johnson  county,  State  of  Nebraska,  said  railroad  having  been  open 
for  use  for  more  than  six  months  in  and  through  said  faotb. 

•county,  and  while  so  operating  the  same  at  the  time  above  stated, 
and  in  the  day-time,  at  a  place  on  said  road  therein  where  it  was 
required  by  law  to  fence  its  track,  but  had  failed  to  do  so,  said 
defendant,  by  its  agents  and  employees,  carelessly  and  negligently 
ran  an  engine  and  train  of  cars  upon  and  over  one  team  of  horses 
and  one  lumber  wagon,  the  same  being  the  property  of  this  plain- 
tiff, and  of  the  value  of  $283,  by  reason  of  which  said  team  of 
horses  was  so  injured  as  to  be  entirely  worthless,  and  it  became 
necessary  to  kill  the  same." 

The  answer  admits  the  injury  of  the  horses,  and  that  the  rail- 
road was  not  fenced,  but  alleges  that  the  horses  were  harnessed  and 
hitched  to  the  wagon,  equipped  and  ready  for  travelling  as  a  team, 
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and  that  while  so  hitched  the  defendant  in  error  left  the  team 
standing  near  the  railroad  track  without  any  one  to  manage  and 
control  It,  and  without  bein^  secured  or  fastened  while  he  went  away 
from  it ;  and  while  it  was  thus  left  the  train  came  alon^,  at  whica 
the  team  became  frightened  and  dashed  across  the  railroad  track 
in  front  of  the  train,  and  was  injured,  without  any  fault  or  negli- 
gence on  the  part  of  plaintifE  in  error,  and  that  the  carelessness 
and  negligence  of  defendant  in  error  contributed  to  the  injury 
complained  of.  The  reply  was  a  denial  of  the  allegations  of  the 
answer. 

Upon  the  trial  plaintiff  in  error  sought  to  present  to  the  jury,  as 
a  defence,  the  question  of  the  contributory  negligence  of  defendant 
in  error,  but  its  prayers  for  instructions  in  that  direction  were  re- 
fused by  the  court.  This  action  of  the  trial  court  is  assigned  for 
error. 

Two  questions  are  presented  for  decision.  The  first  contention 
of  plaintiff  in  error  is  that,  under  the  issues  presented  by  the  plead* 
ings,  the  question  of  the  negligence  of  both  parties  was  made  a 
prominent  one,  and  that  upon  the  issue  so  presented  the  jury  was 
called  to  pass,  and  therefore  it  should  have  been  submitted  with 
proper  instructions  for  their  guidance.  By  comparing  the  petition 
witn  section  1  of  the  act  of  June  22,  1867,  (Comp.  St.  c  72,  art 
1,)  which  we  will  presently  notice  more*fnlly,  it  will  be  observed 
that  the  pleader  brings  himself  directly  within  its  provisions.  The 
iHjT7BT-DKFK>  toam  was  injured  by  the  engine  of  the  railroad  com- 
OT?iiD-ii^row-  pany  on  the  track,  and  at  a  point  where  the  company 
lwSJS*a"dSi  was  required  by  law  to  fence  its  track,  but  had  failed 
""^^  so  to  do  for  more  than  six  months.     This,  with  the 

other  allegations  of  the  petition,  constituted  a  cause  of  action.  The 
fact  that  plaintiff  in  error  pleaded  a  statement  of  facts  which  did 
not  constitute  a  defence,  and  that  these  facts  were  denied,  did  not 
render  it  absolutely  essential  that  these  immaterial  facts  or  ques- 
tions (if  they  were  such)  should  be  submitted  to  the  jury.  The 
whole  case  must  depend  upon  the  second  question  pi'esented, 
which  is,  would  the  contributory  negligence  of  defendant  in  error 
relieve  plaintiff  in  error  from  its  obligation  to  pay  for  the  injniy 
done  to  the  horses  of  defendant  in  error  upon  its  track,  at  a  place 
where  it  was  unfenced,  and  where,  by  law,  the  railroad  company 
was  required  to  fence  ?  The  section  above  referred  to  is  as  follows: 
"  That  every  railroad  corporation  whose  line  of  road,  or  any  part 
thereof,  is  open  for  use  shall,  within  six  months  after  the  passage 
of  this  act,  and  every  railroad  company  formed  or  to  be  formea, 
but  whose  lines  are  not  now  open  for  use,  sliall,  within  six  months 

8T4TDT1 BXLAT-  ^^^^  ^^®  Hues  of  such  rallrodd,  or  any  part  thereof, 
I90  TO  CATTLE-  arc  opcn,  erect  and  thereafter  maintain  fences  on  the 
auABoe.  gides  of  their  said  railroad,  or  the  part  thereof  so  open 

for  use,  suitable  and  amply  sufScient  to  prevent  cattle,  horses,  sheep, 
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and  hogs  from  getting  on  the  said  railroad,  except  at  the  cross- 
ings of  pablic  roads  and  highways,  and  within  the  limits  of  towns, 
cities,  and  villa^  with  opens  or  gates  or  bars  at  all  the  farm-cross- 
in  ss  of  snch  railroad  for  the  use  of  the  proprietors  of  lands  ad- 
joining snch  railroad,  and  shall  also  constract,  where  the  same  has 
not  already  been  done,  and  hereafter  maintain,  at  all  road-crossings 
no^w  existing  or  hereafter  established,  cattle-guards  suitable  and 
sufficient  to  prevent  cattle,  horses,  sheep,  and  hogs  from  getting 
onto  such  railroad ;  and  so  long  as  sucn  fences  and  cattle-guards 
shall  be  made  after  the  time  hereinbefore  prescribed  for  making 
the  same  shall  have  elapsed,  and  where  snch  fences  and  guards^ 
or  any  part  thereof,  are  not  in  suflSiciently  good  repair  to  accom- 
plish the  objects  for  which  the  same,  as  herein  prescril>ed,  is  in- 
tended, snch  railroad  corporation  and  its  agents  shall  be  liable  for 
any  and  all  damages  which  shall  be  done  by  the  agents,  engines^ 
or  trains  of  any  such  corporation,  or  by  the  locomotives,  engines, 
or  trains  of  any  other  corporations  permitted  and  running  over  or 
upon   their  said  railroad,  to   any  cattle,  horses,  sheep,  or  hogs 
thereon ;  and  when  such  fences  and  guards  have  been  fully  and 
duly  made,  and  shall  be  kept  in  ^ood  and  sufficient  repair,  such 
railroad  corporation  shall  not  be  liable  for  any  such  damages,  un- 
less negligently  or  wilfully  done." 

By  a  fair  analysis  of  this  section  we  think  its  provisions,  as  ap- 
plicable to  the  case  at  bar,  are  that  the  railroad  company  shall  erect 
and  maintain  fences  on  the  sides  of  its  track  suitable  and  amply 
sufficient  to  prevent  horses  from  ^tting  on  the  railroad,  (except  at 
places  other  than  that  where  the  injury  occurred,)  and  in  case  of 
its  failure  so  to  do  it  shall  be  liable  for  any  and  ail  damages  which 
shall  be  done  by  the  engines  or  trains  of  the  company  to  any 
horses  thereon.  If  we  are  cori*ect  in  this,  it  is  clear  that  the  simple 
negligence  of  the  owner  of  the  stock  injured  can  be  no  contbibutobt 
defence,  and  the  ruling  of  the  district  court  was  correct.  otS™*" 
It  may  be  said  that  the  construction  of  the  act  under  consideration 
would  render  the  railroad  company  liable  for  injury  to  stock  when 
the  owner  had  driven  them  and  left  them  upon  the  road.  But 
when  we  consider  the  purpose  of  the  act,  and  give  it  that  reason- 
able construction  which  such  statutes  require,  no  such  conclusion 
necessarily  follows.  The  maxim  that  no  injustice  is  done  to  the 
consenting  person — ^that  is,  by  a  proceeding  to  which  he  consents 
— would  men  apply.  Besides,  such  an  act,  if  done  for  the  purpose 
of  obstructing  the  track,  would  be  a  violation  of  the  criminal  law 
of  the  State.  It  cannot  be  said  that  the  protection  of  stock  upon  a 
railroad  track  was  the  sole  object  of  the  law.  When  we  consider 
that  these  tracks  are  incessantly  traversed  by  trains,  running  at  a 
high  rate  of  speed,  all  of  which  are  carrying  persons,  and  many  of 
wmch  are  loaded  with  passengers,  and  that  it  is  absolutelv  neces* 
sary  to  their  safety  that  the  track  should  be  kept  dear  of  all  ob- 
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«tractionB  which  mi^ht  endanger  their  lives,  it  is  apparent  that  the 
purpose  of  the  legislature  was  that — First,  perhaps,  passengers  and 
employees  on  the  train  should  be  protected;  and,  second,  that 
stock  near  the  line  of  the  road  might  not  be  destroyed.  It  was 
therefore  made  the  duty  of  the  railroad  company  to  fence  its 
road.  The  language  of  tlie  statute  is  that  ^^  every  railroad  corpora- 
tion whose  line  of  road  ...  is  open  for  use  shall"  fence  the 
road.  As  said  by  Denio,  J.,  in  Corwin  v.  Railroad  Ck).,  13  K.  Y. 
54 :  ^'  Heaving  imposed  this  general  and  public  duty,  the  l^islature 
has  next  proceeded  to  declare  some  of  the  consequences  of  its  omis- 
sion. The  corporation,  in  that  case,  is  to  ^  be  liaole  for  all  damages 
which  shall  be  done  by  their  agents  or  engines  to  cattle,  horses,  or 
other  animals  thereon.' " 

The  section  under  consideration  is  substantially  the  same  as 
section  42  of  the  railroad  law  of  New  York,  enacted  in  184S, 
which  has  been  construed  by  the  courts  of  that  State  substantiallr 
as  herein  held.  See  Burlington  &  M.  K.  K.  Co.  v.  Brinkmau,  14 
Neb.  70 ;  s.  c,  11  Am.  &  Eng.  R.  R.  Cas.  438,  and  cases  there 
eited.  The  question  presented  in  the  case  last  cited  was  not  iden- 
tical with  the  case  at  bar,  and  called  for  a  construction  of  section  2 
of  the  act  of  1867,  which  applies  to  "  live-stock  running  at  large." 
This  section  is  substantially  a  copy  of  the  Iowa  law,  and  has  been 
repeatedly  construed  by  the  courts  of  that  State ;  but  it  must  be 
observed  that  there  is  a  great  difierence  between  the  provisions  of 
the  two  sections,  and  as  section  1  of  our  law  is  not  found  in  tlie 
Iowa  act,  we  cannot  look  to  the  decisions  in  that  State  for  hght  in 
its  construction. 

We  are  reminded  that,  in  construing  statutes,  we  are  to  give 
force  to  all  their  parts ;  and  if  section  1  was  intended  by  the  legis- 
lature to  be  as  sweeping  in  its  provisions  as  is  here  contended  for, 
what  could  be  the  use  of  the  second  section,  and  why  the  provision 
that  a  railroad  company  should  be  "  absolutely  liable''  for  stock 
injured  or  killed  ?  To  this  we  reply  that,  to  our  mind,  the  pur- 
pose of  the  second  section  is,  in  the  main,  to  afford  to  the  owners 
of  stock  running  at  large  a  speedy  and  effectual  remedy  for  the 
collection  of  their  damages.  Stock  "  running  at  large"  lias  refer- 
ence to  stock  under  the  control  of  no  person, — "  free  commonere," 
as  it  is  sometimes  termed.  If  stock  are  running  at  laige— not 
<3oK8Tiiuono«  under  the  dominion  of  the  owner — there  can  be  no  de- 
OF  STATUTE.  f euco  to  au  action  brought  for  damages  where  they  have 
been  injured  or  killed  by  trains.  A^n,  the  section  provides  that 
certain  proceedings  may  be  had  for  the  purpose  of  ascertaining  the 
value  of  stock  injured  or  killed ;  and  further,  that  in  case  oi  the 
failure  of  the  company  to  pay  the  value  thus  found,  the  measoie 
of  damages  shall  he  double  the  value  of  the  property  killed  or 
destroyed.  To  our  mind,  the  provisions  of  section  2  may  all  be 
^iven  force,  and  no  conflict  can  Ibe  found  between  the  two  sections. 
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e  are  aware  that  the  ^^  double  damages"  part  of  section  2  has 
l>een  held  unconstitutional,  (Atchison  &  H.  R.  R.  Co.  v.  Baty,  6 
]N"eb.  37 ;)  but  that  fact,  even,  if  correct,  (and  upon  which  we  ex- 
press no  opinion,)  cannot  militate  against  the  view  here  expressed 
a3  to  the  purpose  of  the  lemslatnre  in  enacting  the  law.  jBy  the 
iirst  section  it  is  declared  that  the  company  must  fence  its  road  ; 
tliat  the  fences  must  be  amply  sufficient  to  prevent  cattle,  horses, 
6lieep,  and  hogs  from  getting  on  the  track ;  and  in  case  of  default 
tlie  railroad  company  siiall  be  liable  for  any  and  all  damages  which 
sball  be  done  by  the  engines  or  trains  running  on  the  road.  No 
allusion  is  made  to  any  conditions  with  regard  to  care,  or  the  want 
thereof,  either  by  the  company  or  the  owner  of  the  stock,  as 
afiecting  the  liability  of  the  company,  excepting  in  the  last  clause 
of  the  section,  where  it  is  provided  that  if  the  proper  fences,  etc., 
are  constructed  and  maintained,  the  railroad  company  shall  not  be 
liable  unless  the  injury  is  negligently  or  wilfully  done. 

We  therefore  hold  that  the  negligence  of  defendant  in  error,  if 
any  existed,  was  no  defence  to  the  action,  and  that  the  judgment 
of  the  district  court  must  be  affirmed. 

Maxwell,  J.,  concurs ;  Oobb,  C.  J.,  dissents. 

Failure  to  Fence — Contributory  Negligence  generally  held  a  Defence. — 
See  notes  to  Pittsburgh,  etc.,  R.  R.  Co.  v.  Smith,  18  Am.  &  Eng.  R.  R.  Cas. 
581,  and  Carey  e.  Chicago,  etc.,  R.  R.  Co.,  20  Ibid.  478.  Oantra,  see  Congdon 
V.  Central  Vermont  R.  R.  Co.,  20  Am.  &  Eng.  R.  R  Cas.  460. 


Atchison,  Topeea  and  Santa  ¥&.  B.  R.  Oo. 

V. 

Gabbebt. 
(Adoanee  0<U6^  Kamsas.     October  9,  1885.) 

Where  a  person  permits  his  jack,  about  one  year  old,  to  run  upon  his  own 
premises,  wnich  are  inclosed  with  a  fence,  but  through  which  a  railroad, 
not  inclosed  with  a  fence,  is  constructed  and  operated,  and  the  jack  is  im- 
attended  by  any  one,  and  passes  from  the  plaintifTs  premises  upon  the  un- 
fenced  railroad-track,  and  is  there  killed  oy  the  railroad  company  in  the 
operation  of  its  railroad,  held,  that  the  plaintiff  is  not,  as  a  matter  of  law, 
guilty  of  contributory  negligence*;  and  this,  whether  the  herd  law  of  1872 
18 1  a  operation  in  the  county  where  the  animal  is  killed  or  not. 

Where  the  question  of  the  value  of  a  particular  jack  is  in  issue,  a  witness 
may  be  allowed  in  some  cases  to  testify  with  regard  to  the  value  of  jacks,  in 
general,  of  the  description,  kind,  and  age  of  the  jack  in  question,  although 
he  has  never  seen  the  particular  jack  in  question  and  has  no  personal  knowl- 
edge thereof. 

Where  a  petition  inferentially  states  a  fact,  and  the  answer  admits  the 
fact,  and  the  defendant  objects  to  the  introduction  of  any  evidence  under 
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the  petition  because  it  does  not  state  such  fact,  and  the  court  ovcnnks  tiw 
objection,  Add,  not  error. 

In  an  action  under  the  railroad  stock  law  of  1874,  for  the  Talue  of  an  ani- 
mal killed  by  the  railroad  company  in  the  operation  of  its  railroad,  hdi,  that 
the  plaintiff  can  recover  only  what-  the  statate  permits  him  to  reooTer,  and 
cannot  recorer  interest  on  the  Talue  of  the  animal  killed  prior  to  the  day  of 
trial. 

Ekbob  from  Bice  ootrnt^. 

A.  A.  Surdj  John  JSeidy  and  Robert  Durdap  for  plaintiff  in 
error. 

Wm.  J.  Fuller  and  A.  M.  Ladey  for  defendant  in  error. 

Valentinb,  J. — ^This  was  an  action  bronght  by  Cal.  R  Gabbert 
in  the  district  conrt  of  Rice  county  against  the  Atchison,  Topeka 
&  Santa  F^  R.  E.  Co.,  to  recover  the  snm  of  $500  and  an  attor- 
ney's fee,  for  the  killing  of  a  one-year-old  jackass  belonging  to  the 
Facts.  plaintiff.    The  plaintiff  alleged,  amon^  other  things, 

the  failure  on  the  part  of  the  defendant  to  fence  its  railroad,  the 
straying  of  the  animal  from  the  plaintiff's  premises  npK>n  the  rail- 
road-track without  any  fault  on  the  part  of  the  plaintiff,  and  the 
killing  of  the  animal  by  the  railroad  company  in  the  operation  of  its 
railroad.   All  proper  allegations  were  set  forth  in  the  plaintiff's  peti- 
tion necessary  to  enable  him  to  recover  under  the  railroad  stock  law 
of  1874.     The  defendant,  in  its  answer,  denied  generally  the  allega- 
tions of  the  p^laintiff's  petition,  and  also  alleged  Qiat  in  Kiceooofitj, 
whei*e  the  animal  was  Killed,  the  herd  law  of  1872  was  in  force,  and 
that  the  animal  was  running  at  large,  in  violation  of  said  herd  lair, 
when  it  was  killed.     To  this  answer  the  plaintiff  replied  by  filings 
general  denial.    The  case  was  tried  before  the  court  and  a  jury' 
Upon  the  trial  it  appeared  that  the  railroad  was  constructed  througli 
the  plaintiff's  land ;  that  the  plaintiff's  land  was  inclosed  with  a 
fence,  but  that  there  was  no  fence  separating  the  defendant's  rigiit 
of  way  from  the  plaintiff's  land  occupied  by  the  plaintiff. 

Whether  the  herd  law  of  1872  was  m  force  or  not  in  Rice  conntj', 
where  the  animal  was  killed,  and  at  the  time  of  the  killing,  is  a  dis- 
puted Question  of  fact.  The  defendant  claims  that  it  was,  but  tlie 
plaintin  claims  that  it  was  not.  For  the  purposes  of  this  case,  how- 
ever, it  is  immaterial  whether  such  herd  law  was  in  force  or  not  in 
that  county ;  for  the  plaintiff's  jack  was  pasturing  upon  his  own 
premises,  which  were  inclosed  by  a  fence,  and  such  jad:  was  not  in 
anv  sense  running  at  large  in  violation  of  any  law.  Atchison,  T. 
&"S.  F.  R.  R.  Co.  V.  Riggs,  31  Kan.  622;  s.  c,  15  Am.  &  Eng. 

cSmuBferoBT    ^'  ^  ^*^  ^^^'  ^^^^         defendant  below  (plain- 

mouoBiroB.  tiff  in  crTor)  claims  that  the  plaintiff  cannot  i*eooTer 
upon  the  ground  that  the  plaintiff  was  gaiity  of  contributory  n^- 
ligence  in  permitting  his  jack  to  ran  upon  his  own  pi^mises  nn- 
attended  by  any  one,  and  without  having  a  fence  ordinarily  snffi- 
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eient  to  prevent  such  jack  from  passing  onto  the  defendant's  rail- 
road-track. This  qnestion  the  defendant  below  raised  by  offering 
to  introduce  certain  evidence,  which  the  court  refused,  and  also  by 
asking  the  court  to  give  certain  instructions  to  the  jnry,  which  the 
•court  also  refused. 

Now,  while  we  think  that  the  owner  of  stock  may  in  some  cases 
l>e  so  guilty  of  contributory  negligence  that  he  cannot  recover, 
ainder  the  stock  law  of  1874,  for  animals  killed  or  injured  by  a  rail- 
road company  in  operating  its  unfenced  railroad,  yet  we  do  not 
think  that  the  evidence  offered  in  the  present  case  tended  to  show 
that  the  plaintiff  was  guilty  of  any  culpable  contributory  negligence, 
or  that  tne  instructions  asKed  for  by  tne  defendant  would  have  been 
proper  in  the  case.     It  is  true,  as  stated  in  the  case  of  Atchison,  T. 
A  S.  F.  R.  R.  Co.  V.  Riggs,  31  Kan.  631,  632 ;  s.  c,  15  Am.  & 
Sng.  R.  R.  Cas.  531,  that  '^  if  the  owner  of  an  animal  should  negli- 
gently permit  the  same  to  enter  upon  the  railroad  com- 
pany's track  at  or  about  the  time  wlien  a  train  was  pass-  |^^^^xJ!S^ 
ing,  and  the  animal  should  thereby  be  injured,  the  SSSpsrS"' 
owner  could  not  recover.    And,  although  the  owner  of 
live-stock  may  permit  the  same  to  pasture  on  his  own  land  in  the 
vicinitv  of  a  railroad-track,  and  although  the  railroad  company  may 
be  in  fault  in  not  building  a  fence,  yet  the  owner  must  use  reason- 
able and  ordinary  care  and  diligence  for  the  safety  and  protection 
of  his  stock,  or  be  cannot  recover."    But  that  is  not  this  case.    In 
the  present  case,  the  defendant  in  offering  to  introduce  the  fore- 
going evidence,  and  in  asking  the  foregoing  instructions,  virtually 
asked  the  court  to  say,  as  a  matter  of  law,  that  if  the  plaintiff  per- 
mitted his  ^^  jack  to  run  upon  his  farm  unattended  by  any  one,  or 
without  having  a  fence  ordinarily  sufficient  to  prevent  such  jack 
from  passing  onto  the  defendant's  track,"  the  plaintiff  could  not 
recover.     This  is  not  the  law.     Besides  the  case  already  cited,  see, 
also,  in  this  connection,  Atchison,  T.  &  S.  F.  R.  R.  Oo.  v.  Shaft, 
33  Ean.  521 ;  s.  c,  19  Am.  &  Eng.  R.  R.  Oas.  529 ;  Missouri 
Fac.  R.  R.  Co.  v.  Bradshaw,  33  Kan.  521 ;  Frickett  v.  Atchison, . 
T.  &  S.  F.  R.  R.  Co.,  33  Kan.  521.  , 

The  plaintiff  in  error  (defendant  l>elow)  also  claims  that  the  court 
below  erred  in  permitting  certain  evidence  to  be  introduced  tending 
to  show  the  value  in  Rice  county  of  jacks  in  general  of  the  descrip- 
tion, kind,  and  age  of  the  plaintiff's,  by  a  witness  who  bvidcnob  as  to 
had  never  seen  the  plaintiff's  jack,  and  had  no  personal  "^^^owjack. 
knowledge  thereof.  As  we  understand  it,  it  is  not  claimed  that  the 
witness  was  not  competent  to  testify  with  regard  to  the  value  of 
jacks  in  general  in  Icice  county ;  but  it  is  claimed  that  such  evi- 
aence  is  not  competent  to  prove  the  value  of  the  plaintiff's  particu- 
lar jack.  Such  evidence  may  in  some  cases  be  competent,  and  in 
the  present  case  we  think  it  was  competent. 

It  is  also  claimed  that  the  petition  aid  not  state  that  the  animal 
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was  kiUed  in  Rice  county,  and  therefore  that  the  conrt  below  erred 
in  overruling  the  objection  made  by  the  defendant  to  the  intro- 
duction of  any  evidence  under  the  petition  because  of  its  supposed 
ATSBMBRs  AS  insufficicucy.  The  petition,  however,  did  state  that  the 
roYwmn,  killing  was  done  in  Rice  county,  although  it  stated  it 
only  inferentially  aud  not  in  express  terms.  The  petition  states 
that  the  defendant  operated  its  line  of  road  through  Rice  county, 
and  that,  at  a  point  about  four  and  one-half  miles  east  of  Lvodg^ 
Kansas,  killed  the  plaintiffs  jack  "  while  operating  such  railwaj, 
by  said  defendant  running  its  engine  and  cars,  that  were  then  aod 
there  passing  over  the  line  aforesaid,  i^inst  and  over  said  jack.'' 
The  answer  also  admits  that  the  animal  was  killed  in  Rice  oonnty, 
4ind  the  animal  was  in  fact  killed  in  Rice  county.  Besides,  this 
question  was  raised  simply  by  an  objection  to  the  introduction  of 
anv  evidence  under  the  petition. 

The  plaintiff  in  error  (defendant  below)  also  claims  that  the  conrt 
below  erred  in  giving  the  following  instruction  to  the  jury : 

"  If  you  should  find  from  the  evidence  that  plaintiff  is  entitled  to 
recover,  the  measure  of  his  damages  is  the  actual  maiket  value  of 
the  jack  killed,  with  7  per  cent  interest  from  the  date  of  the  demaDd 
till  the  present  time ;  but  the  entire  amount  cannot  in  any  Qvent 
exceed  J600. 

The  portion  of  this  instruction  objected  to  is  that  portion  which 
instructs  the  jury  to  give  to  the  plaintiff  7  percent  interest  on  the 
value  of  the  jack  killed.  We  think  the  instruction  to  this  extent 
is  erroneous.  It  must  be  remembered  that  this  is  a  special  statntoiy 
action  under  the  railroad  stock  law  of  1874.  Laws  1874,0.94; 
Comp.  Laws  1879,  c.  84;  Pars.  4915-4919.  Under  said  railroad 
stock  law  a  railroad  company  whose  road  is  not  inclosed  with  a 
Error  to  ai.  good  and  lawf ul  fence  to  prevent  animals  from  beinp 
on  such  road  is  "  liable  to  pay  the  owner  the  full  value 
of  each  and  every  animal  killed,  and  all  damages 
to  each  and  every  animal  wounded,"  in  the  operation  of  its 
its  railroad,  irrespective  of  negligence  on  the  part  of  the  railroad 
company;  and  the  owner  of  the  animal  killea  or  wounded  "may 
sue  and  recover  from  such  railway  company  or  corporation,  or  the 
assignee  or  lessee  thereof,  the  full  value  of  such  animal  or  damages 
thereto,  together  with  a  reasonable  attomev's  fee  for  the  prosecu- 
tion of  the  suit,  and  all  costs,  in  any  court  oi  competent  junsdictiou 
in  the  county  in  which  such  animal  was  killed  or  wounded;"  and 
no  statute  provides  for  giving  interest  on  the  value  of  the  animaJ 
killed,  or  wounded  ;  and  therefore  we  think  that  interest  cannot  be 
recovered  in  actions  under  the  railroad  stock  law  where  the  animal 
is  killed,  as  in  the  present  case.  Toledo,  P.  &  W.  R.  R  Co.  t'. 
Johnston,  74  111.  83  ;  Houston  &  T.  C.  R.  R.  Co.  v.  Muldrov,  54 
Tex.  233 ;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  580 ;  Meyer  v.  Atlan- 
tic  &  P.  R.  R.  Co.,  64  Mo.  542 ;  De  Steiger  v.  Hannibal  &  St.  J. 
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R  R.  Co.,  73  Mo.  33 ;  s.  c,  7  Am.  &  Eng.R  R  Gas.  492 ;  2  Sedg. 
Dam.  side  page  377. 

There  are  cases  of  tort  at  common  law  in  which  interest,  or,  per- 
haps, more  properly  speaking,  damages  in  the  nature  of  interest,  may 
be  allowed.  Mote  v.  Chicago  &  IN.  W.  R.  R  Co.,  27  Iowa,  22 ; 
Dean  v.  Chicago  &  N.  W.  R  R  Co.,  43  Wis.  305 ;  3.  Pars.  Cont. 
side  page  105.  But  this  is  not  one  of  such  cases.  This  is  not  an 
action  at  common  law,  but,  as  before  stated,  is  purely  an  action 
under  the  statute ;  the  railroad  stock  law  of  1874,  which  is  a  strin- 
gent law,  giving  to  parties  an  action  where  none  existed  before,  giv- 
ing  damages  where  none  could  have  been  recovered  before,  and 
giving  an  attomey'e  fee  in  the  same  action, — ^a  thing  unknown  to 
the  common  law, — and,  therefore,  where  parties  choose  to  sue  under 
such  statute,  they  must  be  satisfied  with  just  what  the  statute  itself 
gives  them. 

The  judgment  in  this  case,  with  the  consent  of  the  plaintiff  be- 
low (defendant  in  error),  will  be  modified  by  deducting  interest 
from  the  amount  recovered  at  the  rate  of  7  per  cent  from  the  date 
of  the  demand  (to  wit,  July  25,  1882)  to  the  date  of  the  verdict  (to 
wit,  March  24, 1884) ;  but  if  such  consent  is  not  given,  th^  judgment 
of  the  court  below  will  be  reversed  and  cause  remanded  for  a  new 
trial.    Jud^ent  modified. 

(All  the  justices  concurring.) 


Turning  Cattle  Loose  near  a  Railroad-trackt — Contributory  Negligence. 
— 1.  Fence  Laws.  There  is  an  apparent  conflict  of  authority  as  to  whether 
contributory  negligence  is  a  defence  in  an  action  for  injury  to  cattle  resulting 
from  a  failure  on  the  part  of  the  company  to  comply  with  the  fence  laws. 
Some  cases  hold  that  contributory  negligence  on  the  part  of  the  owner  is  no 
defence.  Corwin  «.  New  York,  etc.,  R.  R  Co.,  13  N.  Y.  42,  49;  Munch  «. 
New  York  Cent.  R.  R.  Co.,  29  Barb.  647;  Brady  v,  Rensselaer  <&  S.  R.  R.  Co., 
1  Hun,  378;  Flint,  etc.,  R.  R.  Co.  «.  Lull,  28  Mich.  610;  Knight  v.  Toledo, 
etc.,  R.  R.  Co.,  24  Ind.  402;  Jeffersonville,  etc.,  R.  R.  Co.  «.  Dunlap,  29 
Ind.  426;  Belief ontaine  R.  R.  Co.  o.  Reed,  38  Ind.  476;  Jefferson ville,  etc., 
R.  R.  Co.  «.  Ross,  87  Ind.  545;  Louisville,  etc.,  R.  R.  Co.  «.  Whitesell,  68 
Ind.  297;  Mead  9.  Burlington,  etc.,  R.  R.  Co.,  7  Am.  &  En^.  R.  R.  Cas.  550. 

Other  cases  hold  that  it  is  a  valid  defence.  Curry  v,  Chicago,  etc.,  R.  R. 
Co.,  43  Wis.  665;  Eames  d.  Salem,  etc.,  R.  R.  Co.,  98  Mass.  560;  Cairo, 
etc.,  R.  R.  Co.  ©.  Woosley,  85  111.  870;  St.  Louis,  etc.,  R  R.  Co.  u.  Todd, 
86I1L409. 

It  is  to  be  observed  that  in  Wisconsin,  although  the  railroad  is  held  to  be 
under  an  obligatilon  to  fence  its  track  against  trespassing  animals,  yet  where 
the  owner  of  the  animal  turned  her  loose  in  an  uninclosed  tract  distant 
three-quarters  of  a  mile  from  the  raiboad-track,  and  she  strayed  away  over 
intermediate  fields  and  onto  the  track,  owin^  to  the  failure  of  the  company 
to  fence  its  right  of  way,  where  she  was  killed,  it  was  held  that  the  owner 
could  recover  if  not  giulty  of  contributory  negligence ;  and  that  whether  he 
was  guilty  of  contributory  negligence  in  turning  the  animal  loose  into  the  im- 
inclosed  field  was  for  the  jury  to  decide,  in  the  light  of  all  the  circum- 
Btances. 

In  Laude  v,  Chicago,  etc.,  R.  R.  Co.,  88  Wis.  640,  the  facts  were  these: 
Shortly  before  sundown,  in  February,  plaintiff's  two  colts  escaped  by  acd- 
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dentally  mpninff  against  and  forcing  open  a  gate  in  his  bam-jard  fenofr— 
plaintin  being  then  at  supper.  After  sapper,  the  colts  being  out  of  sight, 
plaintiff  went  a  mile  in  the  direction  he  supposed  they  had  t4iken,  and,  not 
finding  them,  returned  home.  Before  dayh^ht  the  next  morning  the  colts 
were  killed  on  the  defendant's  road.  MbI<^  that  these  facts  showed,  ss  a 
matter  of  law,  that  plaintiff  was  guilty  of  no  contributory  negligence  in 
failing  to  seek  for  the  colts. 

Turning  Animals  Loose  In  Field  Adjacent  to  Track — Failure  to  fence- 
Contributory  Negligence^ — It  is  universally  held  that  where  a  railroad  is  re- 
quired by  statute  to  fence  its  track,  an  owner  of  cattle  is  not  guilty  of  con- 
tributory negligence  in  turning  animals  loose  in  a  field  adjoinmg  the  track 
where  the  company  has  omitted  to  fence,  or  the  fence  is  defecdTe  to  the 
knowledge  of  the  owner. 

Thus  in  Rogers  e.  Newburyport  R.  R.  Co.,  1  Allen  (Mass.),  16,  it  was  held 
that  a  company,  which  was  bound  by  law  to  erect  and  maintain  a  sufficient 
fence,  is  liable  ^or  injury  to  a  horse  which  escaped  from  an  adjoining  pas- 
ture through  a  defect  in  the  fence  and  was  struck  by  a  train  of  cars;  that 
the  fact  that  the  horse  had  escaped  through  the  same  place  two  or  three 
times  before,  and  that  the  owner  knew  this,  is  immaterial,  since  the  phiintiff 
was  under  no  obligation  to  prevent  his  escape  by  reason  of  the  company's 
neffligence  to  maintain  the  fence. 

In  Wilder  v.  Maine  Central  R.  R.  Co.,  65  Me.,  882,  it  was  held  that  the 
plaintiff  was  g^lty  of  no  contributory  negligence  in  turning  stock  into  a 
field  adjoining  the  track  of  defendant,  although  he  knew  defendant  had 
omitted  his  statutory  duty  to  fence.  Bee  accord,  McCoy  t.  California  Pacific 
R.  R.  Co.,  40  Cal.  582;  C,  C,  C.  &  L'R.  R.  Co.  v.  Scudder,  13  Am.  &  Eng. 
R.  R.  Cas.  561;  Pittsburgh,  etc.,  R.  R  Co.  v.  Smith,  Ibid.  579. 

In  St.  Louis,  etc.,  R.  R.  Co.  v,  Todd,  86  HI.  409,  where  a  railroad  com- 
pany failed  to  fence  their  tracks,  as  required  by  statute,  and  the  plaintiff 
turned  horses  having  on  blind  bridles  into  a  field  adjacent  to  the  track,  it 
was  held  that  though  the  plaintiff  would  not  be  guilty  of  negligence  in 
turning  the  horses  into  the  unfenced  field,  he  was  guilty  of  negligence  in 
turning  them  in  there  with  blind  bridles  on ;  and  that  the  plaintiff  and  de- 
fendant both  beinff  negligent,  the  relative  degree  of  their  negligence  was 
properly  left  to  the  jury.  See  also  Knight  e.  Toledo,  etc.,  R.  R,  Co.,  24 
Ind.  402. 

In  Cairo,  etc.,  R.  R.  Co.  e.  Woosley,  85  111.  870,  it  was  held  that,  where 
cattle  straying,  in  violation  of  the  law,  got  upon  the  tracks  of  a  ndlroad 
by  reason  of  its  failure  to  fence  as  required  by  statute,  the  question 
whether  the  owner  was  guilty  of  contributoiy  negligence  in  allowing  his 
cattle  to  stray,  would  depend  on  the  proximity  to  the  track  of  the  place 
where  he  turned  them  loose,  etc.,  and  was  a  question  for  the  jury. 

In  Toledo,  etc.,  R.  R.  Co.  e.  Johnston,  74  III.  83,  it  was  held  that  the 
owner  of  stock  was  guilty  of  no  contributory  negligence  where  the  stock  had 
broken  out  of  a  pasture  without  his  fault,  and  were  killed  on  the  track  of  the 
defendant,  whither  they  had  strayed  owing  to  defendant's  ftdlure  to  fence, 
as  required  by  law. 

In  Poler  «.  N.  Y.  Central  R.  R.  Co. ,  16  N.  Y.  476,  the  court  »y :  "  There  is  no 
doubt  that  although  the  statute  imposes  upon  the  railroad  company  the  ab- 
solute duty  of  maintaining  fences,  gates,  etc.,  yet  a  duty  in  this  nspedt^ 
devolves  upon  the  proprietors  along  the  road.  They  have  no  right  to  quietly 
fold  their  arms  and  voluntarily  to  permit  their  catde  to  stray  upon  the  rail- 
road-track through  the  known  insufficiency  of  the  fences  which  the  coipon- 
tion  are  bound  to  maintain.  As  it  would  be  impracticable  for  the  railroad 
company  to  keep  a  constant  watch  of  every  gate  and  every  rod  of  fence 
along  the  line  of  its  road,  it  is  but  reasonable  to  require  of  the  proprietors, 
when  defects  have  actually  come  to  their  knowledge,  to  make  suitable  efforts 
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to  ftppiue  the  company  of  such  defects.  In  enforcing  this  rale,  however, 
upon  proprietors,  care  should  be  taken  not  to  exempt  the  company  upon 
wnich  the  primary  duty  rests  from  its  due  share  of  responsibility.  It  will 
be  found  impossible  to  define  with  precision  the  relative  obligations  of  the 
parties  in  this  respect,  and  it  must  result  in  most  cases  in  a  question  to  be 
addressed  to  the  sound  discretion  of  the  jury.^'  It  is  thought  that  the  above 
suggestion  is  imsound;  that  the  matters  are  matters  of  law,  not  of  fact. 

2.  No  Fence  I/iw$, — ^Where  there  are  no  laws  req^uirin^  railroads  to  fence 
their  rights  of  way,  the  owners  of  cattle  must,  at  their  peril,  keep  their  cattle 
off  the  tracks.  If  their  cattle  stray  onto  the  tracks  and  are  killed,  the  com- 
pany will  not  be  liable  unless  the  killing  was  the  result  of  a  wilful  or  a  grossly 
negligent  act  on  the  part  of  the  company  or  its  servants.  Vandeerif  t  v, 
Redicke,  82  N.  J.  L.  185;  Price  e.  New  Jersey  R.  R.  &  Transp.  Co.,  81  N.  J. 
L.  229;  Railroad  Go.  «.  Skinner,  19  Pa.  St.  298;  Eerwhacker  «.  Cleveland, 
etc.,  R.  R.  Co.,  8 Ohio  St.  172;  Maynard  v,  Boston,  etc.,  R.  R.  Co.,  115  Mass. 
458;  McDonnell «.  Pittsfleld,  etc.,  R.  R.  Co.,  Ibid.  564. 

Contributory  Negligence  in  turning  Animals  Loose  near  Track  where  it  is 
Legal  to  permit  Cattle  to  roam, — In  those  States  or  counties  where  it  is  legal 
to  permit  cattle  to  roam  over  unfenced  lands,  if  cattle  eet  upon  an  unfenced 
right  of  way  they  are  not  trespassers,  and  the  company  will  be  held  liable  if  they 
are  killed  by  its  negligence  or  that  of  its  employees.  In  such  cases  the  ques* 
tion  whether  the  owner  was  guilty  of  contributory  negligence  in  allowing  his 
cattle  to  stray  near  the  track,  is  often  involved.  This  question  when  involved 
in  the  case  is  generally  one  of  fact  for  the  jury.  In  plain  cases,  however, 
the  court  will  take  it  from  the  jury.  The  following  cases  bear  upon  this 
point.  It  must  be  borne  in  mind  that  they  are  all  cases  where  the  ndlroad 
company  was  not  required  to  fence  its  tracks,  and  where  the  law  of  the  land 
made  it  legal  to  permit  animals  to  roam. 

In  Jeffersonville,  etc.  R.  R.  Co.  v.  Underhill,  48  Ind.  889,  the  facts  were 
these.  The  owner  of  the  cow  that  was  killed,  carried  on  a  dairy  in  the  city 
of  New  Albany,  a  block  and  a  half  from  the  railroad-track,  and  about  five 
blocks  from  the  point  where  the  cow  was  killed.  The  railroad-tracks  in  the 
city  were  not  required  to  be  fenced.  The  court  held  that  these  facts  were 
sufficient  evidence  of  contributory  negligence  to  reverse  a  judgment  on  a 
verdict  for  the  plaintiff. 

In  Cincinnati,  etc.,  R.  R.  Co.  e.  Street,  50  Ind.  225,  it  was  held  to  be  such 
contributory  negligence  as  will  prevent  the  owner  of  an  animal  from  re- 
covering for  an  injury  inflicted  by  a  passing  train,  if  the  animal  was  allowed 
to  run  at  large  in  the  vicinity  of  the  railroSl  at  a  point  where  the  track  was 
not  required  to  be  fenced. 

In  Lawrence  «.  Railway  Co.,  42  Wis.  822,  it  was  held  as  a  matter  of  law 
to  be  contributory  negligence  in  law  to  leave  cattle,  in  the  morning,  at  large 
for  the  day,  without  purpose  and  by  mere  inadvertence,  within  seventy  rods 
of  a  railroad,  without  fence  or  obstacle  to  keep  them  from  it. 

In  McCandler  v,  Chicago,  etc.,  R.  R  Co.,  45  Wis.  865,  the  facts  were  as 
follows  :  Plaintiff^s  premises  in  a  city  were  so  nearly  surrounded  by  railroads 
running  within  a  few  feet  of  them  that  his  cow,  if  suffered  to  be  at  liu'ge, 
would  be  likely  to  get  upon  some  one  of  said  roads.  Late  in  the  fall,  when 
grass  was  scarce,  there  being  none  growing  near  the  plaintifTs  bam,  his  cow, 
after  being  housed  until  late  iu  the  day,  was  tumea  loose  without  any  one 
to  look  out  for  her.  Not  long  after,  while  she  was  near  the  defendant's 
track,  she  was  startled  by  an  approaching  train,  and,  running  on  tho 
track,  was  struck  and  killed.  EM^  as  a  matter  of  law,  plaintiff  was  guilty 
of  contributory  negligence  and  could  not  recover  in  the  absence  of  malice 
or  wilfulness  on  the  part  of  defendant.  (It  is  to  be  observed  that  there  was 
no  obligation  to  fence,  the  injury  occurring  in  a  city.) 

Whfire  cattle  are  pronibited  from  rooming,  an  owner  of  cattle  who  habitually 
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pennit8  bis  cattle  to  roam  in  the  immediate  Ticinity  of  a  railroad,  where  fencing 
was  not  reqoired,  is  guilty  of  negligence  which  will  preclude  a  recorerj 
against  the  company  for  negligently  killinfi^  the  cattle  while  on  its  tracks. 
Indianapolis,  etc.  R  R.  Co.  v.  Barter,  38  Ind.  557. 

In  Terry  e.  New  York  Central  R.  R.  Co.,  22  Barb.  (N.  Y.)  574,  it  was  held 
that  where  there  was  no  obligation  on  the  part  of  the  railroad  company  to 
fence,  the  plaintiff  was  guilty  of  contributory  negligence  in  turning  cattle 
loose  into  a  field  adjoining  the  unfenced  railroad-track. 

In  North  Pennsylyania  R.  R.  Co.  e.  Rehman,  49  Pa.  St.  101,  it  was  held 
that,  although  the  common  law  of  the  State  in  general  condoned  trespasses 
by  animals  allowed  to  roam,  this  did  not  apply  to  animals  roaming  on  rail- 
road-tracks ;  that  animals  roaming  on  railroad- tracks  or  rights  of  way  were  tres- 
passers, and  that  the  company  would  not  be  liable  for  injury  to  them,  unless 
caused  by  the  grossly  negligent  or  wanton  act  of  its  employees;  that  it  was 
immaterial  that  the  animals  killed  on  the  track  had  escaped  from  a  tract  prop- 
erly enclosed,  without  the  knowledge  of  the  owner,  they  being  trespassers 
notwithstanding  these  facts.  See  Tonawanda  R  R  Co.  e.  Hunger,  5  Denio 
(N.  Y.),  256. 

In  Currjr  e.  Chicago  &  N.  W.  R  R  Co.,  48  Wis.  665,  the  plaintiff's  cow 
was  left  with  other  cattle,  in  summer,  on  grass-land,  some  three  quarters  of  a 
mile  from  the  railroad.  It  was  held  that  these  facts  did  not  show  contribu- 
tory negliffence  as  a  matter  of  law. 

But  in  Murray  e.  South  Carolina  R  R  Co.,  10  Rich.  (S.  C.)  227,  it  was 
held  that,  by  the  laws  of  South  Carolina,  cattle  and  live-stock  could  be  per- 
mitted to  roam,  and  that,  therefore,  they  were  not  trespassers  if  they  roamed 
upon  an  uninclosed  right  of  way,  and  that  an  owner  is  not  guilty  of  contribu- 
tory negligence  in  permitting  the  cattle  to  roam. 

So  in  Ifocon,  etc.,  R  R  Co.  e.  Baber,  42  Ga.  800,  it  being  legal  to pemiit 
animals  to  roam,  Add,  as  a  matter  of  law  that  the  plaintiff  was  not  guilty  of 
contributory  negligence  in  turning  her  cow  loose  near  the  track  just  before 
train-time. 

Allowing  Cattle  to  roam  near  Track  Contributory  Negligence— Proii- 
mate  Cause^ — It  would  seem  that  the  question  of  contributory  negligence  in 
allowing  cattle  to  roam  near  the  track  where  the  company  is  not  required  to 
fence,  could  seldom  become  material,  since,  in  general,  if  the  company^s 
seryants  are  guilty  of  nefi^ligence,  their  negligence  is  proximate  to  the  injury, 
and  the  negligence  of  the  owner  is  not.  The  ordinary  case  is  where  the 
cattle  are  standing  on  or  near  the  track,  and  the  servants  of  the  company 
neglect  to  stop  the  train  or  to  take  proper  means  to  scare  the  animals  awaj. 
In  such  a  case  it  is  evident  that  any  negligence  on  the  part  of  the  ovper  in 
allowing  his  animals  to  roam  near  the  track  will  not  excuse  the  negligence 
of  the  employees  of  the  company  in  not  taking  proper  measures  to  avoid  in- 
juring them.  This  point  is  well  brought  out  in  Cleveland,  etc.,  R  R-  Co.  r. 
Elliott,  4  Ohio  St.  474.  The  court  there  say:  '*  Suffering  domestic  animals  to 
run  at  large,  by  means  whereof  they  stray  upon  an  uninclosed  railway-track, 
where  they  are  killed  by  a  train,  is  not,  in  general,  a  proximate  cause  of  the 
loss ;  and  hence,  although  there  may  have  been  some  negligence  in  the  own- 
er's permitting  the  animals  to  go  at  large,  and  negbgence  being  only  a 
remote  cause  of  the  loss,  it  will  not  prevent  his  recovering,  from  the  railroad 
company,  the  value  of  the  animals,  if  the  immediate  cause  of  their  death  was 
negligence  of  the  company's  servant  in  conducting  the  train."  Cleveland, 
etc.,  R  R.  Co.  V.  Elliott  4  Ohio  St.  474. 

So  in  Eerwhacker  e.  Cleveland,  etc.,  RR.  Co.,  8  Ohio  St  172,  it  was  held 
that  where  the  railroad  company  was  not  obliged  to  fence,  and  the  laws  of 
the  State  permitted  owners  of  animals  to  allow  tiiem  to  roam,  the  company 
was  bound  to  exercise  due  care  in  avoiding  injury  to  cattle  roaming  on  the 
track.    That  even  if  the  owner  was  guilty  of  negligence  in  allowing  eattle 
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to  roam  near  the  tracks,  that  fact  did  not  excuse  the  company  from  the  exer- 
cise of  due  care  in  avoiding  injuring  them. 

In  New  Orleans,  etc.,  R  R  Co. «.  Field,  46  Miss.  578,  it  was  held  that,  by 
the  law  of  the  land,  owners  of  cattle  might  legally  permit  them  to  roam,  and 
that  persons  living  near  railroads  had  the  same  riffht  to  permit  their  cattle  to 
roam  as  others,  but  that  they  assume  the  risk  of  their  greater  exposure  to 
danger. 

Herding  Act — What  is  "  Running  at  Large." — As  to  what  constitutes  a 
running  at  large  within  the  herding  act,  see  Gooding  «.  Atchison,  etc.,  R  R 
Co.,  20  Am.  &  Eng.  R  R.  Cas.  466. 

That  the  herding  act  is  no  defence,  see  Roberts  «.  Richmond,  etc.,  R  R 
Co.,  Ibid.  473. 

Faiiure  to  fence  No  Contributory  Negiigenee  in  pasturing  Cattle  in  a  Tract 
where  Raiiroad  runst — See  Mead  v,  Burlington,  etc.,  R  R  Co.,  7  Am.  & 
Eng.  R  R.  Cas.  550,  and  note  to  Cressly  «.  Northern  R.  R  Co.,  15  Id.  544. 


Pennsylvania  Co. 

V. 

Whitlook. 

(99  Indiana  Beporti,  16.) 


Where  A  negligently,  but  accidentally,  sets  his  own  building  on  fire,  and 
while  it  is  burning  the  fire  is,  by  force  of  the  wind,  carried  to  B's  building, 
which  is  thereby  destroyed,  A  is  not  liable  to  B,  the  wind  beinff  an  indepen- 
dent intervening  cause,  and,  therefore,  A's  negligence  is  not  tiie  proximate 
cause  of  the  injury. 

From  the  Porter  Circuit  Court. 

Ji  Brackenridae  and  J.  H.  Carey  for  appellant. 

T.  J.  M&rrifidd  and  J.  D.  Moljaden  for  appellee. 

NiBLACK,  J. — Complaint  by  Eobert  Whitlock  against  the  Penn- 
sylvania Co.  in  two  paragraphs. 

The  first  paragrapn  charged  that  the  defendant  was  a  railroad  cor- 
poration, and  as  suen  was,  and  had  been  for  the  five  years  facts. 
then  immediately  preceding,  operating,  managing,  and  controlling 
the  Pittsburgh,  Fort  Wayne  &  Chicago  R.  K.,  running  through 
the  county  ot  Laporte,  together  with  all  the  depots,  station-houses, 
and  other  property  appertaining  to  said  railway ;  that  for  a  long  time 
prior  to  the  9th  of  January,  1875,  the  defendant  kept,  maintained, 
and  controlled  a  station  house  on  the  line  of  said  railway  at  the 
town  of  Wanatah,  in  said  county  of  Laporte,  for  the  accommodation 
of  passengers  and  for  convenience  in  the  transportation  of  freight, 
using,  also,  a  part  of  the  same  for  the  ticket  and  telegraph  offices ; 
that  said  station-house  was,  during  all  the  time  named,  under  the 
immediate  charge  of   an   agent   and  servant  of  the  defendant^ 
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who  caoBed  the  same  to  be  heated  with  a  laree  wood-bnming  etoTe, 
the  pipe  of  which  ran  into  a  fine  in  the  building  which  had  oeenso 
careleeslj.  Diligently,  and  unskilf nlly  constmeted  as  not  to  pre- 
vent the  escape  of  sparks  and  fbunes  throngh  the  sides  thereof,  and 
which  was,  and  had  been,  maintained  in  snch  an  unsafe  and  dilapi- 
dated condition  as  to  greatly  endanger  such  station-house  and  prop- 
erty adjacent  thereto,  of  all  which  the  defendant  had  notice ;  that  tLe 
defendant,  so  haying  notice  of  the  unsafe  and  dangerous  conditioD  of 
said  flue,  refused  to  repair  the  same ;  that  the  plaintiff  was,  at  the  time 
herein  above  stated,  the  owner,  and  in  the  actual  occupancy,  of  a 
large  two-story  frame  hotel  building,  in  said  town  of  Wanatab,  of 
the  value  of  $6000,  and  of  furniture  and  other  personal  property 
used  in  said  hotel  building  of  the  value  of  $2000 ;  tiiat  said  notel 
building  was  next  and  auijacent  to  the  southwest  comer  of  said 
station-house,  with  only  a  small  as  well  as  a  clear  and  unobstmcted 
space  between  the  two  buildings ;  that,  on  said  9th  day  of  Jannaiy, 
1875,  said  station-house  caught  fire  from  and  through  the  cracked, 
unsafe,  and  dilapidated  fine  so  constructed  therein,  as  above  set  forth, 
and  was  thereby  totally  consumed ;  that  while  said  station-house 
was  burning,  fire  was  communicated  therefrom  by  the  wind  to  the 
hotel  building,  whereby  said  latter  building,  with  the  furniture  and 
other  personal  property  therein  contained,  was  also  burned  up  and 
wholly  destroyed,  without  any  fault  or  negligence  on  the  part  of 
the  plaintiff. 

Tlie  second  paragraph  contained  substantially  the  same  facts  as 
the  first,  except  that  it  charged  that  the  defendant's  servants 
and  employees  were  in  the  hsibit  of  pouring  oil  on  the  kindlings 
and  wood  put  in  the  stove  as  fuel,  tlms  making  quickly  hot  and 
blazing  fires,  which  habit  was  fully  known  to  me  defendant,  and 
that,  on  the  morning  of  the  said  9th  day  of  January,  1875,  the  de- 
fendant, by  its  servants  and  employees,  negligently  and  carelesslj 
made  a  quick,  hot,  and  blazing  nre  in  the  stove  in  tne  station-honse 
by  pouring  oil  over  the  kindlings  and  wood  put  therein,  from  which 
fire  sparks  and  flames  escaped  through  the  cracks  in  l^e  fine  into 
which  the  stove-pipe  entered,  thus  setting  the  station-house  on  fire 
and  burning  it  up ;  and  that  while  the  station-house  was  so  burning 
up,  fire  was  dIowu  by  the  wind  from  the  same  to,  on,  and  against  the 
plaintiff's  hotel  building,  setting  fire  to  it,  also,  in  that  way,  and  con- 
suming it,  and  the  furniture  and  other  personal  property  used 
therein. 

Demurrers  were  severally  overruled  to  both  paragraphs  of  the 
complaint,  and,  issue  being  joined,  the  plaintiff  obtained  a  yerdict 
and  judgment  against  the  defendant  for  $3000. 

In  the  natural  order  of  objections  made  to  the  proceedings  be- 
low, the  question  of  the  sufficiency  of  the  complaint  is  first  presented. 
It  is  claimed  that  the  facts  averred  in  both  paragraphs  oi  the  com- 
plaint disclosed  only  a  case  of  the  accidental  burning  of  the  station- 
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house,  and  of  the  accidental  spread  of  fire  to  the  hotel  building, 
from  which  it  mnst  be  inferred  that  the  negligence  charged  was 
not  the  proximate  cause  of  the  injury  complained  of. 

It  is  not  easy  at  all  times  to  determine  what  are  really  proximate 
and  what  are  only  remote  damages.  That  we  must  so  use  our  own 
as  not  to  injure  another  is  an  ancient  and  axiomatic  rule  of  the  law, 
but  it  is  often  found  to  be  very  difficult  and  perplexing  to  make  a 
Inst  and  reasonable  application  of  this  most  excellent  ^neral  rule. 
There  must  be  some  limit  to  the  extent  of  liability  for  injuries  even 
in  cases  of  the  grossest  and  most  inexcusable  negligence.  In  close 
cases,  however,  it  is  frequently  verjr  hard  to  determine  just  where 
the  line  between  liability  and  non-liability  for  seeming  negligence 
onght  to  be  drawn. 

The  damages  for  which  a  party  is,  and  upon  principle  ought  to 
be,  liable  are  those  which  are  the  natural  or  necessary  consequences 
of  his  wrongful  act.  But  where  some  other  agency  intervenes  and 
extends  the  injurious  effects  of  the  wrongful  act  beyond  the  ranfi;e 
of  its  natural  or  necessary  consequences,  and  beyond  what  could 
ordinarily  have  been  anticipated,  the  party  originally  at  fault  is  not 
responsible  for  such  additional  injurious  effects. 

As  incidental  to  the  improvements  of  the  age  in  which  we  live, 
and  to  the  vast  amount  of  combustible  material  in  daily  use  by  the 
people  of  this  countiy,  injuries  by  fire  have  been  the 
subject  of  much  judicial  investigation  within  the  past  SSotbyhb£^ 
few  years,  and  have  become  a  subjecLt  about  which  much  MviSwSS" 
has  been  recently  said  and  written.    As  applicable, 
however,  to  the  particular  question  now  before  us,  the  authorities 
are  not  numerous,  and  some  of  the  cases  which  have  been  brought 
to  our  attention  are  not  in  harmony  with  each  other.    This  want 
of  harmony  is,  however,  mainly  between  the  older  cases  on  the 
one  side,  and  die  more  modern  cases  on  the  other,  the  tendency  all 
the  while  having  been  towards  either  a  non-liability,  or  a  more  re- 
stricted liability,  for  merely  accidental  fires. 

By  the  common  law  of  England,  before  the  enactment  of  any 
statute  on  the  subject,  a  person  in  whose  house  a  fire  originatedf, 
which  afterwards  spread  to  his  neighbor's  property  and  destroyed  it, 
was  compelled  to  make  good  his  neighbor's  loss  by  the  fire.  But  by  a 
statute  of  6  Anne,  c.  31,  amended  and  substantially  re^nacted  by 
another  statute  of  14  Geo.  III.  c.  78,  sec.  86,  it  was  provided  ^^  that 
no  action,  suit,  or  process  whatever  shall  be  had,  maintained,  or  pros- 
ecuted against  any  person  in  whose  house,  chamber,  stable,  barn, 
or  other  building,  or  on  whose  estate  any  fire  shall,  after  the  said 
twenty-fourth  day  of  June  [1774],  accidentally  begin,  nor  shall  any 
recompense  be  made  by  snch  person  for  any  damage  suffered  there- 
by ;  any  law,  nsa^,  or  custom  to  the  contrary  notwithstanding." 

BlacKStone,  in  bis  Commentaries,  after  referring  to  the  ancient 
common-law  doctrine  on  the  subject  of  accidental  fires,  says :  ^^Bnt 
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now  the  common  law  is,  in  the  former  case,  altered  by  statute  6 
Anne,  c.  8  [31],  which  ordains  that  no  action  shall  be  maintaioed 
against  any  in  whose  house  or  chamber  any  fire  shall  accidentally 
begin  ;  for  their  own  loss  is  sufficient  punishment  for  their  own  or 
their  servant's  carelessness."    1  Cooley's  Blackst.  Com.  431, 

In  case  of  Lancing  v.  Stone,  37  Barb.  15,  it  was  held  that  the 
common  law  of  England  on  the  subject  of  accidental  fires,  as 
modified  by  the  statutes  of  6  Anne  and  14  Geo.  III.,  mipra^  had 
become  the  common  law  of  the  State  of  New  York,  and,  quoting 
filackstone  as  above  approvingly,  further  held  that  where  a  man's 
house  or  other  building  takes  fire,  even  by  his  own  or  his  servants^ 
negligence,  and  the  fire  spreads  to  and  consumes  his  neighbors 
property,  he  cannot  be  made  liable  for  the  latter's  loss,  upon  the 
theory  that  the  interest  which  a  man  has  in  preserving  nis  own 

{property  ought  to  be  considered  a  sufficient  ^aranty,  as  it  is  in 
act  the  only  one  his  neighbors  have  against  nis  and  his  servants' 
negligence. 

The  case  of  Ryan  v.  New  York  t).  R  R.  Co.,  35  N.  Y.  210,  was 
a  more  recent  iMew  York  case.  The  facts  upon  which  that  case 
rested  were,  briefly,  that  the  railroad  company,  either  bv  the  care- 
lessness of  its  servants,  or  through  the  bad  condition  oi  one  of  its 
locomotives,  set  fire  to  one  of  its  own  wood-sheds  in  the  city  of 
Syracuse,  which  sheltered  and  contained  a  large  quantity  of  wood. 
The  plaintiff's  house,  standing  at  a  distance  of  about  one  hundred 
and  tliirty  feet  from  the  shea,  took  fire  from  the  sparks  and  heat 
thrown  out  by  the  burning  shed  and  wood,  and  was  thus  entirely 
consumed.  A  considerable  number  of  other  houses  and  buildings 
were  burned  and  destroyed  by  the  spreading  of  the  same  fire.  Upon 
proof  of  these  facts  the  circuit  court  nonsuited  the  plaintiff,  and  the 
judgment  was  affirmed  at  the  general  term  of  the  supreme  court  of 
the  proper  district.  The  cause  was  then  taken  to  the  Court  of 
Appeals,  where  the  judgment  was  a^in  affirmed  by  the  unanimons 
as  well  as  exhaustive  opinion  of  that  court.  The  statutes  of  6 
Anne  and  14  Geo.  III.,  s^wpra^  were  not  referred  to  or  relied  upon 
in  that  opinion,  but  the  conclusion  reached  was  based  upon  the  in- 
ference tnat  the  railroad  company's  negligence  was  only  the  remote, 
and  hence  not  the  proximate,  cause  of  the  plaintiff's  loss. 

Hunt,  J.,  delivering  the  opinion,  and  first  giving  some  illustra- 
tions, said :  "  So  if  an  engineer  upon  a  steaniboat  or  locomotive, 
in  passing  the  house  of  A,  so  carelessly  manages  its  machinery 
that  the  coals  and  sparks  from  its  fires  fall  upon  and  consume  the 
house  of  A,  the  railroad  company  or  the  steamboat  proprietors  are 
liable  to  pay  the  value  of  the  property  thus  destroyed.  Field  «?. 
N.  Y.  Central  R.  R.,  32  N.  Y.  339.  Thus  far  the  law  is  settled 
and  the  principle  is  apparent.  If,  however,  the  fire  communicates 
from  the  house  of  A  to  that  of  B«  and  that  is  destroyed^  is  the 
negligent  party  liable  for  his  loss  ?    And  if  it  spreads  thence  to  the 
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liouse  of  0,  and  thence  to  the  house  of  D,  and  thence  consecutively 
through  the  other  houses,  until  it  reaches  and  consumes  the  house 
of  Z,  IS  the  party  liable  to  pay  the  damages  sustained  by  these 
twenty-four  sufferera?  The  counsel  for  the  plaintiflE  does  not  dis- 
tinctly claim  this,  and  I  think  it  would  not  be  seriously  insisted 
that  tne  sufferers  could  recover  in  such  case.  Where,  then,  is  the 
principle  upon  which  A  recovers  and  Z  fails  ?  " 

The  answer  which  then  followed  to  the  inquiry  thus  suggested 
was,  that  in  A's  case  the  damages  would  be  proximate,  wliile  in 
the  case  of  Z  they  would  only  be  remote. 

The  case  of  Pennsylvania  K.  R.  Co.  v,  Kerr,  62  Pa.  St.  353,  was 
an  action  by  Kerr  against  the  company  for  the  loss  of  his  furniture 
in  a  hotel  near  the  Pennsylvania  R.  R.,  which  was  destroyed  by 
fire  through  the  alleged  negligence  of  the  company's  servants  in 
running  its  locomotive.  The  hre  was  first  communicated  to  a  ware- 
house and  from  that  to  the  hotel. 

The  verdict  and  judgment  were  in  favor  of  the  plaintiff,  but, 
upon  an  appeal,  the  Supreme  Court  of  Pennsylvania  held  that  the 
damages  were  too  remote,  and,  referring  to,  recognizing,  and  ap- 
proving the  distinction  observed  between  proximate  and  remote 
damages,  in  the  case  of  Ryan  v.  New  York  C.  R.  R.  Co.,  supra^ 
reversed  the  judgment.  Weeks  on  Damnum  ahsque  Injuria^  at 
section  118,  states  the  accepted  doctrine  to  be  that  where,  by  the 
negligence  of  another,  a  building  was  burned,  and  the  fire  spread 
to  and  destroyed  an  adjoining  house,  the  neeligence  was  consiaered 
too  remote  to  give  the  owner  of  the  latter  house  a  remedy  for  his 
loss  against  the  party  by  whose  negligence  the  fire  originated.  He 
then  quotes  from  the  case  of  Morrison  v,  Davis,  20  Pa.  St.  171,  as 
sustaining  that  doctrine,  the  following:  "There  are  often  very 
small  faults  which  are  the  occasion  of  the  most  serious  and  distress- 
ing consequences.  Thus,  a  momentary  act  of  carlessness  set  fire  to 
a  little  straw,  and  that  set  fire  to  a  house,  and,  by  an  extmordinary 
concurrence  of  very  dry  weather  and  high  winds,  with  this  fault, 
one-third  of  a  city  (Pittsburgh)  was  destroyed.  Would  it  be  right 
that  this  small  act  of  carlessness  should  be  charged  with  the  whole 
value  of  the  property  consumed  ?"  And,  continuing,  savs  it  has 
also  been  asked,  *'  Should  the  careless  act  of  the  woman  who  origi- 
nated the  ^reat  fire  at  Chicago  make  her  liable  in  damages  for  all 
the  losses  tnat  resulted  therefrom?" 

Field,  in  his  work  on  the  Law  of  Damages,  at  section  SO,  states 
the  doctrine  on  the  subject  of  spreading  fires  in  substantially  the 
same  language  used  by  Weeks,  and  given  as  above. 

Cooley  on  Torts,  at  p.  76,  says :  "How  far  one  ma]^  be  charge- 
able with  the  spread  of  a  fire  negligently  started  by  himself  is  one 
that  has  attracted  no  little  attention  in  judicial  circles,  and  led  to 
some  difference  of  opinion.  In  New  York  it  is  held  that  while 
the  culpable  party  would  be  liable  to  the  owner  of  an  adjoining 
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house  to  which  the  fire  had  spread,  he  would  not  be  liable  to  one 
to  whose  house  the  fire  should  spread  from  the  burning  of  the  first; 
the  court  apparently  being  more  influenced  in  their  decision  by  the 
fact  that  the  opposite  doctrine  would  subject  to  a  liability  against 
which  no  prudence  could  euard,  and  to  meet  which  no  private  for- 
tune would  be  adequate,  Uian  by  a  strict  i*egard  to  the  logic  of 
cause  and  effect.  In  Pennsylvania  the  same  conclusion  has  been 
reached,  and  from  similar  considerations.  But  a  different  view 
prevails  in  England  and  most  of  the  American  States.    The  negli- 

fent  fire  is  regarded  as  a  unitv :  it  reaches  the  last  building  as  a 
irect  and  proximate  result  of  the  ori^nal  negligence,  just  as  a  roll- 
ing stone  put  in  motion  down  a  hifl,  injuring  several  persons  in 
succession,  inflicts  the  last  injury  as  a  proximate  result  oi  the  origi- 
nal force  as  directly  as  it  does  the  first ;  though  if  it  had  been 
stopped  on  the  way  and  started  anew  by  another  person,  a  new 
cause  would  have  thus  intervened  back  of  which  any  subsequent 
injury  could  not  have  been  traced.  Proximity  of  cause  has  no 
necessary  connection  with  contiguity  of  space  or  nearness  in  time/' 
The  cases  of  Ryan  v.  New  i  ork  Cent.  K.  K.  Co.,  stipra^  and 
Pennsylvania  Co.  v.  Kerr,  supray  are  cited  as  sustaining  the  doe- 
trine  recognized  in  New  York  and  Pennsylvania  respectively,  but 
the  learned  author  expressess  the  opinion  in  a  note  that  the  weight 
of  these  cases  is  somewhat  diminished  by  the  more  recent  cases  of 
Oil  Creek,  etc.,  R.  R.  Co.  v.  Keighron,  74  Pa.  St.  316 ;  Pennsvl- 
vania  R.  R.  Co.  v,  Hope,  80  Pa.  St.  373 ;  Webb  v.  Rome,  etc.,  R.K. 
Co.,  49  N.  Y.  420;  Pollett  v.  Long.  56  N.  Y.  200,  and  WasmertJ. 
Delaware,  etc.,  R.  R.  Co.,  80  N.  Y.  212 ;  s.c.,  1  Am.  &  Eng.  R  K. 
Cas.  122. 

This  implied  criticism  upon  the  Ryan  and  Kerr  cases  is  not  an 
unjust  one.  Both  of  those  cases  have  been  distinguished,  and  had 
assigned  to  them  a  rather  restricted  and  qualified  value  as  pree- 
edents ;  but  neither  one  has  been  held  to  liave  been  wrongly  de- 
cided upon  the  facts  upon  which  it  is  especially  rested  by  aoy  of 
the  cases  above  enumerated,  or  to  have  been  without  some  support 
both  in  reason  and  in  justice. 

The  case  of  Milwaukee,  etc.,  R.  R.  Co.  v.  Kellogg,  94  U.  8. 469, 
was  an  action  by  the  latter  against  the  former  for  negligently  set- 
ting fire  to  its  elevator  standing  on  the  bank  of  the  Mississipiji 
river  in  the  State  of  Iowa,  by  means  of  which  fire  was  commnni- 
cated  to  the  plaintifiPs  saw-mill  and  lumber,  a  distance  of  five 
hundred  and  tnirty- eight  feet,  and  such  mill  and  lumber  were  also 
destroyed.  The  Supreme  Court  of  the  United  States  held,  that, 
upon  the  facts  as  presented  by  the  record,  the  railway  company 
was  liable  for  the  damages  sustained  by  Kellogg,  declaring  the  true 
rule  to  be  that  what  is  the  proximate  cause  of  an  injury  is  or- 
dinarily a  question  for  the  jury,  and  not  one  either  of  science  or  of 
legal  knowledge,  and  disapproving  the  Ryan  and  Kerr  cases  in  so 
far  as  they  might  be  construed  as  enunciating  a  different  rule. 
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The  facts  upon  which  the  case  of  Fent  v.  Toledor,  etc.,  B.  B. 
Co.,  59  III.  349,  was  based  were  as  follows :  On  the  1st  day  of 
October,  1867,  a  locomotive  with  a  train  of  freight  cars  attacoed, 
all  belonging  to  the  defendant,  while  passing  eastwardly  through 
the  Tillage  of  Fairbarj,  threw  out  great  quantities  of  unusuiSj 
large  cinders,  and  by  that  means  set  fire  to  two  buildings  and  a 
lamber-jard.  One  of  the  buildings  thus  set  on  fire  was  a  ware- 
house near  the  track.  The  weather  being  very  dry,  and  the  wind 
blowing  freely  in  that  direction,  the  heat  and  flames  extended  to 
the  house  of  the  plaintifib,  a  distance  of  about  two  hundred  feet, 
and  destroyed  it  and  most  of  its  contents.  The  evidence  tended 
to  establish  great  negligence  in  4>ermitting  fire  to  escape  from  the 
locomotive.  The  defendant  demurred  to  the  evidence,  and  the 
circuit  court  held  the  evidence  insufficient  to  sustain  tlie  action. 
The  Supreme  Court  of  Illinois,  declining  to  follow  the  Byan  and 
Kerr  cases,  and  asserting  that  they  stooa  alone  in  the  narrowness 
of  the  rule  they  prescribe  on  the  subject  of  proximate  damages, 
reversed  the  judgment  upon  the  evidence. 

In  the  case  oi  Billman  v,  Indianapolis,  etc.,  B.  B.  Co.,  76  Ind. 
166,  the- Byan  and  Kerr  cases  were  also  strongly  disapproved  by 
this  court,  but  they  were  only  incidentally  referred  to  in  that  case 
as  bearing  on  the  general  subject  of  damages  resulting  from  negli- 
gence, and  not  because  of  any  close  analogy  between  tnem  and  the 
case  then  in  hearing.  We  are,  consequently,  not  irrevocably  com- 
mitted to  any  particular  construction  of  thoseT cases  in  their  appli- 
cation to  the  class  of  cases  to  which  they  strictly  belong. 

In  the  Kerr  case,  the  court,  speaking  through  its  cniet  justice, 
remarked  that  there  may  be  cases  in  which  the  causes  of  disaster, 
though  seemingly  removed  from  the  original  cause,  are  still  in- 
capable of  distinct  separation  from  it ;  and  where  the  maxim  camsa 
proximay  non  remota^  speotatuTy  is  not  controlled  by  either  time  or 
distance,  but  by  the  succession  of  events,  and  in  that  respect,  at 
least,  that  case  is  in  harmony  with  the  great  weight  of  authority. 
See,  also,  the  cases  of  Gagg  v.  Yetter,  41  Ind.  228 ;  Louisville, 
etc.,  B.  R  Co.  V.  Krinning,  87  Ind.  851 ;  Perry  v.  S.  P.  B.  B. 
Co.,  60  Cal.  578 ;  Baltimore,  etc.,  B.  B,  Co.  v.  Dorsey,  37  Md.  19 ; 
Bachelder  v.  Heagan,  18  Me.  32 ;  Stuart  v.  Hawley,  22  Barb.  619 ; 
GaUrins  v.  Barger,  44  Barb.  424 ;  Tourtellot  v.  Bosebrook,  11  Met. 
460  ;  Clark  v.  Toot,  8  Johns.  421 ;  Barnard  v.  Poor,  21  Pick.  878 ; 
1  Thompson  Neg.,  p.  147,  sections  1  and  2 ;  Higgins  v.  Dewey, 
107  Mass.  494. 

An  examination  of  the  authorities  we  have  cited,  in  connection 
with  others  touching  the  subject  under  consideration,  will  make  it 
apparent  that  railroad  companies  have  generally  been  lubiutt  or 
held  to  a  stricter  accountability  for  the  negligent  set-  ?1SS?}SbSii." 
ting  and  the  negligent  spread  of  fires  than  merely  pri-  -**■■ "  **■* 
vate  parties,  and  most,  ii  not  all,  other  corporations.    The  reason 
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of  this  is  the  extraordinary  use  which  such  companies  are  permit- 
ted to  make  of  fire  as  an  agency  in  the  transaction  of  their  baei- 
ness.  By  their  locomotives  and  almost  endless  succession  of  trains, 
they  send  forth  in  all  directions  burning,  bristling,  breathing, 
seething  streams  of  fire,  calcnlated,  oftentimes,  to  inflict  irrepara- 
ble injary  upon  l^e  citizen,  if  not  inexorably  restrained.  These 
extraordinary  privil^es  involve  the  necessity  of  very  great  care 
to  prevent  the  setting  or  spread  of  fire  from  locomotives,  and  have 
justified  the  courts  in  holding  railroad  companies  to  a  strict  ac- 
countability for  any  neglect  of  proper  care  in  that  respect.  Bail- 
road  cases  are,  therefore,  not  always  safe  precedents  in  cases  of 
negligent,  but  not  intentional,  fires  in  dwelling-houses,  offices,  and 
other  similar  places  of  business,  where  the  risk  of  the  owner  often 
is  as  great,  if  not  greater,  than  any  of  his  neighbors,  and  where 
such  unremitting  care  as  is  required  in  the  management  of  loco- 
motives cannot  be  reasonably  expected. 

As  applicable  to  all  classes  of  the  spread  of  negligent  bat  unin- 
tentionai  fires,  and  as  deducible  from  what  appears  to  us  to  be  the 
decided  weight  of  authority,  we  think  it  may  oe  safely  stated,  as  a 
general  rule,  that  where  such  a  fire,  as  the  natural,  immediate,  and 
proximate  consequence  of  its  negligent  beginning,  extends  to  an 
adjoining  or  an  adjacent  building  and  consumes  it,  the  party  re- 
sponsible for  the  commencement  of  the  fire  must  bear  the  loss,  bnt 
where  some  new  and  independent  agencv  has  intervened  and 
caused  the  extension  of  the  nre  to  other  buildings,  the  person  orig- 
inally at  fault  cannot  be  held  liable.  Harrison  v.  Berkley,  1 
Strobhart,  525.  Whether  the  negligent  party  can  be  held  account- 
able for  the  burning  of  more  remote  buildings,  and,  if  so,  under 
what  circumstances,  are  questions  we  have  not  fully  considered, 
and  concerning  which  this  case  requires  no  definite  expression  of 
an  opinion. 

We  construe  both  paragraphs  of  the  complaint  in  this  case  to 
mean  that  the  appellant's  servants  and  employees  negligently,  bnt 
nevertheless  accioentallv,  set  fire  to  the  station-house  adjacent  to 
the  appellee's  hotel  building,  and  that  while  the  station-house  was 
on  fire  and  bein^  therebv  consumed,  the  wind  intervened  and  blew 
some  of  the  spa^  and  names  over  onto  the  hotel  building,  thn£ 
communicating  the  fire  also  to  it,  and  cansin^  it,  with  the  personal 
property  described,  to  be  also  burned  up  and  destroyed. 

As  thus  construed,  neither  para^ph  of  the  complaint  charged, 
either  in  direct  terms  or  in  equivalent  words,  that  the  destmction 
of  the  hotel  building  was  the  natural  as  well  as  the  immediate  and 
proximate  consequence  of  the  buminff  of  the  station-house.  On 
the  contrary,  the  fair  inference  from  the  averments  in  both  nara- 
graphs  was,  that  if  the  wind  had  not  intervened  as  a  new  ana  in- 
dependent agencv,  the  fire  would  not  have  extended  to  and  con- 
sumed the  hotel  ouilding  and  other  property  connected  with  it 
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The  unexpected  intervention  of  the  wind,  even  when  the  fire  is 
volnntarily  set  upon  tlie  premises  of  the  pei-son  setting 
it,  has  generally  been  accepted  as  the  intervention  of  a  nS^iraracliwB 
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new  and  independent  agency,  and  this  inference  from 
the  intervening  force  of  the  wind  ought,  we  think,  to  have  a  much 
stronger  and  more  general  application  to  cases  of  merely  accidental 
or  unintentional  fires.  It  is  true  that  in  the  case  of  Insurance  Co.  v, 
Tweed,  7  Wallace,  44,  the  Supreme  Court  of  the  United  States  re- 
fused to  recognize  the  wind,which  had  carried  sparks  and  flames  from 
one  building  to  another  in  that  case,  as  the  intervening  of  a  new  force 
or  power,  but  that  conclusion  was  reached  as  the  result  of  the  con- 
struction of  a  peculiarly  worded  policy  of  insurance,  and  not  as  an 
incident  to  any  question  of  negligence,  and  cannot,  in  consequence^ 
be  regarded  as  a  precedent  of  any  great  value  in  a  case  like  this. 
It  is  a  matter,  too,  worthy  of  observation,  that  the  fire  complained 
of  in  this  action  did  not  originate  in  any  defect  in  or  mismanage- 
ment of  any  railroad  machinery,  but  came  from  a  stove  used  in  an 
office  for  heating  purposes  only,  and  that  in  that  respect  this  case 
stands  upon  a  better  footing  than  most  of  the  railroad  cases  to 
which  we  have  either  generally  or  specially  referred. 

After  the  most  mature  consideration  of  every  feature  of  the  case 
before  us,  we  feel  constrained  to  hold  that  both  paragraphs  of  the 
complaint  failed  to  aver  facts  sufficient  to  justify  the  mference  that 
the  burning  of  the  hotel  building  and  other  property  of  the  appel- 
lee resulted  as  a  natural,  immediate,  and  proximate  consequence 
of  the  fire  which  caught  in  the  station-house,  and  that  for  that 
reason  the  demurrers  to  both  paragraphs  ought  to  have  been  sus- 
tained. 

Although  the  two  cases  are  not  analogous  in  every  respect,  the 
conclusion  reached  is  in  general  harmony  with  our  holding  in  the 
case  of  Pittsburgh,  etc.,  R.  R.  Co.  v.  Culver,  60  Ind.  469,  and 
other  cases  resting  upon  it ;  Pittsburgh,  etc.,  B.  B.  Co.  v.  Hixon, 
79  Ind.  Ill;  s.  c,  8  Am.  &  Eng.  R.  K.  Cas.  117;  Louisville,  etc., 
R.  R.  Co.  V.  Ehlert,  87  Ind.  339 ;  s.  c,  11  Am.  &  Eng.  R.  R. 
Cas.  62. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
for  further  proceeding. 

ZoLLAss,  C.  J.,  havmg  been  at  one  time  of  counsel  in  this  cause, 
expresses  no  opinion,  and  does  not  take  part  in  the  decision. 

Remote  Fires  caused  by  the  Spreading  of  Fire  started  by  a  Negligent 
Act — Proximate  and  Remote  Cause- — ^The  classes  of  cases  where  a  fire,  started 
OT  set  by  the  negligent  act  of  the  defendant,  spreads  and  causes  the  destruc- 
tion of  property  far  distant  from  the  spot  where  the  fire  started,  has  given 
rise  to  interesting  discussions  of  the  question  of  remote  and  proximate 
cause,  in  deciding  the  riffht  of  the  owner  of  the  property  thus  destroyed  to 
recover  its  value  from  the  defendant.  In  this  article  the  writer  proposes 
to  review  the  authorities  on  the  subject,  and  especially  those  concerning 
fires  set  by  sparks  and  cinders  from  locomotives,  giving  brief  notes  of  the 


638  PBKNSTLVANIA  CO.  V.  WHITLOOK. 

facts  and  deciaiona  of  the  more  important  caaea,  and  at  the  end  of  the  article 
to  state  the  rules  of  law  which  he  conceivea  the  cases  to  establish. 

One  of  the  earliest  cases  on  the  subject  was  the  New  York  case  of  Ryan  e. 
New  Tork  Central  R.  R.  Co.,  85  N.  Y.  210.     There  the  defendant,  tbroogh 
negligence,  set  fire  to  its  wood-shed  adjoining  its  tracks.    The  plaintifTs 
house,  one  hundred  and  thirty  feet  away,  soon  took  fire  from  the  heat  and 
sparks  and  waa  entirely  consumed,  notwithstanding  every  effort  was  msde 
to  save  it.    The  court  held  as  a  matter  of  law,  and  sustaining  a  nonsuit,  that 
plaintiflf  could  not  recover  on  the  ground  that  hi^  injury  was  not  the  proxi- 
mate result  of  defendant's  negligence.    The  court  apparently  assert  the  broad 
doctrine  that  no  recovery  can  b^  had  for  a  fire  communicated  from  a  fire  set 
through  an  act  of  negligence.    Hunt,  J.,  who  delivered  the  opinion,  aaid: 
'^  So  if  an  engineer  upon  a  steamboat  or  locomotive,  passing  the  house  of  A, 
so  carelessly  managea  its  machinery  that  the  coals  and  sparks  from  its  fires 
fall  upon  and  consume  the  house  of  A,  the  railroad  company  or  steamboat 
proprietors  are  liable  to  pay  the  value  of  the  property  thus  destroyed.   Field 
e.  N.  T.  Central  R.  R.  Co.,  82  N.  Y.  839.    Thus  far  the  law  is  settled  and 
the  principle  is  apparent.    If,  however,  the  fire  communicates  from  the  house 
of  A  to  that  of  B,  and  that  is  destroyed,  is  the  negligent  party  liabL*  for 
his  loss?    And  if  it  spreads  thence  to  the  house  of  C,  and  thence  to  the  house 
of  D,  and  thence  consecutively  through  the  other  bouses,  until  it  reaches 
and  consumes  the  house  of  Z,  is  the  party  liable  to  pay  the  damages  sus- 
tained by  these  twenty-four  sufferers?    The  counsel  for  plaintiff  does  not  dis- 
tinctly claim  this,  and  I  think  it  would  not  be  seriously  insisted  that  the 
sufferers  could  recover  in  such  a  case.     Where,  then,  is  the  principle  upon 
which  A  recovers  and  Z  fails?  ...  In  the  one  case,  to  wit,  the  destruction 
of  the  building  upon  which  the  sparks  were  thrown  by  the  negligent  act  of 
the  party  souffht  to  be  charged,  the  result  was  to  have  been  anticipated; 
the  moment  the  fire  was  communicated  to  the  building.  Its  destruction  vu 
the  ordinary  and  natural  result  of  its  being  fired.    In  the  second,  third,  or 
twenty-fourth  case,  as  supposed,  the  destruction  of  the  building  was  not  a 
natural  and  expected  result  of  the  first  firing.    That  a  buildine  upon  which 
sparks  and  cinaers  fall  should  be  destroyed  or  seriously  injured  must  be  ei- 
pected ;  but  that  the  fire  should  spread  and  other  bulldinss  be  consumed  is 
not  a  necessary  or  a  usual  result.    That  it  is  possible,  and  that  it  is  not  un- 
frequent,  cannot  be  denied.    The  result,  however,  depends  not  upon  anj 
necessity  of  a  further  conununication  of  the  fire,  but  upon  a  concurrence  of 
accidental  circumstances,  such  as  the  degree  of  the  heat,  the  state  of  the 
atmosphere,  the  condition  and  materials  of  the  adjoining  structures,  and  the 
direction  of  the  wind." 

This  case  was  approved  and  followed  in  Pennsylvania  R  R.  Co.  e.  Eeir,  63 
Pa.  St.  858.  In  that  case  the  railroad  company  negligently  set  fire  to  a 
wooden  warehouse  standins  near  the  track,  thence  the  fire  was  communi- 
cated by  the  wind  to  a  wooden  tavern  thirty-nine  feet  away,  which  was  con- 
sumed, with  its  contents.  Plaintiff,  who  was  the  owner  of  furniture  stored 
in  the  tavern,  and  which  was  burned,  brought  suit  to  recover  its  value.  The 
court  held,  as  a  matter  of  law,  that  the  injury  to  plaintiff  was  too  remote  a 
consequence  of  defendant's  negli^nt  act  to  warrant  a  recovery.  The  court 
follow  the  broad  rule  laid  down  m  the  Ryan  case  that  no  recovery  can  be  bid 
for  a  fire  communicated  from  a  building  negligently  set  on  fire.  Tbejt&y. 
*'  It  cannot  be  denied  but  that  the  plaintiff's  property  was  destroyed,  but  by 
a  secondary  cause,  namely,  the  burning  of  the  warehouse.  The  sparks  from 
the  locomotive  did  not  ignite  the  hoteL  They  fired  the  warehouse,  and  the 
warehouse  fired  the  hotel.  They  were  the  remote  cause — ^the  cause  of  the 
hotel  bein^  burned. 

<<  According  to  the  principle  asserted  (that  the  negligent  emission  of  sparks 
was  proximate  to  the  destruction  of  the  hotel),  a  spark  from  a  ateambc^  on 
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^he  Delaware  mi^ht  occasion  the  destruction  of  a  whole  square,  although  it 
touched  but  a  single  structure.  No  one  woidd  be  likely  to  have  the  least 
idea  of  such  accountability,  so  as  to  goyem  and  control  his  acts  accord- 
ingly. A  railroad  terminating  in  a  city  might,  by  the  slightest  omission  on 
the  part  of  one  of  its  numerous  servants,  be  made  to  account  for  squares 
burned,  the  consequence  of  a  spark  communicating  to  a  single  builaing." 
This  case  was  referred  to,  apparently  with  approval,  in  Oil  Creek  &  Alle- 
gheny River  R.  R.  Co.  v,  Eeighron,  74  Pa.  St.  316. 

These  two  cases,  among  the  earUest  cases  on  the  subject,  appear  to  lay 
•down  the  broad  rule  that  where  a  building  is  set  on  fire  by  an  act  of  negli- 
^nce  and  the  fire  spreads  to  another  builmng,  the  owner  of  the  second  build- 
ing  cannot  in  any  case  recover  against  the  person  guilty  of  the  negligent  act. 
The  language  of  the  decisions  seems  to  lay  down  the  rule  thus  broadly, 
although  the  facts  did  not  perhaps  require  it.  The  rule  thus  stated  did  not 
iong^  escape  criticism.  In  1871  the  case  of  Fent  v.  Toledo,  etc.,  R.  R.  Co. 
was  decided  by  the  Supreme  Court  of  Illinois,  59  UL  849. 

In  that  case  the  railroad  company  negligently  set  fire  to  a  wooden  building 
near  the  track.  The  weather  at  the  time  was  very  hot  and  the  wind  blowing 
freely  from  the  south,  and  the  fire  was  communicated  to  the  plaintiffs  build- 
ing two  hundred  feet  away.  The  court  held  on  demurrer  to  the  evidence, 
that  it  was  sufficient  to  warrant  a  verdict  for  plaintiff,  and  that  the  demurrer 
should,  therefore,  have  been  overruled. 

The  opinion  of  the  court,  delivered  by  Chief  Justice  Lawrence,  was  very 
able  and  learned.  In  the  course  of  the  opinion  is  the  following  instructive 
passage,  layix^down  the  general  rule  as  to  proximate  cause  in  cases  of  this 
character:  ''We  believe  there  is  no  other  just  or  reasonable  rule  than  to  de- 
termine  in  every  instance  whether  the  loss  was  one  which  might  reasonably 
have  been  anticipated  from  the  careless  setting  of  the  fire,  under  all  the  cir- 
cumstances surrounding  the  act  at  the  time  of  its  performance.  If  the  loss 
had  been  caused  by  the  act,  and  it  was  under  the  circumstances  a  natural 
consequence  which  any  reasonable  person  could  have  anticipated,  then  the 
act  is  a  proximate  cause,  whether  the  house  burned  was  the  first  or  the  tenth, 
the  latter  being  so  situated  that  its  destruction  is  a  consequence  reasonably 
to  be  anticipated  from  setting  the  first  on  fire.  If,  on  the  other  hand,  the 
fire  has  spread  beyond  its  natural  limits  by  means  of  a  new  agency— if,  for 
example,  after  its  ignition,  a  high  wind  should  arise,  and  carry  burning  brands 
to  a  great  distance,  by  wnich  a  fire  is  caused  in  a  place  that  would  have  been 
safe  but  for  the  wind — such  a  loss  might  fairly  be  set  down  as  a  remote 
consequence  for  which  the  railway  company  should  not  be  held  responsible.^' 
See  also  Hart  v.  Western  R.  R.  Co.,  18  Mete.  (Mass.)  99,  where  a  locomotive 
set  fire  to  a  shop  and  the  fire  crossed  a  street  and  destroyed  plaintiff's  dwell- 
ing-house, and  it  was  held  that  the  company  was  liable  to  plaintiff. 

In  this  case  the  court  expressly  dissent  from  the  opinions  expressed  in  the 
two  preceding  cases.  The  Supreme  Court  of  the  United  States  distinctly  re- 
pudiated the  rule  stated  in  these  two  cases  in  the  case  of  Milwaukee,  etc., 
K.  B.  Co.  V.  Eellogg,  94  U.  8.  469,  where  the  facts  were  much  stronger  to 
show  that  defendant's  negligent  act  was  only  a  remote  cause  of  the  destruc- 
tion of  plaintiff's  property. 

In  Milwaukee,  etc.,  R.  R  Co.  v.  Eellogg,  94  U.  S.  469,  the  defendant 
neg^ligently  communicated  fire  from  its  steamboat,  Jennie  Brown,  to  a 
wooden  elevator  belonging  to  defendant,  one  hundred  and  twenty  feet  high. 
Thence  the  fire  was  communicated  to  plaintiff's  lumber-mill,  five  hundred 
and  thirty-eight  feet  away.  The  nearest  pile  of  plaintiff's  piles  of  lum- 
ber in  the  line  between  the  elevator  and  tne  mill,  was  three  hundred  and 
eighty-eight  feet  distant  from  the  elevator.  There  was  a  high  wind  blowing 
at  the  time  the  fire  in  the  elevator  was  started,  in  the  direction  of  the  saw- 
mill.   It  was  held  that  the  question  of  proximate  cause  depended  on  whether 
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the  burning  of  the  saw-mill  was  such  a  result  as  might  have  been  foreseen  as 
a  natural  and  probable  consequence  of  setting  fire  to  the  eleyator.  That  this 
question  was  one  for  the  jury  to  be  decided,  taking  into  consideration  the 
height  of  the  elevator,  the  direction  of  the  wind,  and  all  the  other  facts  of 
the  case. 

In  Hojt  «.  Jeffers,  80  Mich.  181,  the  negligent  act  of  the  defendant  (emis> 
sion  of  sparks  from  chimney  of  a  mill)  caused  plaintifTs  house  to  catch  lire, 
from  which  the  fire  was  communicated,  by  means  of  a  wood-shed  contigooTis 
to  the  house,  to  a  bam  about  six  feet  away  from  the  shed.  It  was  contended 
that  the  defendant's  negligent  act  was  proximate  only  to  the  destruction  of 
the  house,  and  that  no  recovery  could  be  had  for  the  bam.  The  court,  how- 
ever,  scouted  this  idea.  They  say:  ''If  such  other  buildings  are  satisfac- 
torily shown  to  have  been  actually  burned  by  the  fire  of  the  Sherman  House, 
caused  by  the  negligence  of  the  defendant,  and  especially  if  this  was,  under 
the  circumstances,  the  natural  and  probable  as  well  as  the  actual  result  of 
the  fire  so  caused,  ...  I  can  see  no  sound  principle  which  can  make  the  de- 
fendant's liability  turn  upon  the  question  whether  the  building  thus  burned 
by  the  fire  of  the  first  were  five,  six,  or  fifty  feet,  or  the  one-hundredth  part 
of  an  inch,  from  it."  It  is  doubtepl  if  the  rule  laid  down  in  the  Ryan  cue, 
iupra,  and  followed  in  the  Kerr  case,  has  ever  been  approved  in  any  subse- 
quent case  with  the  exception  of  the  principal  case.  Indeed,  it  seems  to 
have  been  departed  from  or  modified  by  later  decisions  in  the  very  States 
where  those  cases  were  decided,  though  the  courts  profess  to  distinenish 
them  on  their  facts  and  do  not  in  terms  overrule  them.  Thus,  in  Webb  f. 
Rome,  etc.,  R.  R.  Co.,  49  N.  T.  420,  plaintiff's  timber  land  was  destroyed 
by  a  fire  started  by  sparks  negligently  dropped  from  an  engine  of  the  defend- 
ant company  which  set  fire  to  a  tie,  from  which  the  fire  was  conmiunicated  to 
dry  grass  and  rubbish  alongside  of  the  track,  and  thence  idong  a  fence  to 
plaintiff's  land.  The  defendant  asked  for  a  non-suit  on  the  ground  that  the 
negligent  dropping  of  fire  was  not  the  proximate  cause  of  injury  to  plaintifL 
EM,  that  this  motion  was  properly  overruled  on  the  ground  that  there  was 
evidence  to  be  submitted  to  the  jury,  whether  the  injury  complained  of  was 
not  a  probable  consequence  of  the  negligent  acts  and  omissions  of  the  defend- 
ant. The  court  disposed  of  the  contention  of  defendant  that  the  negligence 
of  the  defendant  in  dropping  sparks  could  not  be  deemed  the  proximate  cause 
of  plaintiff's  loss  unless  nis  trees  were  set  fire  to  directly  by  tne  sparks,  in  a 
very  satisfactory  manner.  It  said:  ''  The  defendant  asks,  in  effect,  that  this 
court  hold  that  it  is  not  liable  for  the  damages  to  the  plaintiff  unless  it  sp- 
pears  that  the  coals  which  escaped  from  the  enmie  were  cast  from  the  engine 
directly  upon  the  property  of  the  plaintiff  whidh  was  injured.  If  the  air  had 
been  the  medium  through  which  was  conveyed  the  same  fire  which  left  the 
engine,  it  seems  to  be  conceded  that  the  damage  was  the  immediate  and 
natural  result  of  the  negligence.  I  am  unable  to  see  a  reasonable  distinction 
between  the  air  as  the  medium  conveying  the  fire  and  the  denser  matter  which 
had  accumulated  upon  the  ground  there.  Nor  am  I  able  to  confine  the  act 
of  negligence  to  the  dropping  of  coal  from  the  engine,  and,  thus  separating  it 
from  all  the  other  concurring  acts  and  omissions  of  the  defendant,  make  that 
the  solitary  prime  cause  of  a  series  of  causes.  If  this  were  so,  it  might  as 
well  be  said  that  of  a  hundred  growing  trees  burned  by  a  fire  kindled  among 
them  by  a  cinder  thrown  by  a  locomotive,  the  sufferer  could  recover  for  only 
the  one  upon  which  the  cinder  fell,  and  that  as  the  others  took  fire  from  the 
flame  of  tnat,  it  was  not  the  negligent  act  which  caused  their  destruction." 

In  Pennsylvania  R.  R.  Co. «.  Hope,  80  Pa.  St.  878,  sparks  from  an  engine  aet 
fire  to  a  tie,  from  which  the  fire  spread  to  piles  of  rubbish  lying  on  the  right 
of  way,  thence  to  plaintiff's  fence  adjoining  the  right  of  way,  and  thence 
across  two  fields  to  some  timber  land  of  plaintiff's,  two  hundred  yards  away. 
The  court  held  that  whether  the  destruction  of  the  timber  was  a  proximate 
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or  remote  conaequence  of  defendant's  negligent  act  was  a  question  for  the 
jury.     The  court  profess  to  distinguish  the  case  of  Pennsylvania  R  R.  Co. «. 

In  Lehigh  Valley  R.  R.  Co.  o.  McEeen,  90  Pa.  St.  122,  a  fire  was  ignited 
by  sparks  from  one  of  defendant's  engines  in  combustible  matter  near  the 
track;  thence  the  fire  spread  to  the  field  of  the  plaintiff,  and  consumed  a  lum- 
ber pile  about  three  hundred  feet  from  the  place  where  the  fire  started.  Eddj 
that  the  question  whether  the  negligence  of  defendant  was  the  remote  or 
proximate  cause  of  the  plaintiff's  injury  was  properly  left  to  the  jury. . 

The  following  cases  lay  down  the  same  rule  as  that  laid  down  in  the  pre- 
ceding case,  yiz.,  that  whether  a  fire  communicated  from  another  fire  started 
by  an  act  of  negligence  is  a  remote  or  proximate  consequence  of  the  negli- 
gent act,  is  a  question  of  fact  for  the  jury.  Henry  v.  Southern  Pacific  R.  R. 
Co.y  50  Cal.  176;  Perry  «.  Same,  Ibid.  578;  Clemmens  e.  Hannibal,  etc., 
R.  R.  Co.,  53  Mo.  866;  Atchison,  etc.,  R  R  Co.  v.  Bales,  16  Ean.  252. 

In  Henry  «.  Southern  Pacific  R.  R.  Co.,  «tfpra,  the  court  say:  **  We  are 
still  confident,  considering  the  long  dry  season  of  California  and  the  preva- 
lence of  certain  winds  in  our  vidleys,  that  it  may  be  left  to  a  jury  to  determine 
whether  the  spreading  of  a  fire  from  one  field  to  another  is  not  the  natural, 
direct,  or  proximate  consequence  of  the  original  firing."  Henry  e.  Southern 
Pacific  R.  R.  Co.,  50  Cal.  176-188: 

In  the  following  cases  the  court  refused  to  rule  as  a  matter  of  law  that  the 
injury  to  plaintiff  was  too  remote  a  consequence  of  defendant's  negligent  act 
to  warrant  a  recovery.  In  Hoeskett  «.  Concord  R.  R,  88  N.  H.  ^2,  it  was 
held  that  under  a  statute  providing  that  every  railroad  corporation  shall  be 
liable  for  all  damages  which  shall  accrue  to  any  person  or  property  by  fire  or 
steam  from  any  locomotive,  the  plaintiff  was  entitled  to  recover  of  the  rail- 
road company  for  a  bridge  situated  three  and  a  half  rods  from  a  bridge  of 
the  company,  the  latter  bridge  having  been  set  fire  to  by  a  spark  from  a  loco- 
ngiotive. 

*  InBurlinffton  &  Missouri  R  R  Co.  e.  Westover,  4  Neb.  268,  fire  was  started 
by  a  spark  from  one  of  defendant's  engines,  and  spread  to  plaintiff's  land,  a 
half -niile  away.  The  season  was  a  dry  one,  and  at  the  time  the  fire  was  set 
a  atronff  wind  was  blowing.  Edd^  that  the  evidence  warranted  a  finding  for 
plaintiff  on  the  question  of  proximate  cause. 

In  Atchison,  etc.,  R  R.  Co.  v.  Stanford,  12  Ean.  854,  the  fire  from  the  de- 
fendant's engine  did  not  fall  upon  the  plaintiff's  property.  Two  fires  were 
kindled  by  sparks  emitted  from  the  defendant's  engine,  but  each  was  kindled 
on  land  not  belonging  to  the  plaintiff,  and  ^ach  was  kindled  on  land  belong- 
ing to  a  different  owner.  These  two  fires  spread,  finally  uniting,  and  then 
passed  northward  over  the  property  of  several  other  landed  proprietors,  and 
nnallv  reached  plaintifTs  property  three  or  four  miles  distant.  The  jury  hav- 
ing found  a  verdict  for  plaintiff,  hdd^  that  the  court  could  not  say  as  a 
matter  of  law  that  the  defendant's  negligent  act  was  not  the  proximate  cause 
of  the  injury  to  plaintiff.    Atchison,  etc.,  R  R.  Co.  v.  Stanford,  wpra. 

Sparks  negligently  allowed  to  escape  from  engine  set  fire  to  dry  grass  at 
side  of  tracl^  which  spread  thence  to  plaintiff's  land,  half  a  mile  away.  The 
court  held,  refusing  to  grant  a  new  tnal  because  the  verdict  was  against  the 
weight  of  evidence,  that  it  would  not  say  as  a  matter  of  law  that  the  ne|B[li- 

fence  of  defendant  was  not  the  proximate  cause  of  the  injury  to  plaintiff. 
ouisviUe,  etc.,  R  R  Co.  e.  Erinninff,  87  Ind.  851. 

When  the  sparks  from  the  railroad  company's  engine  set  fire  to  some  stub- 
ble, whence  the  fire  was  communicated  to  plaintifTs  property,  hdd  that  the 
defendant's  negligence  could  not  be  held  a  remote  cause  as  a  matter  of  law. 
St.  Joseph,  etc.,  R.  R.  Co.  e.  Chase,  11  Ean.  47 ;  Small  e.  Chicago,  etc.,  R 
R  Co.  (Iowa),  6  Cent.  L.  J.  810. 
The  strongest  case  is  Poeppers  «.  Missouri,  Eansas  &  Texas  R.  R.  Co.,  67 

22  A.  &  E.  R  Cas.— 41 
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Mo.  716.  The  hcts  of  that  case  are  as  follows:  Some  sparks  from  the  looo- 
motiye  of  the  defendant  set  fire  to  the  prairie,  about  2  o^clock  on  the  after- 
noon of  the  28d  day  of  November,  1872,  near  the  track,  and  Uie  grass  being 
Terr  rank  and  dry,  and  the  wind  being  hi^h,  the  fire  extended  about  two 
and  a  half  or  three  miles  before  night,  and  continued  to  bum  during  the 
night,  though  slowly,  the  wind  haying  subsided;  but  in  the  momiog  the 
wind  rose  again  and  blew  hard,  as  was  not  unusual  in  that  country,  and 
carried  the  fire  some  ^yq  miles  further,  until  it  reached  plaintiiTs  farm, 
about  7  or  10  o'clock  on  the  24th  and  destroyed  plaintiff's  property.  The 
jury  were  instructed  to  find  for  the  plaintiff,  if  they  thought  from  the  evi- 
dence that  the  damage  to  plaintiff  was,  under  the  surrounding  circumstance, 
the  natural  result  of  the  escape  of  fire  from  the  engine  of  the  defendant. 
The  jury  brought  in  a  verdict  for  the  plaintiff.  The  court  refused  to  dis- 
turb this  verdict  as  against  the  weight  of  evidence.     They  say: 

**  The  evidence  showed  that  there  was  no  intervention  of  a  new  agency  in 
the  destruction  of  plaintiff's  property.  The  fiuctuation  of  the  wina  at  the 
season  of  the  year  when  this  fire  occurred  is  nothing  remarkable  or  eztraQr- 
■dinary,  as  the  testimony  in  this  case  shows.  The  cessation  of  the  wind  at 
night  fall  on  the  prairie  is  a  matter  of  course,  and  the  increase  of  the  wind 
the  next  morning  is  a  circumstance  which  might  well  be  anticipated.  We 
do  not  regard  this  as  an  intervention  of  a  new  agent,  relieving  the  wrong- 
doer of  responsibility.  Had  the  wind  been  on  the  next  day  extou)rdinary, 
not  to  have  been  anticipated,  it  might  have  been  considered  a  eoms,  but  the 
•evidence  in  this  case  shows  that  the  violent  wind  on  the  day  succeeding  the 
starting  of  the  fire  was  not  an  infrequent  occurrence  at  that  season  of  the 
jear.  It  is  agreed  by  the  witnesses  on  both  sides  that  such  winds,  though 
somewhat  unusual,  frequently  blow  in  that  section  of  the  country." 

In  Smith  e.  London  &  Southwestern  R.  R.  Co.,  L.  R  5  C.  P.  28,  the 
servants  of  the  company  had  cut  the  grass,  trimmed  a  hedge  bordering  the 
railway,  placed  the  trimmings  and  grass  near  the  line,  and  allowed  them  to 
remain  there  fourteen  days  during  very  hot  weather,  in  the  month  of  Aognst. 
Fire  from  a  passing  engine  ig^nited  one  of  these  heaps,  burned  the  brage, 
and  was  thence  carried  by  a  high  wind  across  a  stubble  field  and  a  public 
road  and  burned  plaintiff's  cottage,  situated  two  hundred  yards  from  the 
track.  There  was  no  evidence  of  negligence  in  the  construction  or  manage- 
ment of  the  engines,  the  negligence  alleged  consisting  in  leaving  the  hedge 
trimmings  in  dry  weather  near  the  railway  line,  where  they  would  be  liable 
to  be  ignited.  A  motion  for  a  non-suit  was  dismissed.  The  Chief  Justice, 
in  giving  his  opinion,  said :  *'  I  think  it  was  impossible  to  say  there  was  not 
evidence  from  which  a  jury  might  be  justified  in  concluding  that  there  was 
negligence  as  regards  the  plaintiff,  and  that  the  destruction  of  the  cottage, 
in  which  the  goods  were,  was  the  natural  consequence  of  this  n^ligence; 
what  the  defendant's  servants  ought,  as  reasonable  men,  to  have  oontem- 

Slated  as  the  result  of  leaving  the  accumulation  there,  and  as  they  did,  most 
epend  on  all  the  circumstances."         % 

In  Annapolis,  etc.,  R.  R.  Co.  e.  Gantt,  89  Md.  115,  a  fire  set  by  sparks 
from  a  locomotive  run  by  defendant  started  in  some  sedge  beside  the  track 
and  spread  to  the  adjoining  land  of  plaintiff,  where  it  burned  some  cord- 
wood  and  standing  timber  for  which  plaintiff  sought  to  recover.  The  court 
held  that  a  verdict  finding  that  the  m  jury  to  plaintiff  was  the  proximate 
consequence  of  defendant's  negligence  would  not  be  disturbed.  The  court 
say:  '*In  a  case  where  the  fire  has  not  been  communicated  directly  to  the 
plaintiff's  property  by  sparks  or  cinders  from  the  locomotive— as  where  it  has 
spread  from  its  first  beginning,  and  thus  been  communicated  indirectly  to 
the  plaintiff's  property— it  is  a  question  for  the  Jury  to  determine,  from  all 
the  facts  of  the  case,  whether  the  injury  complained  of  is  the  natural  conse- 
quence of  defendant's  negligence,  or  whether  it  has  been  caused  by  some  in- 


FIBB — INTERVENING  CAUSE — WIND.  643 

terreninff  force  or  power  which  standft  naturally  as  the  cause  of  the  misfor- 
tune." See  also  Baltimore,  etc.^  R.  R.  Go.  «.  Shipley,  Ibid.  351 ;  Philadelphia, 
etc.,  R  R.  Go.  V,  Gonstable,  Ibid.  149;  Delaware,  etc.,  R.  R.  Go.  «.  Salmon, 
89  N.  J.  L.  399. 

In  the  following  cases  it  was  held,  as  a  matter  of  law,  that  the  facts 
showed  conclusiyely  that  the  injury  to  plaintifE  was  too  retnote  a  conse- 
quence of  defendant's  act  to  warrant  a  recovery. 

In  Daggett  v,  Richmond,  etc.,  R.  R.  Go.,  78  N.  G.  805,  a  fire  was  started 
among  some  ties  near  the  track  by  a  spark  from  an  engine;  from  thence  it 
was  communicated  to  a  fence  near  the  track  belonging  to  one  T.,  and  thence 
it  was  communicated  along  this  fence  and  three  or  four  others  connecting  to 
plaintiffs  fence  three-quarters  of  a  mile  away.  It  was  said  that  the  burning 
of  pluntifPs  fence  was  not  a  consequence  which  the  defendant  could  have 
reasonably  foreseen  or  anticipated  as  likely  to  result  from  the  negligent  act 
of  setting  fire  to  the  ties.  The  decision  turned  on  another  point.  The 
court  say:  *' There  were  four  fences,  owned  by  four  separate  proprietors, 
and  the  fourth  proprietor  is  he  who  brings  this  action,  and  whose  fence  was 
distant  three-fourths  of  a  mile  from  the  point  of  negligence.  Instead  of 
these  fences  being  disconnected,  each  surrounding  the  land  of  its  own  pro- 
prietor, as  the  defendant  had  a  right  to  expect,  they  were  linked  together 
m  a  continuous  chain  up  to  the  source  of  danger,  forming  as  it  were  a  fuse 
leading  from  the  fire  to  the  magazine,  the  plaintiffs  fence.  The  fire  first 
ignited  Ghilcutt's  fence,  and  was  thence  communicated  to  the  next,  and  the 
next,  and  finally  the  plaintiffs.  The  defendant  had  the  right  to  expect  the 
deatruction  of  Ghilcutt's  fence,  because  that  was  the  natural  and  probable 
result  of  the  fire;  but  the  defendant  had  no  right  to  expect  the  destruction 
of  the  other  fences,  nor  is  there  any  evidence  that  they  would  have  been 
destroyed  had  each  been  disconnected  and  surrounding  the  premises  of  its 
owner.  The  fire  only  followed  the  continuous  line  of  fence.  The  defendant 
could  no  more  anticipate  that  the  fire  would  reach  the  premises  of  the  plain- 
tifi^  than  the  latter  could  anticipate  that  his  voluntary  act  in  joining  his 
fence  to  Ghilcutt's  would  be  the  means  of  drawing  the  fire  upon  himseliT" 

In  the  case  of  Toledo,  W.  &  W.  R  R.  Go.  v.  Muthersbaugh,  71  111.  572, 
the  railroad  company  negligently  set  fire  to  a  warehouse  standing  near  its 
track.  Thence  tne  fire  was  communicated  by  sparks  or  brands  to  plaintifiTs 
barn  one  hundred  and  one  rods  away,  with  no  buildings  or  combustible 
matter  intervening.  There  was  a  high  wind  blowing  in  the  direction  of  the 
plaintiffs  barn.  The  court  held  as  a  niatter  of  law  that  the  destruction  of 
the  barn  was  not  a  proximate  consequence  of  defendant's  negligence  in  set- 
ting fire  to  the  warehouse.  The  court  say :  **  The  fact  that  a  nigh  wind  was 
blowing  in  the  direction  of  the  stable  at  the  time  the  fire  was  communicated 
to  the  warehouse,  which  carried  sparks  or  burning  brands  to  a  greater  dis- 
tance than  they  ordinarily  would  so,  and  thus  destroyed  the  plaintiff's  prop- 
erty, which  would  have  been  safe  had  it  not  been  for  the  high  wind  blovmig 
from  the  direction  it  did,  can  only  be  regarded  as  a  remote  consequence,  for 
which  the  defendant  cannot  be  held  responsible." 

In  Stuart  v.  Hawley,  22  Barb.  (N.  Y.)  619,  the  question  was  whether  de- 
fendant had  been  guilty  of  negligence  in  setting  fire  in  some  brush  on  his 
ovm  land  which,  in  consequence  of  a  high  wind  springing  up,  spread  to 
plaintid's  land.  The  question  was  whether  the  defendant  had  been  guilty 
of  negligence  in  firing  his  brush,  the  weather  being  hot  and  dry  at  the 
time.  l%e  jury  found  for  plaintiff.  On  appeal  it  was  held  that,  inasmuch 
as  the  fire  was  set  on  a  day  when  it  looked  like  rain,  and  as  the  reason  was 
the  usual  one  for  burning  brush,  the  plaintiff  should  have  been  non-suited. 
Stoart  V,  Hawley,  tupra;  Galkins  v.  Barges,  44  Barb.  424,  accord.  See  also 
Batchelder  «.  Hogan,  18  Me.  82. 
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Concluding  Remarks — Brief  Summary  of  tlie  Law^ — ^Itis  Gonceivedtliatthe 
authorities  cited  in  this  note  establish  the  following  propositions  of  law :  L 
That  where  plaintiflTs  property  is  burned  by  a  fire  started  elsewhere  by  the 
negligent  act  of  another  and  which  spread  to  plaintiff's  property,  the  ques- 
tion whether  the  negligent  act  of  the  defendant  was  the  proximate  cause  of 
the  destruction  of  plaintiff's  property,  is  a  question  of  fact  for  the  jury,  to 
be  decided  on  the  circumstances  of  the  case.  II.  That  in  deciding  whether 
or  not  the  defendant's  act  was  the  proximate  cause  of  plaintiff's  injury,  the 
onlj  question  to  be  considered  is  whether  the  plaintiff's  injury  was  a  result 
which  defendant  might  have  foreseen  or  anticipated  as  one  that  probably 
would  or  easily  might  hai)pen  as  the  consequence  of  his  negligent  act  If 
such  result  might  at  the  time  of  the  negligent  act  have  been  foreseen  and 
anticipated  as  one  that  naturally  would  or  easily  might  happen  as  a  conse- 
quent of  the  negligent  act,  then  the  negligent  act  was  a  proximate  cause  of 
plaintiff's  injury;  otherwise  not.  Fent  v.  Toledo,  etc.,  R.  R.  Co.,  69111. 
849;  Milwaukee,  etc.,  R.  R.  Co.  v.  Kellogg,  96  U.  S.  469;  Hoyt  o.  Jeffers,  80 
Mich.  181 ;  HeniV  o.  Southern  Pacific  R.  K.  Co.,  50Cal.  183;  Smith  v.  London 
&  Southwestern  K.  R  Co.,  L.  R  6  C.  P.  98;  Poeppers  «.  Missouri,  Kansas  A 
Texas  R  R  Co.,  67  Mo.  715;  Daggett «.  Richmond,  etc.,  R  R  Co.,  78  N.  C. 
806.     (All  these  cases  are  discussed  in  the  preceding  part  of  this  note.) 

in.  That  the  court  will  not  take  the  case  from  the  jury  and  decide,  as  a 
matter  of  law,  that  the  plaintiff's  loss  either  was  or  was  not  too  remote  a 
consequence  of  defendant's  negligent  act  to  w.arrant  a  recovery,  unless  the 
facts  are  so  strong  as  to  preclude  all  doubt  on  the  question. 


Bftohsb 

V. 

Yaoa  Yallet  Ajsny  Olbab  Lake  B.  R  Co. 

(Adocmee  Case,  CaUfomia,    January  9,  1885.) 

A  railroad  company  is  liable  for  damages  by  fire  caused  by  sparks  which 
it  negligently  permits  to  escape  from  its  locomotive,  whether  such  fire  wss 
kindlea  directly  on  the  plaintiff's  premises  or  on  adjoining  land.  Where 
the  complaint  in  an  action  to  recover  such  damages  alleges  wat  the  fire  from 
the  defendant's  locomotive  ''was  suffered  to  escape,  and  did  escape,  and  by 
reason  thereof  came  upon  the  land  of  the  plaintiff,"  proof  tiiat  such  file 
originated  on  land  adjoining  that  of  the  plaintiff  is  not  a  fatal  variance. 

In  such  action,  evidence  that  a  fire  occurred  in  the  same  place  shortly  after 
the  fire  complained  of,  and  immediately  subsequent  to  the  passage  of  one  of 
the  defendant's  trains,  is  admissible. 

The  fact  that  the  defendant's  locomotive  passed  the  field  where  the  fire 
was  first  discovered  only  a  few  moments  before  the  discovery  of  it,  raised  at 
least  some  probability,  in  the  absence  of  proof  of  any  other  known  cause, 
that  the  fire  was  caused  by  said  locomotive.  This  probability  was  strength- 
end  by  the  facts  that  a  strong  wind  was  blowing  from  the  north,  and  the  fire 
was  first  discovered  south  of  where  the  locomotive  had  just  passed,  and  that 
such  locomotive  was  lighter  and  had  shorter  fines  than  some  of  defendant's 
engines,  and  for  these  reasons  would  be  more  liable  to  emit  fire  than  heavier 
engines  with  longer  flues.    But  the  foregoing  circumstances,  under  which 


FIRE  FBOK  ENGINE — EVIDENCE — PROXIMATE  CAUSE.    646 

the  fire  was  kindled,  would  not,  in  the  absence  of  any  other  evidence,  justify 
a  findinff  that  the  engine  was  not. of  approved  construction,  and  properly 
managed,  and  an  instruction  that  assumes  the  contrary  is  erroneous. 

Appeal  from  a  judgment  of  the  snperior  court  for  Solano 
county,  entered  in  favor  of  the  plaintifi,  and  from  an  order  deny- 
ing the  defendant  a  new  trial.    The  opinion  states  the  facte. 

Jos,  McKenna  for  the  appellant. 

O.  A,  Lamont  and  W.  Van  Dyke  for  the  respondent. 

Sharpstein,  J. — ^Whatever  may  have  been  the  ori^n  of  the  fire 
which  consumed  the  plaintifPs  grain,  none  of  the  witnesses  saw  it 
before  it  had  reached  "  Wilson's  field,"  which  lies  between  the  de- 
fendant's railroad  and  the  plaintifPs  land. 

The  allegation  of  the  complaint  is  that  "by  reason  of  the  care- 
lessness and  negligence  of  said  company  (defendant)  vabzakcb. 
and  the  engineers  and  employees  thereof,  the  fire  from  the  engine 
and  locomotive  of  said  road  suffered  to  escape  and  did  escape,  and 
by  reason  thereof  came  upon  the  land  of  the  plaintiff,"  etc. 

To  the.  introduction  oi  evidence  of  the  discovery  of  the  fire  in 
^'Wilson's  field,"  the  defendant  objected  upon  the  ground  that 
^^  the  allegation  of  the  complaint  is  as  to  a  nre  communicated  by 
the  defendant's  engine  to  the  plaintiff's  field."  The  most  favorable 
light  in  which  the  evidence  can  be  viewed  for  the  plaintiff  is  that 
it  tends  to  prove  that  a  fire  was  kindled  in  "  Wilson's  field,"  by 
sparks  emitted  by  said  locomotive,  and  that  the  fire  so  kindled 
moved  on  through  said  field  until  it  reached  the  land  of  the  plain- 
tiff, where  it  caused  the  injury  complained  of.  And  if  this  con- 
stitutes a  materiaL  variance  between  the  prpof  and  the  allegation, 
the  objection  should  have  been  sustained.  But  the  court  overruled 
it.    The  ruling  was  excepted  to,  and  is  specified  as  error. 

Whether  the  destruction  of  the  plaintiff's  propertv  was  caused 
by  a  fire  kindled  on  his  premises  by  sparks  which  proceeded 
directly  from  the  locomotive  to  his  land,  or  by  a  fire  ptoxmate 
kindled  on  land  adjoining  his  by  sparks  from  the  same  ^mSl 
source,  would  not  affect  the  defendant's  liability.  Henry  v,  S.  P. 
K.  R.  Co.,  50  Oal.,  176 ;  Fent  v.  T.  P.  and  W.  R.  R.  Co.,  69  111. 
849 ;  Tweed  v.  Ins.  Co.,  7  Wall.  44 ;  Powell  v.  Denevey,  8  Cush. 
300 ;  Vandenburg  v.  Truax,  4  Den.  464 ;  Hart  v.  W.  R.  R.  Co., 
13  Mete.  99 ;  Perley  v.  P.  Ry.  Co.,  98  Mass.  414 ;  Piggott  v.  E.  0. 
R.  R.  Co.,  54  E.  C.  L.  229 ;  Smith  v.  L.  and  S.  W.  K.  R.  Co.,  5 
L.  R.  Com.  Pleas  98 ;  Field  v.  N.  Y.  Cent.  R.  R.  Co.,  82  N.  Y. 
345.  If  the  allegation  had  been  strictly  in  accordance  with  the 
evidence  the  material  question  would  have  been,  Was  the  plaintiff's 
property  destroyed  by  a  fire,  kindled  in  "  Wilson's  field,"  by  sparks 
emitted  from  aefendant's  locomotive  ?  As  it  is,  if  the  eviaence 
had  strictly  corresponded  with  the  allegation  it  would  have  shown 
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that  sparks  emitted  from  the  defendant's  looomotiye  proceeded 
directly  to  plaintiff's  land,  and  there  kindled  the  fire  which  con- 
sumed his  property.  In  either  case,  the  gravamen  of  the  cbaige 
would  be,  that  the  fire  was  caused  by  the  negligence  of  the  defend- 
ant, in  permitting  sparks  to  escape  from  its  focomotive.  So  the 
only  variance  between  the  allegation  and  the  proof  is  as  to  the 

}7ld!ce  where  the  fire,  which,  it  is  alleged,  escapea  from  defendanfs 
ocomotive  first  came  in  contact  with  infiammable  matter.  And 
the  liability  of  the  defendant,  would  be  the  same  whether  the  locus 
in  q%to  was  on  the  plaintiff's  land  or  in  "  Wilson's  field."  There- 
fore, it  is  not  apparent  to  us  how  the  defendant  could  have  been 
actually  misled  to  its  prejudice,  in  maintaining  its  defense  upon 
the  merits.    0.  O.  P.  469. 

If  the  plaintiff's  witness,  Marshall,  had  testified  that  he  saw  a 
fire  kindled  by  sparks  emitted  from  a  locomotive  on  the  defendant's 
road,  either  before  or  after  the  destruction  of  the  plaintiff's  prop- 
erty, such  evidence  would  have  been  admissible  to  show  the  cause 
of  the  injury  complained  of,  or  to  show  negligence  in  the  con- 
struction  or  working  of  defendant's  locomotive.  Henry  «.  S.  P. 
E.  R.  Co.,  60  Cal.  176 ;  Home  Ins.  Co.  v.  Penn.,  etc,  R.  R.  Co., 
11  Hun.  483 ;  Grand  Trunk  R.  R.  Co.  v.  Richardson,  91 U.  S.  454; 
Field  V.  N.  Y.,etc.,  R.  R.  Co.,  32  N.  Y.  354 ;  St.  Jo.  &  D.  C.  R  K. 
V.  Chase,  11  Kan,  47 ;  Huggett  t?.  P.  &  R  R.,  23  Pa.  St.  373 ; 
Piggott  V.  Eastern  Counties  R.  R.  Co.,  8  C.  B.  229 ;  111.  Cent 
R.  R.  V.  MillSp  42  111.  407 ;  Ellis  v.  P.  &  R.  R  Co.,  2  Jones 
(N.  CO  138. 

In  Henry  v.  S.  P.  R.  R.  Co.,  this  court  said :  "  We  think  there 
was  no  error  in  permitting  proof  that  prior  and  subsequent  to  the 
fire  which  produced  .the  injury  complained  of,  other  fires  were 
kindled  by  defendant's  engine."  But  the  witness  Marshall  did 
not  testify  that  the  fire  which  he  saw  about  two  weeks  after  plain- 
tiff's property  was  destroyed,  was  caused  by  defendant's  locomotive. 
On  the  contrary,  he  testified  that  he  did  not  know  what  cansed  it. 
But  we  are  not  called  upon  to  determine  the  weight  of  such  evi- 
dence. The  question  of  its  admissibility  is  alone  before  us.  And 
we  think  it  was  admissible  under  the  cases  above  cited.  If  evidence 
that  the  main  fire  was  first  discovered  soon  after  the  engine  had 
passed  near  the  spot  where  it  was  discovered,  was  admissible,  of 
which  we  entertain  no  doubt,  it  would  seem  that  evidence  of 
another  fire  soon  afterwards  discovered,  near  the  track  over  which 
the  same  engine  had  but  a  little  time  before  the  discovery  passed, 
would  be  admissible. 

Evidence  of  repairs  made  on  the  smoke-stack  of  the  locomotive 
which  it  is  alleged  caused  the  fire  complained  of  was  properly  ad- 
mitted.   St  J.  &  D.  C.  R  R.  Co.  V.  Chase,  11  Kan.  47. 

We  are  not  prepared  to  hold  that  the  court  erred  in  overrnling 
the  defendant's  motion  for  a  non-suit.    In  G.  T.  R.  R.  Co.  v.  Bicb- 
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ardsos,  91  U.  S.  454,  the  court  said :  ^^  It  was  proved  that  engines 
run  by  the  defendant  had  crossed  the  bridge  not  long  before  it  took 
fire.  The  particular  engines  were  not  identified ;  but  their  crossing 
raised  at  least  some  probability,  in  the  absence  of  proof  of  any 
other  known  cause,  that  they  caused  the  fire."  We  tnink  the  fact 
of  defendant's  locomotive  passing  the  field  where  this  fire  was  first 
discovered  only  a  few  minutes  before  the  discovery  of  it,  raised  at 
least  some  probability,  in  the  absence  of  proof  of  any  other  known 
cause,  that  the  fire  was  caused  by  said  locomotive.  The  facts  that 
a  strong  wind  was  blowing  from  the  north,  and  the  fire  was  fii-st 
discovered  south  of  where  the  locomotive  had  just  passed,  tended 
in  some  degree  to  strengthen  that  probability.  The  evidence  given 
by  the  witness  Babb  tended  in  some  degree  to  show  that  this  engine 
or  locomotive  was  lighter  and  had  shorter  fiues  than  some  of  de- 
fendant's engines,  and  for  those  reasons  would  be  more  liable  to 
emit  fire  that  heavier  engines  with  longer  flues. 

Whether  the  preponderance  of  evidence  was  on  the  one  side  or 
the  other  of  that  question  was  for  the  jury  alone  to  determine. 

Among  the  instructions  given  to  the  jury  was  the  following, 
which  was  excepted  to:  ^^In  determining  the  question  whether 
defendant's  engine  was  of  the  most  approved  constimc-  DBracmrs  km- 
tion  and  properly  managed,  the  lury  should  consider  all  SSS.  ""*''*'' 
the  testimony  in  the  case ;  and  if  they  find  the  fire  complained  of 
was  kindled  oy  the  defendant's  engine  under  circumstances  incom- 
patible with  tne  idea  that  the  engine  was  of  approved  construction 
and  properly  managed,  they  may  find  for  the  plaintiff."  By  say- 
ing to  the  jury,  "  If  you  find  that  the  fire  complained  of  was  kind- 
led  by  defendant's  engine,  under  circumstances  incompatible  with 
the  idea  that  the  engine  was  of  approved  construction  and  properly 
managed,"  the  court  implied  that  there  was  evidence  sufficient  to 
justify  such  a  finding.  Otherwise  the  court  was  not  justified  in 
assuming  that  the  jury  might  so  find.  And  the  circumstances  un- 
der which  the  fire  was  kindled,  as  developed  by  the  evidence,  were 
that  it  was  first  discovered  in  "  Wilson's  field "  soon  after  said 
engine  had  passed  over  the  road  near  the  north  line  of  said  field, 
and  that  a  high  wind  was  blowing  from  the  north  at  the  time. 
The  fire  had  been  kindled  before  any  one  discovered  it.  From 
these  circumstances  alone  the  jury  were  in  effect  told  that  they 
might  find  that  the  defendant's  engine  was  not  of  approved  con- 
struction and  properly  managed,  wnich  was  tantamount  to  saying 
that  if  the  fire  in  "  Wilson's  field  "  was  kindled  by  fire  which  had 
escaped  from  said  engine,  the  jury  might  presume  negligence  in 
the  construction  or  management  oi  it,  and  on  that  evidence  alone 
find  for  the  plaintiff  generally. 

Whether  upon  the  entire  evidence,  the  jury  would  not  have  been 
justified  in  finding  that  the  engine  was  improperly  constructed  or 
negligently  managed,  is  a  question  on  which  we  express  no  opinion. 
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We  simply  say  that  in  thia  state  the  circnmstanoes  under  which  the 
fire  was  kindled,  as  developed  by  the  evidence,  would  not,  in  the 
absence  of  any  other  evidence  bearing  on  the  question,  justify  a 
finding  that  the  engine  was  not  of  approved  construction  and  prop- 
erly managed.  And  as  the  instruction  excepted  to  clearly  impUes 
that  the  jury  would  be  justified  in  so  finding,  upon  those  ciicnm- 
stanCes  alone,  the  defendant  is  entitled  to  a  new  trial. 

Judgment  and  order  reversed. 

Thobnton,  J.,  McKmsTEY,  J.,  and  McEee,  J.,  concurred. 

MoBEisoN,  G.  J. — I  concur  in  the  judgment  of  reversal. 

Boss,  J.  (concurring). — I  concur  in  the  judgment  of  reversal,  and, 
in  the  main,  in  the  opinion  of  Mr.  Justice  Sharpstein.  I  do  not 
agi*ee,  however,  that  the  testimony  of  the  witness  Marshall  was  ad- 
missible, nor  do  I  agree  with  what  is  said  in  the  opinion  with  re- 
spect to  the  witness^abb. 

Mybick  J.  (dissenting). — I  dissent  from  the  judgment  reversing 
the  judgment  and  order  of  the  court  below,  and  from  the  reasoDB 
therefor. 

Widow's  Right  to  sue  for  Property  negligently  burned  on  her  Land  by  Rail- 
road Company  affirmedi — It  was  'shown  that  a  widow  who  sued  a  railway 
company  for  damage  caused  by  its  negligence  in  burning  up  rails,  grass,  asd 
logs  on  a  place  occupied  and  claimed  by  her,  had  raided  on  the  place  in 
quiet  possession  thereof  with  her  husband  for  eighteen  years,  and  for  four 
years  after  his  death  and  before  bringing  suit,  being  undisturb^  during  both 
periods  in  her  possession,  and  claiming  the  place  as  a  homestead.  Bda,  that 
such  possession  constituted  sufficient  title  to  authorize  the  plaintiff  to  maio- 
tain  tne  suit  for  danuiges  to  the  property,  and  to  recover  for  her  own  benefit 
such  damage  as  by  proper  proof  she  could  show  that  she  sustained  through 
the  negligence  of  the  defendant. 

May  V.  Blade,  24  Tex.  205,  and  Miller  o.  Brownson,  50  Tex.  592,  referred 
to  as  containing  nothing  in  conflict  with  the  above.  International  &  G.  K. 
R.  R.  Co.  t^.  Timmerman,*  61  Tex.  660. 

Fire— Proximate  and  Remote  Causei — Where  a  railway  company,  through 
itegligence  by  the  escape  of  fire  from  its  locomotive  engine,  sets  fire  to  a  depot, 
from  which  a  hotel  in  the  vicinity  is  destroyed,  to  make  the  company  liable 
to  the  owner  of  the  hotel  it  is  not  necessary  that  the  burning  of  the  hotel 
should  be  so  certain  to  result  from  the  burning  of  the  depot  that  a  reasonable 
person  could  have  foreseen  that  the  hotel  would  bum,  or  that  it  probably 
would.  It  is  enough  if  it  be  a  consequence  so  natural  and  direct  that  a  rea- 
sonable person  might,  and  naturallv  would,  see  that  it  was  lidbie  to  result 
from  the  burning  of  the  depot.  Chicago  &  A.  R  R.  Co.  e.  PennelL*  100  HI. 
485. 

Leaving  Combustibles  on  Right  of  Way — Negligence. — ^If  combustible  m* 
terials  were  allowed  to  remain  upon  defendant's  land,  liable  to  take  and  com- 
municate fire  to  the  adjacent  meadows,  from  sparks  escapins^  in  the  ordinuy 
running  of  trains  on  the  road,  the  jury  might  oe  warranted  m  imputing  d<^ 
ligence  to  the  defendant  on  this  ground.  Kellogg  e.  Railwav  Co.,  26  Wis. 
223;  Railway  v.  Jones,  11  Am.  &  Eng.  R  R.  Cas.  76.  That* plaintiffs  bid 
not  taken  precaution  to  prevent  fire  from  communicating  from  the  meadow  to 
their  stacks  was  not  negligence  per  u  on  their  part.  Earsen  e.  Railway  Co., 
20  Minn.  17;  s.c,  7  Am.  £  Eng.  R.  R.  Cas.  601.  Clarke  e.  Chicago&St  P. 
&  M.  &  O.  R.  R.  Co.,*  Minnesota,  May  12,  1885. 
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Setting  Fire  by  Sparlct  from  Engine — Negligence. — ^In  an  action  to  recover 
<iainage8  for  loss  by  lire  caused  by  sparks  Irom  a  locomotiye,  the  jury  made 
'tlie  following,  among  other  special  findings :  Questions  proposed  by  the  de- 
:£endant : 

"(3)  Was  not  said  engine  carefully  inspected  shortly  before  and  on  the 
■ught  following  the  day  on  which  the  fire  is  alleged  to  have  occurred,  and 
4dso  on  the  Sunday  following,  and  was  not  said  engine  then  fotmd  to  be  in 
perfect  order?    Anwoer,  It  probably  was.'^ 

*'  (o)  Was  not  the  engine  on  that  day  on  which  the  fire  is  alleged  to  have 
l>een  set  out,  skilfully  managed  by  a  competent  and  careful  engineer,  and  also 
fireman?    A.  Yes.'^ 

^'  (11)  Could  the  railroad  company  or  its  agents,  by  the  exercise  of  reason- 
able diligence  at  or  before  the  time  of  permitting  said  fire  to  escape,  if  such 
be  the  case,  have  anticipated  the  burning  of  the  plaintiffs  property,  at  a  dis- 
tance of  about  three  miles  from  the  railroad-track,  as  likely  to  occur,  and  as 
tJie  natural  and  probable  consequence  of  permitting  said  fire  to  escape?    A. 

"  (15)  Did  not  the  defendant  use  such  care  in  the  construction,  mainten- 
ance, and  use  of  its  property,  the  engine  in  question,  as  a  man  of  ordinary 
prudence  would  have  used  under  like  circumstances?    A,  Probably  did." 

QUBSTIOKS  FBOPOSBD  BY  THB  PLAIHTIFF. 

*'  (1)  Was  the  fire  the  result  of  the  throwing  of  coal  from  the  train  by  any 
of  the  employees  of  the  defendant?    A,  We  do  not  know." 

"  (5)  From  where  and  how  did  the  fire  come  that  caused  the  loss?  A, 
JProm  the  train." 

The  jury  also  found,  not  only  by  their  general  verdict,  but  also  in  their 
special  findin^^,  that  the  fire  was  caused  by  the  negligence  of  the  defendant; 
but  just  how  It  was  caused  by  the  negligence  of  the  defendant,  or  in  what  the 
negligence  consisted,  they  have  nowhere  been  able  to  state. 

The  defendant  filed  a  motion  for  judgment  upon  the  special  findings  of  the 
Jury,  and  also  filed  a  motion  for  a  new  trial,  both  of  which  motions  were  over- 
ruled by  the  court  vroformcL,  and  judgment  was  rendered  upon  the  verdict 
and  findings,  as  before  stated,  for  $284  and  costs. 

EM,  that  defendant  was  entitled  to  a  verdict  on  the  special  findings,  and 
that  the  general  verdict  for  plaintifiE  was  inconsistent  with  those  findings. 
Kanhattan,  A.  <&  B.  R.  R.  Co. «.  Keeler,*  Ejtnsas,  June  18,  1884. 


LouiBviLLs,  New  Albany  and  Chioago  Railway  Go. 

V. 
LoOKBIDGB. 

(98  iTidiofna  BepcrU^  191.) 

A  complaint  charging  a  railroad  company  with  negligence  in  originating 
and  allowiog  fire  to  escape  from  its  right  of  way  whereby  plaintifTs  fences, 
grass,  etc.,  were  destroyed,  is  defective  and  demurred,  unless  accompanied 
by  a  positive  averment  of  freedom  from  contributory  negligence  on  the  part 
of  the  plaintiff. 

Where  there  was  an  appearance  in  the  court  below,  and  no  objection  to  its 
joiisdiction,  a  motion  to  dismiss  the  appeal  because  the  record  does  not  con- 
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t«in  a  transcript  of  theprooeedings  of  the  oourt  in  which  the  cauieirBi  begnn, 
and  from  which  the  venue  was  dianged,  will  be  denied. 
An  appeal  lies  from  a  void  judgment. 

From  the  Olay  Circuit  Court. 

D.  jB.  Eckels,P.  O.  OoUiver  and  G.  W.Friedley  for  appellant 
8.  F.  Lochridge^  J.  Graw^  2>.  E.  Williamson  and  A.  Doggy  for 
appellee. 

2iOLLAB8,  J. — The  complaint  by  appellee  consistB  of  three  para- 
graphs. A  demurrer  to  each  for  want  of  sufficient  facts  was  over- 
FAcn.  ruled ;  apoellant  excepted,  and  on  this  appeal  assigns 

the  ruling  as  error.    No  point  is  made  here  except  upon  the  in- 
sufficiency of  the  second  and  third  paragraphs  of  the  complaint 

The  case  seems  to  have  been  commencea  in  the  Putnam  Circuit 
Court,  and  on  change  of  venue  taken  to  the  Clay  Circuit  Court, 
where  a  trial  was  had,  which  resulted  in  a  verdict  and  judgment 
for  appellee  upon  the  whole  complaint.  Appellee  moves  to  dismiss 
the  appeal,  because  of  the  insufficiency  of  appellant's  brief,  and  be- 
cause the  record  does  not  contain  the  transcript  from  the  Putnam 
Circuit  Court,  showing  the  chan^  of  venue.  Appellant's  brief  is 
evidently  not  the  result  of  much  thought  or  laoor,  but  is  not  80 
wholly  lacking  as  to  justify  a  dismissal  of  the  appeal.  It  is  inferable 
from  the  record  that  the  change  of  venue  was  procured  by  appellee. 
It  is  stated  therein  that  appellee's  attorneys  hied  the  transcript  in 
the  trial  court,  and  that  it  is  not  on  file.  The  record  contains  the 
complaint,  which  seems  to  have  been  filed  in  the  Putnam  Circnit 
Court.  Both  parties  appeared  in  the  Clay  Circuit  Court,  and  pro- 
ceeded with  the  case  to  final  judgment,  and  until  this  appeal  with- 
out objection.  We  think  that  it  is  too  late  now  for  appellee  to 
make  tne  objection.  Cox  v.  Pruitt,  25  Ind.  90 ;  Smith  v.  Jeffries, 
25  Ind.  376;  Hamrick  v.  Danville,  etc.,  Gravel  Road  Co.,  3S 
Ind.  847. 

A  concession  that  the  judgment  is  void,  because  the  trial  court 
was  without  jurisdiction,  could  be  of  no  avail  to  appellee  in  support 
of  his  motion  to  dismiss  the  appeal.  Such  a  concession  might  over- 
throw his  judgment,  but  would  not  jnstify  a  dismissal  of  the  appeal. 
There  may  be  an  appeal  from  a  yoid  judgment.  Shoemaker  u 
Board,  etc.,  36  Ind.  176. 

The  second  and  third  paragraphs  of  the  complaint  charge  appel- 
lant with  negligence  in  originating  and  allowing  fire  to  escape  from 
its  right  of  way,  whereby  appellee's  fences,  gi^ass,  etc,  were  de- 
stroyed. We  agree  with  all  appellee  says  in  regard  to  the  sufficiency 
of  these  paragraphs  sofar  as  tney  charge  negligence  upon  the  rail- 
N«oATivnco  '^^^  company ;  but  in  both  of  them  there  is  a  total  fail- 
coHTWBUTORT  uro  to  show,  by  positive  averment,  or  by  a  statement 
KBouocNCB.  ^£  facts,  that  the  loss  to  appellee  was  without  contribu 
tory  fault  or  negligence  on  his  part.    It  is  the  settled  law,  at  least  in 
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this  State,  tl^at  where  negligence  is  the  isene,  it  must  be  a  case  of 
unmixed  negli^nce ;  and  that  this  mast  be  made  to  appear  by  the 
complaint.  This  may  be  by  an  averment  that  the  plaintiff  was 
^thoat  fault  or  negligence  contributing  to  the  loss  or  injury,  or 
by  Buch  a  statement  of  facts  as  shown  that  he  was  thus  without 
fault.  In  a  recent  case  before  this  court  the  cases  were  reviewed, 
and  the  doctrine  here  stated  re-announced.  Pennsylvania  Co.  v* 
GhJlentine,  77  Ind.  822.  See,  also,  Toledo,  etc.,  B.  W.  Co.  v. 
GkKldard,  25  Ind.  185,  and  cases  cited ;  Toledo,  etc.,  B.  W.  Co.  v. 
Thomas,  18  Ind.  215 ;  Michigan,  etc.,  B.  B.  Co.  v,  Lantz,  29  Ind. 
528  ;  Indianapolis,  etc.,  B.  B.  Co.  v.  Wright,  13  Ind.  218 ;  Fierce 
Railroads,  434,  435,  and  cases  cited.  The  author  says:  ^^The 
plaintiff  can  not  recover  for  property  negligently  burned  by  the 
company,  if  his  own  negligence  contributed  to  the  injury.  Thus, 
he  cannot  recover  where,  having  knowledge  of  the  hre,  he  failed 
to  nse  reasonable  efforts  to  save  his  property  from  it." 

Mr.  Wharton  thus  states  the  rule  :  ^^  Where  the  plaintiff  or  his 
family  or  servants  was  in  a  position  to  have  prevented  damage  from 
the  fire,  and  made  no  effort  to  do  so,. plaintiff  cannot  recover  from 
the  company  whose  engines  caused  the  fire.  And  so  when  he  neg- 
lected to  remove  or  to  protect  goods  for  whose  loss  he  afterwards 
claimed  the  damages."    Whart.^eg.,  section  877. 

It  will  be  seen  from  the  cases  cited  by  these  authors,  that  the 
doctrine  here  held  has  been  many  times  announced  by  the  courts 
of  other  States. 

It  is  insisted  by  appellee's  counsel  that  the  judgment  should  not 
be  reversed,  because  the  case  was  fairly  tried  upon  its  merits.  We 
have  no  way  of  knowing  this ;  neither  the  evidence  nor  instructions 
are  in  the  record.  If  a  presumption  is  to  be  indulged,  it  should  be 
that  the  case  went  to  the  jury,  and  that  the  verdict  and  judgment 
were  rendered  upon  the  theory  of  the  complaint,  without  reference 
to  contributory  negligence,  if  any,  on  the  part  of  appellee. 

It  is  apparent  from  the  record  that  the  verdict  ana  judgment  are 
based,  at  feast  in  part,  upon  the  bad  paragraphs  of  the  complaint* 
Pennsylvania  Co.  v.  Holderman,  69  Ind.  18. 

Judgment  reversed,  with  costs. 

« 

Duty  to  Negative  Contributonr  Negligence  in  Complaint — ^Amostthorouffh 
diflcuBsion  of  this  rule  of  pleadiDg  by  Elliott,  G.  J.  of  the  Indiana  Supenor 
Court,  is  found  in  Wabash,  St.  L.  &  P.  R.  R.  Go.  t,  Johnson,*  96  Ind.  40. 
We  give  Judge  Elliott's  opinion,  which  constitutes  the  whole  of  the  reported 
case,  in  a  note,  because  the  point,  although  discussed  with  exceeding  nilness 
and  care,  is  yet  but  a  ^oint  of  pleading,  and  much  space  may  be  saved  by 
printing  the  opinion  in  small  type  as  a  note.  Judge  Elliott  said  :  '^It  is 
settled  by  our  decision  that  a  complaint  for  the  recovery  of  damages  resulting 
from  the  loss  of  property  caused  by  negligence  in  suffering  fre  to  escape  from 
railroad  locomotives,  and  to  be  communicated  to  adjoining  property,  must 
show,  either  by  direct  averment  or  by  the  facts  stated,  that  the  negligence  of 
the  plaintiff  did  not  contribute  to  the  injury.    It  is  not  enough  to  show  ttkht 
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the  defendant  was  negligent ;  it  must  alflo  be  made  to  appear  .that  tbe  plab- 
tiff  was  without  fault.  Louiarille,  etc,  R.  W.  Co.  «.  Lockridge,  98  IncL 
191;  B.C.,  mpra;  Pennsyl^uiia  Co.  o,  Gallentine,  77  Ind.  822;  Wilflon  e. 
Trafalffar,  etc.,  G.  R.  Co.,  88  Ind.  826. 

In  the  complaint  before  us  the  allM^tion  ia  that  the  fire  was  soffered  to 
escape  through  the  negligence  of  the  defendant  and  without  the  fanlt  of  tbe 
plaintiff,  but  it  is  not  averred  that  tiie  Iom  resulted  without  any  neglige&ce 
of  the  plaintiff.    The  allegation  of  the  pleading  is  confined  to  tM  act  of 
suffering  the  escape  of  the  fire,  and  by  no  rule  of  construction  can  it  be  ex- 
tended to  embrace  the  loss  or  injury.    It  may  be  true,  as  the  complaint 
charges,  that  the  fire  did  escape  through  appellant's  negligence,  and  without 
any  contributory  negligence  on  the  part  of  the  appellee,  and  yet  there  be  no 
right  of  action.    The  express  averment  falls  far  short  of  showing  tiiat  the 
appellee  was  free  from  contributory  negligence.    It  is  one  thinf^  to  aver  that 
the  fire  escaped  without  the  negligence  of  the  plaintiff,  and  quite  another  to 
show  that  he  did  not  contribute  to  the  injury,  for  his  contribution  may  have 
been  in  some  matter  occurring  before  or  after  the  fire  was  suffered  to  escape. 
It  is  not  suflcient  to  show  freedom  from  negligence  on  one  point  out  of 
several ;  the  care  incumbent  upon  the  plaintiff  must  extend  to  all  points 
material  to  his  cause  of  action. 

We  can  find  nothing  in  the  facts  stated  which  shows  that  there  was  not 
contributory  negligence  on  the  part  of  the  appellee.  With  the  exception  of 
the  allegation  that  the  fire  escaped  without  any  negligence  on  the  part  of 
the  plaintiil,  all  the  allegations  of  the  pleading  are  directed  to  the  negli- 
gence of  the  appellant;  none  of  them  touches  upon  the  conduct  of  the  ap- 
pellee. It  cannot  be  inferred  from  the  fact  that  the  one  was  guilty  of  negli- 
gence that  the  other  was  not.  ' 

It  may  be  true  that  the  appellee  was  free  from  fault  in  suffering  the  fire  to 
escape,  and  yet  be  true  that  hu|  negligence  contributed  to  the  injury.  It 
may  be  that  he  negligently  exposed  his  property,  or  it  may  be  that  he 
could  have  extinguished  tiie  fire  by  a  moment's  exertion.  It  is  incambent 
upon  tbe  plaintiff  in  all  actions  of  this  character,  to  show,  in  accordance 
with  the  rules  of  pleading,  that  he  was  free  from  fault  contributing  to  the 
injury ;  it  is  not  suflcient  to  show  that  in  one  particular  he  was  withoat 
fault. 

It  is  a  familiar  rule  of  pleading  that  facts,  and  not  evidence,  must  be 
pleaded.  It  is  also  a  well-known  rale  that  facts  must  be  directiy  pleaded, 
and  not  stated  by  way  of  recitaL  Jackson  School  Tp.  v.  Farlow,  75  Ind. 
118.  There  is  an  essential  and  important  difference  between  the  statement 
of  a  fact  and  the  rehearsal  of  evidence.  Suppose,  for  illustration,  that  the 
plaintiff  should  bring  an  action  for  the  burning  of  his  barn,  and  should  al- 
lege in  his  complaint  that  the  defendant  was  seen  near  the  barn  immediately 
before  the  fire;  that  he  had  a  lighted  torch;  that  he  was  the  plaintiff's  en- 
emy, and  that  the  barn  was  destroyed  by  fire. .  No  one  could  doubt  that  this 
evidence  would  supply  ground  for  inferring,  as  an  inference  of  fact,  that  the 
defendant  did  burn  the  barn,  and  yet  no  lawyer  would  contend  that  the 
statement  of  this  evidence  would  constitute  a  valid  cause  of  action.  Many 
illustrations  might  be  given  showing  the  difference  between  pleadinff  facts 
and  evidence.  Unless  parties  were  required  to  aflirm  facta  directly,  tbe 
main  purpose  of  pleading  would  be  frustrated,  for,  as  every  one  knows,  the 
obiect  of  pleading  is  to  evolve  an  issue,  and  that  an  issue  is  evolved  by  an 
afiirmance  of  issuable  facts  on  one  side  and  their  denial  on  the  other.  Hat- 
ters of  evidence  are  not  admitted  bv  a  failure  to  deny  them,  but  all  material 
averments,  not  denied,  are  admitted,  and,  therefore,  evidentiary  matters  are 
never  material.  It  was  the  rule  of  the  common  law,  and  is  the  rule  of  the 
code,  that  mere  matters  of  eyidence  are  not  admitted,  although  all  material 
matters  are  admitted  by  a  failure  to  controvert  them,    Pomeroy  Rem.,  seo- 


inEGLIGBNT  FIRE — COMPLAINT— A VBBUSNTS.  663 

tionfl  617,  668.  It  is  and  always  has  been  the  rule,  that  a  demurrer  admits 
only  such  facts  as  are  sufficiently  pleaded,  but  matters  of  evidence  are  not 
sufficiently  pleaded,  and,  therefore,  matters  of  evidence  are  not  admitted. 

Our  decisions  upon  the  question  of  negligence  in  suffering  fire  to  fall  from 
locomotives  and  escape  from  the  right  of  way  of  the  railroad  company  rec- 
ognize the  distinction  between  pleading  and  evidence,  and  they  rest  nrmly 
on  the  principles  of  law  and  logic.  Louisville,  etc.,  R.  R.  Co.  v,  Ehlert,  87 
Ind.  889;  s.  c,  11  Am.  &  Eng.  R  R.  Gas.  62;  Indiana,  etc.,  R.  R.  Go.  e. 
McBroom^  91  Ind.  Ill ;  s.  c,  18  Am.  &  Eng.  R.  R.  Gas.  458.  It  would  result 
in  uncertainty  and  confusion  to  plead  mere  evidence,  and  leave  all  else  to 
inference,  and  the  purpose  of  pleading  is  to  avoid  this  by  presenting  a  cer- 
tain, distinct  and  definite  issue,  so  that  the  court  and  jury  may  know  exactly 
what  they  are  to  try.  • 

There  is  an  inherent  and  not  a  mere  artificial  difi^erence  between  pleading 
and  evidence.  There  is  likewise  a  plain  distinction  between  inferences  of 
fact  and  conclusions  of  law,  and  this  distinction  is  a  broad  one,  for  infer- 
ences of  fact  the  jury  are  charged  with  the  duty  of  making,  and  conclusions 
of  law  it  is  the  duty  of  the  court  to  make.  To  break  down  the  distinction 
would  be  to  eradicate  the  line  which  separates  the  province  of  the  court 
from  that  of  the  jury. 

It  may  be,  and  probably  is,  true  that  where  there  is  evidence  making  it 
probable  that  the  plaintifl/s  carelessness  did  not  contribute  to  the  injury,  the 
jury  should  infer  that  he  was  not  guilty  of  negligence  which  contributed  to 
the  injury.  That,  however,  is  nothing  to  the  point,  for  we  are  not  con- 
cerned with  a  matter  of  evidence,  but  are  dealing  with  a  pleading.  The 
cases  recognize  the  right  of  the  jury  to  mske  legitimate  inferences  from  the 
evidence,  and  we  have  no  disposition  to  question  their  soundness,  even  if  it 
were  proper  to  do  so.  Louisville,  etc.,  R.  R.  Co.  «.  Krinning,  87  Ind.  851; 
Pittoburgh,  etc.,  R  R.  Co.  v.  Jones,  86  Ind.  496;  s.  c,  11  Am.  &  Eng.  R.  R. 
Gas.  76;  Palmer  «.  MlBsourif  etc.,  R.  R.  Co.,  76  Mo.  217;  Missouri  Pacific 
R  R  Go.  t.  Eincaid,  29  Kan.  654;  s.  c,  11  Am.  &  Eng.  R  R.  Gas.  88; 
Bibilrud  «.  Minneapolis,  etc.,  R  R  Co.,  29  Minn.  68;  s.  c,  7  Am.  &  Eng. 
R  R  Gas.  499;  Lindsay  v.  Winona,  etc.,  R  R  Co.,  29  Minn.  411;  s.  c,  7 
Am.  &  En^.  R  R  Gas.  488. 

The  decisions  in  Indianapolis,  etc. ,  R.  R.  Go.  v.  Paramore,  81  Ind.  148, 
and  Pittsburgh,  etc.,  R  R  Go.  e.  Nelson,  51  Ind.  150,  are  not  in  point,  la 
those  cases  it  was  alleged  that  the  property  was  placed  in  a  situation  desig- 
nated by  a  contract  with  the  railroaa  company,  and  they  were,  therefore, 
within  the  rule^  that  a  man  who  does  what  tne  railroad  company  directs  him 
to  do,  is  notgmltyof  contributory  negligence.  Louisville,  etc.,  R.  R  Go.  «. 
Kelly,  92  Ind.  871 ;  Nave  v.  Flack,  90  &id.  205 ;  Lake  Erie,  etc.,  R.  R  Go. 
V.  Fix,  88  Ind.  881;  s.  c,  11  Am.  &  Eng.  RR  Gas.  169. 

The  case  of  Louisville,  etc.,  R  R.  Go.  t.  Krinning,  mpra^  is  not  in  point, 
for  the  question  arose  upon  the  evidence,  and  it  was  said:  **This  question, 
so  far  as  it  was  material  in  the  case,  was  a  question  for  the  jury."  The 
complaint  in  that  case,  it  may  be  noted,  contained  the  averment  which  is 
wanting  in  the  present  complaint.  What  we  have  said  of  the  case  just 
commented  on  applies  to  the  case  of  Pittsburgh,  etc.,  R.  R.  Go.  t,  Jones,  so 
far  as  it  relates  to  matters  of  evidence ;  and  m  so  far  as  it  bears  upon  the 
question  of  pleading,  it  is  only  necessary  to  say  that  the  question  here  pre- 
sented was  not  there  in  controversy,  for  the  complaint  affirmed  that  the 
plaintiff's  negligence  did  not  contribute  to  the  injury. 

The  trial  court  erred  in  overruling  the  demurrer  to  the  complaint,  and  for 
that  error  the  judgment  must  be  reversed. 
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HoTB.— The  mode  of  citing  the  American  and  English  Bailioad  Gaees  is : 

22  Am.  &  Eng.  R  R.  Gas. 


The  index  contains  references  both  to  the  cases  and  to  the  notes.  The  ref- 
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ABAVDONlOarT. 

Of  eminent  domain  proceedings.    See  "EMnxmn  Doicaik. 
Of  right  of  way:  allegations  held  to  deny  and  exclude  inference  of.    Ohance 
«.  E.  Texas  R  R  Go.  (Tex.).    169. 

ACTIOV. 

By  widow.    See  F1BB8. 

ACT  07  eOD. 

Negligence  of  defendant  amounting  to  want  of  ordinary  caxe,  co-operating 
with  Act  of  God  to  produce  injury,  defendant  liable.    805  n, 

ADJOUBVKIVT. 
Of  court    See  Tbbms  of  Goubt. 

ADTEBSE  P0S8ES8I0V. 

GoDtinuous  possession  under  claim  of  right  necessary.    Peck  e.  Lonisville, 
New  Albany,  etc.,  R  R.  Go.  (Ind.).    106. 

AOSBTOT. 

Authority  must  be  expressly  or  impliedly  conferred  by  charter  or  by  board  of 

directors:  or  acts  ratified  to  bind  company.    Louisville,  etc.,  R  R  Go.  «. 

McYey  (Ind.).    882. 
Authority  of  agents  is  derived  from  board  of  directors.    Louisville,  etc.,  R  R 

Go.  «.  McYey  (Ind.).    882. 
Conditional  stock  subscription  taken  by  aj^nt  and  delivered  as  unconditional 

and  condition  not  penormed :  subscriber  not  liable.    Saginaw,  etc.,  R  R. 

Go.  V,  Ghappell  (Mich.).    16. 
•Conductor  may  employ  surgeon  to  attend  injured  brakeman  for  company,  if 

he  IS  highest  agent  in  authority.    Terre  naute,  etc.,  R.  R  Go.  «.  McMurray 

(Ind.).    871. 
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Contracts  of  agents  made  within  eoope  of  duty  bind  company:  scope  of  duty 

must  be  shown.    LouisYille,  etc.,  B.  R.  Co.  v.  McYey  (Ind.).    888. 
Directors  of  corporation  as  agents.    See  Dibxctobs. 
False  arrest  by  detective  employed  to  arrest  and  prosecute  persons  unlawfully 

obstructing  track  makes  company  liable.    EyanariUe,  etc.,  R  R  Co.  «. 

McKee(Ind.).   .866. 
General  manager  presumed  to  have  authority  to  bind  company  by  oontrtcts 

for  care  of  injured  brakeman.    Louisville,  etc,  R  R.  Co.  e.  McYey 

(Ind.).    882. 
General  manager  presumed  to  have  authority  to  ratify  such  contract.   Louis- 

yille,  etc.,  R  K  Co.  v,  McVey  (Ind.).    883. 
Ratification  of  unauthorized  contract  of  agent  Will  make  it  binding.   Loois- 

yille,  etc..  R.  R  Co.  v.  McVey  (Ind.).    883. 
*'  Roadmsster  ":  court  cannot  infer  that  he  has  authority  to  bind  company  by 

contract  for  medical  services  and  nursing.    Louisville,  etc.,  R  R  u>.  e. 

McVey  (Ind.).  883. 
Trespassers  on  locomotive:  servants  in  char^  have  authority  to  remove 

Uiem:  company  liable  for  excessive  force  m  removal    Carter  9.  Louis- 
ville, etc..  R.  R.  Co.  (Ind.).    860. 
Vendor  and  vendee:  railway  receiving  freight  from  vendor  condfoed  to 

vendee  is  agent  of  latter  and  liaUe  to  nim  only  for  its  safe  aeUverv. 

Vendor  has  no  right  over  it  except  stoppage  in  transit    It  cannot  be 

attached  for  his  debt.   Louisville  &  x^ashville  R  R  Co. «.  8palduig  (Ky.). 

4ia 

'  AueHTnre. 

Bee  HBOuaxNCB. 

ALLMATA  AVD  PEOBATA. 

See  Vabiaitob. 

AMEHDiaarT. 

Injunction  bill  on  motion  to  dissolve  regarded  as  amended,  as  to  all  ameoda- 
ble  defects,  for  purposes  of  motion.  East»  etc.,  R.  R  Co.  «.  East  Tenn., 
etc.,  R  R  Co.  (Ala.).    81. 

AXIXALS. 

See  Cattlb;  Fsi^gbs;  NBeuoxvcB. 

AFPBAL  AVD  APFXLLATB  PBOCEDirBS. 

See  EMunsirr  DoxAnr. 

Ap^ls  in  special  actions  and  proceedings.    See  appropriate  titles. 
Assignment  of  error,  that  *'  court  erred  in  refusing  to  give  special  instractions 

one  to  eight  inclusive"  will  not  be  noticed.    International,  etc..  R  R 

Co.  V.  Gilbert  (Tex.).    406. 
From  award  of  damages  for  land  taken,  lies.    683  n. 
Judgment  void,  appeal  lies.     Louisville,  etc..  R.  R  Co.  v.  Lockridge (Ind.). 

649. 
Not  dismissed  for  failure  of  record  to  show  proceedings  to  change  venue. 

Louisville,  etc.,  R.  R  Co.  v.  Lockridge  (Ind.).    649. 
Order  to  pay  money  for  land  taken  is  appealable.    St.  Louis,  etc..  R  R  Oo. 

f>.  Evens,  etc.,  Co.  (Mo.).   617. 
Testimony  in  bill  of  exceptions  to  become  part  of  record  must  be  stated  by 

bill  to  have  been  given,  and  not  merely  offered.    Peck  e.  Louisville,  etc^ 

R  R.  Co.  (Ind.).    198. 
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Statement  of  counsel  that  engineer  in  testifying  waa  subject  to  control  of  com- 
pany, etc.,  whether  adnussible  in  addiessing  jury.  East  Tenn.,  etc.,  Co. 
«.  Bayliss  (Ala.).    696. 


IjeTy  on  goods  in  hand  of  railway  company  by  tacking  a  copy  of  the  order  of 
attachment  upon  the  goods,  and  notifying  an  agent  of  the  road  thereof, 
is  insufficient.    Louisville,  etc.,  R  R.  Co.  v.  Spalding  (Ey.).    418. 

Railway*  receiying  freight  from  vendor,  iconsigned  to  vendee,  is  agent  of  vendee 
ana  liable  to  him  only  for  its  safe  delivery.  Vendor  has  no  right  over  it 
except  stoppage  in  transit.  It  cannot  be  attached  for  his  debt.  Louis- 
ville, etc.,  u.  B.  Co.  V.  Spalding  (Ky.).    418. 

JITTOBHST. 

£]ii|>loyment  of:  president's  power  to  employ  for  company  considered:  it 
is  his  duty  to  consult  directory  first,  but  expense  thereof,  if  incurred  in 
ffood  faith,  is  chargeable  to  company.  Davis  «.  Memphis  City  R.  R  Co. 
(U.  S.  C.  C,  W.  D.).    1. 

BAeoAes. 

Carrier's  du^  and  liability  in  tran^rtation  of,  same  as  in  case  of  merchan- 
dise.   Montgomery  &  Eufaula  U.  R  Co.  v.  Culver  (Ala.).    411. 

Description  of,  in  declaration  for  failure  to  deliver,  held  sufficient  on  demurrer. 
Montgomery  <&  Eufaula  R  R.  Co.  «.  Culver  (Ala.).    411. 

Injury  in  carrier's  hands:  carrier  has  burden  of  showing  that  the  damage  was 
caused  bv  some  agency  exempting  him  from  absolute  liability,  mont- 
gomery  &  Eufaula  R.  K.  Co.  v.  Culver  (Ala.).    411. 

Proof  as  to  where  loss  of  baggage  occurred:  citation  of  cases  on.    418  n. 

BAOOAGS-MAir. 

Qualifications  for  position  of:  a  question  for  jury  and  not  one  for  expert  tes- 
timony.   Moore  «.  C,  B.  &  Q.  R  R  Co.  ^owa).    890. 

BILL  07  SXCBPTIOHS. 

SeeAPFBAL  Ajn>  Affbllatb  Pboobdubb. 

BILL  OF  LADUre. 

€k>od  order  of  goods:  admission  of,  by  recital  in  bill  raises  presumption  that 

injury  to  goods  delivered  hj  carrier  in  bad  order  happened  to  goods 

'  while  In  his  control.   International,  etc.,  R  B.  Co.  v,  SmiUi  (Tex.).   428. 

Stipulation  in,  as  to  purpose  of  property,  in  consideration  of  reduced  rate  for 
transportation,  binding  on  shipper.  Shipper  compelled  to  pay  full  rate 
cannot  recover  if  stipulation  was  untrue.  Fry  «.  Louisyille,  etc.,  R  R 
Co.  (Ind.).    442. 

BOOBS. 

Consignee's  book  in  which  condition  of  goods  was  noted  when  received; 
preliminary  proof  of  correctness  by  clerk  making  entries  not  necessary  to 
admissibility  of.    International,  etc.,  B.  R  Co.  v,  Blanton  (Tex.).    428. 

Correctness  of,  may  be  proved  bv  witness  who  knows  generally  of  the 

correctness  of  the  entries,  and  who  may  refresh  his  memory  as  to  par- 
ticular entries  by  reference  to  the  bool^.  International,  etc.,  R  R  Co.  «. 
Blanton  (Tex.).    42a 
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BXAXEMAV. 

Negligence  in  throstiiig  body  out  of  door  of  car.    205  n, 

BUBDIV  07  PB007. 

Bee  Ck>iiNBCTiNG  Lnnsa. 

Ab  to  fencing  road.    See  Tex.  Cent.  R  R  Co.  «.  Childress  (T^z.).    666  n. 

Attempt  to  prevent  injury,  onus  on  company  to  show  fruitlessness  <rf.  Ala- 
bama, etc.,  R  R  Co.  V.  McAlpine  (Ala.).    602. 

Fence  not  secure,  plaintiff  must  show.  EyansviUe,  etc.,  R  R  Co. «.  MGsier 
(Ind.).    669. 

Proof  of  injury  imposes  burden  of  repelling  imputation  of  negligence  on  the 
company.    Alabama,  etc..  R  R  Co.  e.  McAlpine  (Ala.).    603. 

That  company  not  bound  to  fence,  company  must  show.  Evansville,  etc., 
R  R  Co.  e.  Hosier  (Ind.).    669. 

r- 

€ATTLB. 

See  Damages;. Fences;  Intebbst;  Reght  of  Wat. 

Injured  on  station  grounds,  no  fault  of  company's  agents  shown,  OQmpaoy 
not  liable.    Mc^rath  v,  Detroit,  etc.,  R  R  Co.  (Mich.).    674 

Injury  to,  must  be  caused  by  actual  collision  or  wilful  misconduct  of  train- 
men to  make  company  liable  for.  Burlmgton,  etc,  R  R  Co.v.  Shoe- 
maker (Neb.).    665. 

Killed  on  right  of  way:  facts  as  to  negligence  considered.  Johnson  e.  Balto., 
etc..  R  R  Co.  (W.  Va.).    678  n. 

Killing  at  crossing  owing  to  failure  to  g:lTe  signals,  jury  to  judge  whether 
neglieence  or  not.    Kendrick  «.  Chicago,  etc.,  R  R  Co.*  (Mo.).    695*. 

Killing:  Jurisdiction  of  Justice  of  the  peace  or  mayor.  Wabash,  etc,  &  B. 
Co.  «.  Lash*  (Ind.).    696  n. 

No  order  of  county  commissioners  allowing  stock  to  run  at  large,  nilw^ 
company  not  liable  for  killing  them.    Lyons  «.  Terre  Haute,  etc.,  B.  H 

Co.  (Ind.).    618  n.  .  . 

Place  of  entry  on  right  of  way,  not  necessary  to  prove  exactly;  suffident  if 

place  of  entry  can  be  inferred.     EvansYille,  etc.,  R.  R  Co.  e.  Hosier 

(Ind.).    669. 
Rule  of  negligence,  where  cattle  stray  on  track.    689  n. 
Trespassing:  injury  caused  by  failure  to  fence,  liability  of  company.   614  n. ; 

617  n. 
Where  proper  fence  built,  company  not  liable  for  injury  to  stock  that  gets  o& 

right  of  way  and  falls  through  bridge.     Burlmgton,  etc.,  R  R  Oo.  v. 

Shoemaker  (Neb.).    666. 

CATTLE  OITABD. 

Duty  of  company  to  make.    BobinBon  «.  Chicago,  etc,  R  R  Ca*(Iowa). 

614  n.  ^ 

Snow  and  ice  in :  company  not  bound  to  remove.   Minm>apolia,  etc.,  R  &  Co. 

t).  Blais  (Minn.).    671. 

CHABTEB. 

Amendatory  act  held  to  amend  charters  of  all  companieB  choodng  te  accept 
it.    Louisville,  etc.,  R  R  Co.  v,  Quinn  (Tenn.).    111. 

COXXEBOE. 

Interstate  commerce:  taxation  by  State  of  car  companies  whose  can  axe  OBed 
in,  held  valid.    Fargo  v.  Auditor-Geneial  (Mich.).    216. 
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COXXOV  CABBIEB8. 

Delay  in  traDsportation  of  freight  caused  by  unusual  press  of  freight.    427  n. 

Difference  between  price  that  would  have  been  receiyed  in  case  of  prompt 

delivery,  and  lower  price  actually  received,  recoverable.  Houston,  etc., 
R.  R  Co.  «.  Smith  (Tex.).    421. 

Duty  of,  to  receive  and  cariy  goods  defined  by  statute  in  Texas.  Houston, 
etc.,  R.  R.  Co.  «.  Smith  (Tex.).    421. 

Excuse  for  refusing  to  receive  freight:  unexpected  and  unprecedented 

press  of  business  M(d  sufficient.  Houston,  etc.,  R.  R  Co.  9.  Smith 
(Tex.).    421. 

Equal  duty  owed  bv,  to  every  citizen,  and  they  cannot  exercise  their  charter 
lights  to  benefit  of  one  town  or  community  and  detriment  of  another. 
Huston,  etc.,  R.  R.  Co.  f>.  Smith  (Tex.).    421. 

Equality  and  impartialitjp^:  duty  to  exercise,  requires  company  to  take  freight 
in  order  in  which  it  is  offered.  If  this  rule  is  violated,  company  is  liable 
for  all  damages  resulting  therefrom.  Houston,  etc.,  R.  R.  Co.  «.  Smith 
(Tex.).    431. 

Oooci  order  of  goods:  admission  of,  by  recital  in  bill,  raises  presumption  that 
injury  to  goods  delivered  by  carrier  in  bad  order  happened  to  goods  while 
in  his  control.    International,  etc.,  R.  R.  Co.  t).  Smith  (Tex.).    428. 

Limitation  of  liability:  carrier  may  by  contract  limit  common-law  liability, 
but  may  not  exempt  himself  from  liability  for  negligence.  East  Tenn., 
etc.,  R  R.  Co.*.  Johnston  (Ala.).    487. 

Live-stock:  carrier  assumes  same  liability  in  transporting,  as  in  transporting 
any  other  merchandise  in  absence  of  special  contract.  East  Tenness^, 
etc.,  R.  R  Co.  «.  Johnston  (Ala.).    437. 

Shipper  of,  contracting  to  supervise  loading  of  cattle,  and  accepting  a 

car  not  provided  with  bedding,  estopped  from  claiming  damages  from 
such  defect.    East  Tennessee,  etc.,  R  JR.  Co.  9.  Johnston  (Ala.).    487. 

Refusal  wrongful  by,  to  receive  freight:  owner  must  care  for  his  property  while 
delayed;  company  liable  for  the  expense  so  incurred — also  for  losses  re- 
sulting therefrom  by  decline  in  price,  and  deterioralion  in  goods.  Hous- 
ton, eta,  R  R  Ck>.  «.  Smith  (Tex.).    421. 

* 

<X)]tPEV&ATIOH. 

See  RATiAHTwa 

COnSXHATIOH. 

See  EionBiTT  Dokaik. 

COVBITIOH. 

On  donation  to  railway  company.    See  Donation. 
On  subscription  for  btock.    Bee  Subsgbiptionb. 


COHSECTIHG  UHES. 

Express  facilities  between:  specific  enforcement  of  contract  for.   274  n. 

Passengers  and  baggase:  contract  between:  terminal  roads  not  guarantors 
for  acts  of  intermediates:  intermediates  do  not  contract  for  absolute  de- 
livery: each  contracts  to  carry  safe  on  its  own  line  and  deliver  to  oon- 
-  nectmg  company.  Montgomery  &  Eufaula  R  R  Co.  «.  Culver  (Ala.). 
411. 

—  Companies  A,  B,  and  C;  delivery  to  owner  in  damaged  condition  by 
C;  delivery  by  A  to  B  in  good  condition;  burden  is  not  by  these  facts 
tlurown  on  B  to  show  delivery  to  C  in  good  order.  Montgomeiy,  etc.,  R 
R  Co.  1?.  Culver  (Ala.).    411. 
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Paasengen  and  baggage:  In  case  of  loss,  burden  is  prima  fade  on  originE} 
receiving  company  to  show  deliyery  to  connecting  company;  bat  this 
burden  is  not  so  jDlaced  on  delivery  by  connecting  company  in  bsd  order. 
Montffomery  A  £ufaula  R  R  Co.  v.  Culver  (Ala.).    411. 

Variance  oetween  allegations  and  proofs  concerning  loss  of  goods  by  con- 
necting line.    Montgomery  A  Eufaula  R.  R  Co.  v.  Culver  (AJa.).    411. 

GOVSOLIDATIOH. 

Failure  of  each  company  to  file  separate  resolution  of  acceptance  with  Secre- 
tary of  State  hdd  not  to  invalidate  consolidation.  Leavenwortii  County 
V.  0.,  R  I.  &  P.  R  R  Co.  (U.  8.  C.  C.  W.  D.  Mo.).    61. 

Separate  meetings  of  the  corporations  called  to  consider  same:  certified  copy 
of  agreement  filed  with  Secretary  of  State  sufficient  evidence  of.  Leav- 
enworth I?.  C,  R  L  &  P.  R  R  Co.  (TJ.  S.  C.  C,  W.  D.  Mo.).    61. 

Substantial  compliance  with  act  authorizing,  sufficient.  Leavenworth  «.  C, 
R  I.  «fc  P.  R  R  Co.  (U.  S.  C.  C,  W.  D.  Mo.).    61. 

GOHBTinrTIOHAL  lAW. 

See  EsTOFFEL. 

Construction  of  constitution  with  reference  to  condemnation  proceedings. 
St.  Louis,  etc.,  R  Co.  «.  Evens,  etc.,  Co.  (Mo.).    517. 

Due  process  of  law :  double  damage  fence  law  does  not  deprive  company  of 
property  without.    Mo.  Pacific  R  R  Co.  «.  Humes  (U.  S.  Sup.  Ct.).  557. 

"  Due  process  of  law"  heid  not  wanting  in  a  revenue  act  providing  for  giving 
property-owner  notice,  receiving  his  valuation,  and  giving  opportunity  U> 
contest  validity  of  tax  in  suit  for  its  collection.  Cincinnati,  etc.,  R  R 
Co.  et  ah  f>.  Commonwealth  of  Kentucky  (U.  S.  Sup.  Ct.).    225. 

Eminent  domain  questions.    See  Eminbnt  Domain. 

Equal  protection  of  laws,  double  damage  fence  law,  not  a  denial  of.  Ifo. 
Pac.  R  Co.  V.  Cumes  (U.  S.  Sup.  Ct.).    557. 

Equal  protection  of  laws  under  14th  amendment  not  denied  by  revenue  act 
providing  for  classification  of  property  for  assessment,  with  diflereDt 
regulations  and  remedies  for  different  classes,  but  impartial  in  provision 
for  its  application.  Cincinnati,  etc.,  R  R.  Co.  v.  Commonwealth  of 
Kentucky  (U.  S.  Sup.  Ct.).    225. 

Fourteenth  amendment:  see  **  due  process  of  law"  and  "  equal  protection  of 
laws"  hereunder. 

Literstate  commerce:  taxation  by  State  of  car  companies  whose  cars  are  used 
in,  ?ield  valid.     Fargo  v.  Auditor-Qeneral  (3Iich.).    216. 

Review  of  assessment:  statute  attempting  to  deprive  property-holder  of  right 
tov  by  making  assessment  come  after  time  when  boaxtl  oi  review  can  ad, 
is  unconstitutional  under  State  constitution  and  Fourteenth  Amendment 
to  Federal  Constitution.    People  f>.  Pittsburgh  R  R.  Co.  (Cal.).    806. 

—  Assessment  so  made  is  invalid  though  person  assessed  failed  to  furnish 
assessor  with  a  list  of  his  taxable  property  as  provided  by  statute.  People 
V.  Pittsburgh  R  R  Co.  (Cal.).    206. 

Statute  abrogating  fellow-servant  rule  as  to  railway  companies  does  not  deov 
railway  companies  the  equal  protection  of  the  laws  within  14th  amend- 
ment of  U.  S.  Constitution.  Missouri  Pacific  R.  R  Co.  v.  Mackey 
(Kan.).    806. 

Statute  revised  after  new  constitution  adopted,  revision  hM  a  new  enactment 
and  to  conform  to  new  constitution.  St.  Louis,  etc,  R  R  Co.  «.  Bveos, 
etc.,  Co.  (Mo.).    518. 

GOHBTBirCTIOH. 

Revision  of  statute  after  new  constitution  adopted,  AM  a  legialativecoii8tra& 
tion  of  constitution.  St.  Louis,  etc.,  R  R  Co.  «.  Evens,  etc.,  Co.  (Mo.). 
518. 
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COHBTBVCTIOH— Gmfinutfd. 

Under  statute,  railway  company  held  authorized  to  extend  its  road  from 
junction  to  station.  Proviaence,  etc.,  R.  R.  Co.  «.  Norwich,  etc..  B.  R. 
Co.  (Mass.).    498. 

C0VTBACT8. 

Construction  of,  where  fraudulent  intent  alleged,  determinable  from  consider- 
ation of  all  extrinsic  facts  as  well  as  from  words  of  instrument.  St.  Paul, 
etc.,  R  R.  Co.  V,  McDonald  (Minn.).    208. 

Contract  containing  penalty  for  breach  not  specifically  enforced.  State  of 
Kansas  9.  Southern  Kansas  R.  R.  Co.  (U.  S.  C.  C,  Kan.).    108. 

Estoppel  against  averment  that  contract  is  incomplete  by  party  who  has  signed 
it,  while  other  party  has  not,  may  result  from  acts  of  party  signing, 
which  treat  it  as  complete.  C.  &  A.  R.  R  Co.  o.  N.  Y.,  L.  E.  A  W. 
R  R  Co.  (U.  8.  C.  C,  N.  Y.,  8.  D.).    266. 

Grant  of  right  of  way  is  consideration  for  contract  to  assign  stock.  Bedford 
Co.  9.  NashvQle,  etc..  R  R.  Co.  (Tenn.).    76. 

So  of  permission  by  turnpike  compan3r  to  run  adjacent  to  turnpike.    Id. 

Letter  by  officers  of  two  companies  constituting  offer,  which  was  accepted; 
parol  evidence  admissible  to  show  that  liabihty  was  several  and  not  joint. 
Seymour  9.  Detroit,  etc.,  R  R.  Co.  (Mich.).    9. 

Sunday:  contract  executed  on,  prima  fade  void;  subsequent  ratification  bv 
party  to  be  chared,  or  change  of  position  by  other  party  on  faith  thereof, 
necessary.    SagmaW,  etc.,  R.  R.  Co.  v.  Chappell  (Mich.).    16. 

CONTBIBITTOBY  NEeueEHCE. 

Duty  to  negative,  in  complaint.    651  n. 

Evidence  or,  susceptible  of  different  constructions:  question  to  be  determined 

by  jury.    Scovill  o.  Hannibal,  etc.,  R  R  Co.  (Mo.).    684. 
Existence  of,  a  question  of  fact    Whitsett  t?.  C,  R  L  &  P.  R.  R  Co.  (Iowa). 

836. 
Freedom  from,  must  be  averred  by  plaintiff.    Louisville,  etc.,  R.  R  Co.  «. 

Lockridge  (Ind.).    649. 
Horses  allowed  by  owner  to  escape  from  him,  this  fact  no  defence  to  railway 

company  that  kills  them.    Burlington,  etc.,  R.  R.  Co.  v.  Webb  (Neb.). 

617. 
Man  attending  to  stove  in  car.  who,  if  guilty  of,  cannot  recover  for  injury 

from  defect  in  stove.    Atlanta,  etc.,  R  R.  Co.  v.  Ray  (Ga.).    281. 
Permitting  jack  to  roam  in  field  through  which  unfencea  railroad  runs,  is  not. 

Atchison,  etc.,  R.  R  Co.  f>.  Gabbert  (Kan.).    621. 
Turning  cattle  loose  near  track,  or  in  field  adjacent  to.    626  n. 
Where  contributory  negligence  exists,  defendant  to  be  liable  must  have  been 

negligent  after  it  knew,  or  might  have  known,  of  danger  of  deceased. 

Scovfile  «.  Hannibal,  etc.,  R.  R  Co.  (Mo.).    684. 

COWESSIOV. 

Railway  company  cannot  recover  charges  for  unloading  frei^t  which  it  con- 
verts to  its  own  use  at  time  of  such  unloading.    4&  tk 

C0BP0EATI0H8. 

See  D1BBCTOB8. 

OOUHBEL. 

Statement  to  Jury  as.  to  control  of  engineer's  testimony,  admissibility  of,  in 
argument.    jSast  Tenn.,  etc.,  R  R.  Co.  v.  Bayliss  (Ala.).    696. 
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COVXTS. 
Management  of  railways  by,  oonaidered.    617  a. 

OEUnr AL  IiAW. 

Ck>rporation  charged  with  criminal  olfenoe  bronght  into  court  by  aerrice  of 
copy  of  summons  on  one  of  its  oflSoers  or  agents.  State  e.  Western  North 
Carolina  R.  R  Co.  (N.  Car.).    Sa 

OXOM-XXAXnrATIOH. 

Limited  to  same  ground  as  examination  in  cbieCi  Whitaett  «.  C,  B.  L  & 
P.  R  R  Co.  Olowa).    880. 

cBossora. 

Evidence  of  negligence  at:  what  sufficient  to  sulxnit  to  jury.    Guggenhdm  e. 

Lake  Shore,  etc.,  R  R  Co.  (Mich.).    646. 
Not  negligence  to  go  between  engine  and  car  uncoupled  to  let  tesm  througlL 

(jteveke  V.  Grand  Rapids,  etc.,  R  R  Co.  (Mich.).    651. 
Friyate:  company  bound  to  fence.     Svansyille*  etc.,  R  R  Co.  «.  Hosier 

(Ind.).  569. 

CUBTOX. 

Bedding  of  cattleK^rs:  custom  as  to:  evidenoe  admissible  on.    Esst  Teim., 

etc.,  R  R  Co. «.  Johnston  (Ala.).    487. 
Jumping  from  car  to  engine:  custom  to  that  effect  admissible.    Whitsett  9. 

C.,  R  L  &  P.  R  R  Co.  (Iowa).    886. 

DAXA0E8. 

Amount  of,  for  failure  to  fence,  legislature  may  fix.  Mo.  Pac  R  R  O).  c 
Humes  (U.  S.  Sup.  Ct.).    557. 

Assessment  of,  by  jury,  must  not  be  capricious,  arbitrary,  or  oppressiTe. 
G^eveke  v.  Grand  Rapids,  etc.,  R  R.  Co.  (Mich.).    551. 

Consequential,  resulting  from  fright  to  animals,  not  recoverable  under  Ne- 
braska statute.    Burlington,  etc.,  R  R  Co.  v.  Shoemaker  (Neb.).    565. 

Delay  in  transportation  of  freight:  difference  between  price  that  woald  have 
been  received  in  lease  of  prompt  delivery  and  lower  price  actually  re* 
ceived,  recoverable.    Houston,  etc.,  R.  R  Co.  e.  Smith  (Tex.).   421. 

Double,  for  killing  stock  in  Missouri.  Henderson  e.  Waimah,  etc.,  R  R  Oo.* 
(Mo.).    595  n. 

Elements  of:  degree  to  which  capacity  to  earn  money  has  been  affected,  ex- 
penses of  illness,  pain,  suffenng,  fright,  and  shock,  may  be  considered. 
Geveke  v.  Grand  Rapids,  etc.,  R  R.  Co.  (Mich.).    551. 

Failure  to  fence:  double  damage  law:  additional  daxnages  beyond  isjoT'  *^ 
in  nature  of  penalty.  Mo.  rac.  R  R  Co.  v.  Humes  (U.  S.  Sup.  (X).  557. 

Eillinff  stock:  statute  fixes  amount  of.  Atchison,  eta,  R  R  Co.  e.  Gabbert 
(Kan.).    621. 

Permanent  injuries,  recovery  not  limited  to  damages  for  loss  of  businesB  one 
year.    (Geveke  e.  Grand  Rapids,  etc.,  R  R.  Co.  (Mich.).    551. 

Stock  killed:  measure  is  value  of  animal  at  time  of  loss  and  interest  to  time 
of  trial.     Alabama,  etc.,  R  R  Co.  v,  McAlpine  (Ala.).    603. 

$12,000  hstd  not  excessive  for  inliiry  making  amputation  of  limb  neoessaiy. 
Missouri  Pacific  R  R  Co.  «.  Mackey  (Ean.).    806. 

DSXAVl). 

Overcharge,  not  necessary  in  suing  for.  West.  Va.  Trans.  Co.  «.  Bwector 
(W.  Va.).    469. 
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Railway  company  not  entitled  to  charge  demurrage  for  freight  standing  in 
its  cars,  except  by  virtue  of  contract  or  statute.    480  n^ 


See  Station. 

I>S8PATCH  LIKE. 

O'litract  between  railway  companies  whereby  they  ^zreed  to  establish  a 
despatch  line,  construed,  and  breach  enjoined.  G.  &  A.  R.  R.  Co.  o. 
N.  Y.,  L.  E.  &  W.  R  R.'Co.  (U.  S.  0.  C,  N.  Y..  S.  D.).    265. 

BIXECT0S8. 

JOiscretion  of,  reviewed  in  courts  only  on  charge  of  fraud.  Davis  «.  Jlemphis 
City  R  R  Co.  (TJ.  S.  C.  C,  W.  D.  Tenn.).    1. 

Packing  of  board  for  purpose  of  misappropriating  funds  of  compan}r  is  breach 
of  trust,  and  s^mble  ground  for  injunction  and  receiver.  Davis  v,  Mem- 
phis City  R  R  Co.  (TJ.  S.  C.  C,  W.  D.).    1. 

Service  on,  of  notice  of  material-man's  lien  is  valid.    60  n. 

Status  of:  directors  are  legally  agents  and  representatives  of  corporation  in 
largest  sense:  practically  they  are  the  corporation,  so  far  as  its  relations 
to  the  public  are  concerned.  Louisville,  etc.,  R  R.  Co.  v,  McVey  (Ind.). 
883. 

Trustees  for  company,  directors  are:  fraudulent  vote  or  appropriation  of  funds 
of  company  in  payment  of  excessive  salary  is  breach  of  trust:  salary  not 
recoverable  at  law :  otherwise  of  mere  error  of  judgment  therein.  Davis 
t>.  Memphis  City  R  R  Co.  (U.  S.  C.  C,  W.  D.}.    1. 

Usurious  loan  by  director  to  his  company:  claim  for  usury  not  enforceable. 
8n. 

BIVEB8I0H  OF  FBEIOHT. 

Increase  of  charges  for.    483  fi. 

DIYIDEHBB. 

Earnings  are  property  of  the  corporation.  Dividends  have  no  existence  until 
declared.  Dividend  cannot  be  averaged  over  past  years  when  none  were 
declared.    Gordon's  Executors  v,  Richmond,  etc.,  R  R  Co.  (Va.).    83. 

Guaranteed  stock  Tield  entitled  to  priority  of  dividends  to  extent  of  guarantee 
and  to  equal  share  in  dividends  thereafter,  both  as  to  cash  dividends  and 
*'  scrip"  dividends, «.«.,  obli^tions  for  dividends.  (Gordon's  Executors  v. 
Richmond,  etc.,  R  R  Co.  (Va.).    83. 

Stock  dividends.    4S  n. 

'*  Undeclared  dividends'*  a  misnomer.  Undivided  profits  arepropertv  of  cor- 
poration.   (Gordon's  Executors  v,  Richmond,  etc.,  R  R  Co.  (Va.).    88. 

SOKATIOK. 

Conditional  donation  in  escrow,  on  location  of  road  and  station:  compliance 
by  use  of  another  company's  line  of  road  hM  sufficient,  and  donee  en- 
titled to  delivery.    Missouri  Pacific  R  R  Co.  «.  Tygard  (Mo.).    64. 

Contract  for,  conditioned  on  chanee  of  route  or  location  of  station,  not  against 
public  policy.    Missouri  Pacific  R  R  Co.  «.  Tygard  (Mo.).    54. 

DUX  PB00XS8  OF  LAW. 

See  CoNSTiTUTiOKAL  Law. 
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Market  value :  ioBtniction  as  to,  Tidd  misleadiiig.    CSbL  &  Evaoston  R  R  Co. 

V.  Jacobs  (111.).    97. 
Money  for  land  taken,  order  to  pay  is  appealable.    St  Louis,  etc.,  R  R  Go. 

V,  Evens,  etc.,  Co.  (Mo.).    517. 
Money  paid  as  damages  for  knd  taken,  to  be  set  aside  by  clerk  of  court  pend- 
ing railway's  exceptions  to  report  awarding  the  damages.    St.  Louis,  etc.,. 

R.  R  Co.  V.  Evens,  etc.,  Co.  (Mo.).    517. 
New  burden  by  company  taking,  selling  part  of  land  taken  to  another  compaoy 

who  build  another  road  thereon:  adjacent  owner  may  recover  fresh  dam- 
.   ages.    Piatt  f>.  Penn.  Co.  (Ohio).     129. 
New  burden:  horse  railway  laid  in  street  is  not,  upon  the  owner  of  adiscent 

land  and  fee  of  street.    Texas,  etc.,  R.  R.  Co.  v.  Rosedale  Street  K  R 

Co.  (Tex.).    160. 
What  is:  use  of  street  for  elevated  railway,  occasioning  inconvenience  to* 

owner  of  fee  but  not  materially  injuring  street  as  a  thoroughfare,  is  oot. 

Fifth  Nat  Bank  v.  N.  Y.  Elevated  R  R  Co.  (U.  8.  C.  C,  S.  D.  N.  Y.). 

146. 
One  corporation  cannot  condemn  for  another.    Louisville,  etc,  R  R  Co.  o. 

Quinn  (Tenn.).     HI. 
Payment  into  court  of  money  for  land  taken  by  railway,  is  *'justconpeiis&- 

tion,''  although  railway  company  files  exceptions  to  report  of  commis- 
sioners who  have  assessed  damages  for  the  land  taken,  and  although  the 

money  is  held  by  the  court  pending  an  appeal  by  the  railway  company. 

St.  Louis,  etc.,  K.  R  Co.  t^.  £ven6,  etc.,  Co.  (Mo.).    518. 
Payment  into  court  of  money  for  land  taken,  exceptions,  etc.,  all  proceediogs 

to  be  considered  together  in  determining  constitutionality.     St  Louis, 

etc.,  R.  R  Co.  V.  Evens,  etc.,  Co.  (Mo.).    518. 
Possession  of  land  condemned,  taking  by  railway  company  does  not  affect 

right  to  except  and  appeal.    582  n. 
Possession  of  land,  may  be  taken  by  railway  company  after  paying  to  ckdc 

of  court  the  damages  assessed.    St  Louis,  etc.,  R  Co.  f>.  Evens,  etc,  Oo. 

(Mo.).    517. 
Profits  as  an  element  of  damages.    99  n. 
Prohibition  or  restriction  on  use  of  land,  e.g,,  against  buUdinc^,  abrogated  by 

taking  of  land  for  public  use,  revives  upon  sale  of  land  for  private  uses 

by  company  taking,  and  will  be  enforced  by  injunction.    Bird  v.  Eggleton 

(Bug.  Ch.  D.).     174 
"Property"  not  to  be  taken  without  compensation  includes  every  right  and 

incident  which  accompanies  ownership,  as  well  as  the  tangible  tiling 

owned.    Gulf,  etc.,  R.  R  Co.  t.  Puller  (Tex.).     154. 
Public  need  of  the  improvement:  qumre,  can  court  inquire  into.    St  Paul, 

etc.,  R.  R.  Co.  «.  State  (Minn.).    94. 
Second  condemnation  by  municipality  for  same  purpose  as  former  uncom- 

gleted  condemnation,  former  proceedings  no  bar.  Trustees  of  Cinn. 
outhern  R.  R  Co.  o.  Haas  (Ohio).     164. 

State  university:  lands  of,  may  be  condemned,  when  not  used  as  part  of  the 
university  grounds,  or  reserved  for  public  use  of  the  university.  St  Paul, 
etc.,  R  K.  Co.  «.  State  (>Iinn.).    94. 

Street:  new  burden  in,  must  interfere  with  its  use  as  a  street  to  afford  ground 
for  recovery  by  owner  of  fee.  Fifth  Nat.  Bank  ©.  N.  Y.  Elevated  R  R 
Co.  (U.  S.  C.  C.,  S.  D.  N.  Y.).    146. 

Streets:  railway  in,  by  legislative  permission:  ad  jacent  owners  suffering  special 
damage  may  recover  therefor.  Gulf,  etc.,  R  R.  Co.  «.  Fuller  (Tex.).  154. 

Railway  in :  claim  of  special  damage  from :  special  benefits  may  be  set()ft< 

Gulf,  etc.,  R.  R.  Co.  «.  Puller  (Tex.).     154 

Street  railway  is  a  usual  mode  of  conveyance  along  street:  no  new  burden  im- 
posed.   Texas,  etc.,  R.  R.  Co.  v.  Rosedale  Street  R.  R  Co.  (Tex ).    160. 

Street  railway:  prevention  of  use  of  appurtenant  improvements  to  property 
by,  e.g.,  coal  chute,  round-house,  etc.,  not  ground  for  recovery.  Tcxas^ 
etc.,  R  R.  Co.  V,  Rosedale  Street  R.  R.  Co.  (Tex.).    160. 
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nOHSHT  BOMAIH— C%mtmiM(f. 

Taking  of  more  land  than  was  needed:  company  cannot  impose  new  burden 

by  conveying  in  perpetuity  sucli  surplus,  with  right  to  occupy  and  injure 

owner  of  fee.    Piatt  v.  Penn.  Co.  (Ohio).    130, 
Taking  of  more  than  is  needed:  original  condemnation  proceedings  do  not 

conclude  question  of  how  much  was  needed,  where  taker  has  sold  part  as 

not  needful.    Piatt «.  Penn.  Co.  (Ohio).    129. 
Under  statute,  right  of  one  railway  company  to  the  use  of  another  compaxiy's 

location  affirmed.  ProTidence,  etc.,  R.R.  Co.  «.  Norwich,  etc.,  B.  K.  Co. 

(Mass.).    498. 


Duty  as  to  running  trahis  with  caie.    Alabama,  etc.,  R  R  Co.  «.  McAlpine 

(Ala.).    602.  •  ^       ^ 

Injury  to,  caused  by  obstruction  near  track.    645  n. 


Obstructions  on  track,  duty  to  look  for.  East  Tenn.,  etc,  R  R  Co.  «.  Baylisa 
(Ala.).    596. 

MQJJITI. 

See  Rbfobhation;  Specific  Pbbfobmancb. 

04th  rule  of  U.  S.  Supreme  Court  on  bill  by  stockholders  on  behalf  of  corpora* 

tion — given  and  commented  on.    58  n. 
Powers  of  courts  of.    See  Specific  Pbbfobmascb. 

E8CB0W.  ^      ^ 

See  Donation. 

ESTOPPEL. 

See  Federal  and  State  Coubts. 

Compliance  with  statutory  requirements  does  not  estop  company  from  ques- 
tioning constitutionality  of  statute.  St.  Louis,  etc.,  B.  K.  Co.  9.  Evens, 
etc..  Co.  (Mo.).    518. 

Contract  void  for  execution  on  Sunday:  estoppel  mav  arise  from  permittmg 
other  party  to  change  his  position  on  faith  thereof.  Saginaw,  etc.,  R.  R 
Co.  V,  Chappell  (Mich.).    16. 

Inchoateness  of  contract  signed  on  one  side  only  cannot  be  alleged  by  party 
sieninir  after  his  acts  amountiDg  to  estoppel.  C.  &  A.  R.  R.  Co.  v.  N.  Y., 
LTE.  &  W.  R.  R  Co.  (U.  S.  C.  C.  N.  Y..  S.  D.).    265. 

Becotrnition  of  contract  by  one  entitled  to  repudiate  it  may  constitute  an  es- 
toppel.   Iron  R.  R.  Co.  v.  Fink  (Ohio).    20. 

So  of  recognition  by  company  of  stock  subscription  partly  paid.    Iron 

R  R  Co.  t).  Pink  (Ohio).    20. 


XVIDXHGB.  ^      ^ 

See  (JoNTSAOTa 

Fact  admitted  by  answer,  not  error  to  admit  evidence  of.  Atohison,  eto.,  R 
R  Co.  t>.  Ctebbert  (Kan.).    622.  ^         ^    ,    ,^,       „     . 

Hre*  that  it  occurred  after  passage  of  locomotive,  admissible.  Butchers* 
Vaca.  eto.,  R  R  Co.  (Cal.).    644.  ^     ^      ,.       ^      u « 

Friirhtenine  horses,  driver  may  testify  as  to  cause  of.  Geveke  «.  Grand  Rap- 
ids, etc.,  R  R  Co.  (Mich.).    551. 
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EVIBXHOE—  Continued, 


Opinion  evidence.    See  Expert  TsmiicoNT. 

Unusual  force  in  coupling  cars  is  questioD  of  fact»  and  not  of  opinion. 

Witness  may  state  as  a  fact  if  he  knows  whether  or  not  unusual  force 

was  used.    Missouri  Pacific  R.  R  Ck>.  v.  Bfarten  (Tex.).    409. 
Opinion  of  sufficiency  of  fence  not  admissible,  where  witness  bad  only  seen 

fence.    Balto.,  etc.,  R  R  Co.  «.  Schultz  (Ohio).    579.    See  also  SA  n. 
Parol  to  explain  document:  letter  by  officers  of  two  companieB  constituting 

offer  which  was  accepted:  parol  evidence  admissible  to  show  that  liabilily 

was  several,  and  not  Joint.  Se^ourv.  Detroit,  etc.,  R  R  Co.  (Mich.).  9. 
Taxation:  evidence  in  tax  proceedmgs.    See  Revknujc. 
Value  of  lack:  witness  may  testify  opinion  as  to  value  of  such  a  jack  as  that 

killed.    Atchison,  etc,  R.  R  Co.  «.  €labbert  (Ean.).    621. 
Variance  allegation  that  fire  escaped  from  locomotive  to  land  of  plaintiff,  proof 

of  origin  of  fire  on  land  adjoining  plaintiff's  is  not  a  fatal.    Butcher  t. 

Vaca,  etc..  R  R  Co.  (Cal.).    644. 
Weight  of  testimony  of  witnesses:  jury  may  consider  fact  that  they  oocopy 

the  relation  of  master  and  servant  in  considering.    111.  Central  R  R  Co. 

V,  Haskins  (SL).    84a 


SX0EPTI0K8. 

I 

532  n. 


To  report  of  commissioners  to  assess  damages  for  land  taken,  may  be  taken; 
effect. 


SXCES8IVX  FOBCE. 

Agent's  use  of,  in  remoying  trespassers:  company  liable  for.  Garter  «.  IjoalB- 
ville,  etc.,  R  R  Co.  (Ind.).    860. 

SXECITTIOK. 

Void  execution,  sale  of  stock  under:  rights  of  par^  in  whose  name  it  Btands 
on  company's  books.    26  n. 

SXPEBT  TESTIXOinr. 

Baggage-man's  qualifications  not  a  question  for.    Moore  «.  C,  B.  &  Q.  R  R 

Co.  (Iowa).    896. 
Dangerous  movement:  brakeman  jumping  from  car  to  tender:  custom,  safety, 

and  convenience  in  that  respect  may  be  shown  by  witness  acquainted 

therewith.    Whitsett  v.  C,  R  I.  &  P.  R  R  Co.  (Iowa).    886. 
But  witness  cannot  testify  that  he  would  jump  down  on  same  place  that 

plaintiff  did.    Whitsett  ©.  C,  R  I.  &  P.  R  R  Co.  (Iowa),    m 
Duties  of  a  fireman  on  a  switch-engine  not  a  matter  for:  but  may  be  testified 

to  by  any  witness  having  personal  knowledge  thereof.    Missouri  Pacific 

R  R  Co.  V.  Mackey  (Ran.).    806. 
-^  Such  statement  of  such  duties  should  be  general  as  to  what  the  duty  is: 

should  not  include  an  opinion  whether  a  certain  fireman  performed  a 

specific  duty  in  the  proper  manner.    Id. 

SZPBE88  FACILITIES. 
Connecting  lines,  contract  between,  for;  specific  e&foroanent  of.    S74  «» 

TAL8E  ABBE8T. 

Detective  employed  to  detect,  arrest,  and  prosecute  persons  unlawfuDy  ob- 
structing track:  mistake  by  arresting  innocent  person  makes  0(Hnpany 
liable.    Evansville  &  T.  H.  R  R  Co.  «.  McEee  (ind.).    866. 
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RBXBAL  Aim  8TATB  COITBTB. ' 

See  Rtjleb  of  Coubt. 

Estoppel  against  a  county  which  has  failed  for  many  years  to  show  acts  of 
ownership  of  land  in  dispute,  though  the  original  title  was  derived  from  Act 
of  Congress,  is  not  a  Federal  question.  Adams  Go.  «.  Burlington,  etc., 
R.  R.  Co.  (U.  8.).    188. 

Jurisdiction  of  United  States  Supreme  Court  in  error  from  State  courts:  Fede- 
ral question  must  have  been  raised  and  decided,  or  its  decision  be  neces- 
sary to  the  Judgment  rendered.  Adams  County  o.  Burlington,  etc.,  R.  R. 
Co.  (U.  S.).    188. 

Remand  to  State  court  denied  where  bill  disclosed  a  separate  controversy  be- 
tween plaintiff  and  removing  defendant.  Chicago,  etc.,  R.  R.  Co.  v. 
N.  Y..  L.  E.  &  W.  R  R  Co.  (U.  8.  C.  C,  N.  Y..  S.  D.)    265. 

Separable  controversyground  for  denying  a  remand.  Chicago,  etc.,  R  R  Co. 
V.  N.  Y.,  L.  E.  &  W.  R  R  Co.  (U.  S.  C.  C,  N.  Y.,  S.  D.).  265. 

FEHCE8. 

See  BtJBDBN  OF  Pboof;  Cattlb  Guabdb;  Damages;  Eyidbnob; 
Constitutional  Law;  Nboligbncb;  PLBADme. 

Agreement  by  landowner  and  company  as  to,  owner  cannot  maintain  action 

against  railroad  for  injury  from  absence  or  bad  condition  of  fence.    St. 

Louis,  etc.,  R  R  Co.  t.  Busby  (Mo.).    580. 
Agreement  by  landowner  and  company  to  dispense  with,  or  to  build  and 

maintain  fence,  is  proper.   St.  Louis,  etc.,  R  R  Co.  o.  Busb^  (Mo.).  589. 
Animals  unlawfully  on  highway,  no  duty  to  fence  against.    Daniels  v.  Grand 

Trunk  R  R  Co.  (Ont.).     609. 
Constitutionality  of  fence  laws.    564  n. 
Construction  of  statute  requiring,  is  to  be  reasonable.    Balto.,  etc.,  R  R  Co. 

V.  Schultz  (Ohio).    579. 
Contributory  negligence  a  defence  in  action  for  injury  by  failure  to  fenca 

621  n. 
Defects  in,  occurring  without  fault  of   company,  no  recovery  for  injuries 

caused  by.    Balto.,  etc.,  R  R.  Co.  v.  Schultz  TOhio).    579. 
Double  damage  fence  law  of  Missouri  is  constitutional.    Mo.  Pac.  R.  R.  Co. 

u.  Humes  (U.  S.  Sup.  Ct.).    557. 
Duty  of  company  is  statutory.     St.  Louis,  etc.,  R  R  Co.  «.  Busby  (Mo.). 

589. 
Duty  of  company  to  fence  private  crossing.    Evansville,  etc.,  R  R  Co.  v. 

llosier  (Ind.).    569.     See  also  571  ». 
Duty  of  railway  company,  where  cattle  are  allowed  to  roam.    616  n. 
Failure  to:  animals  injured;  under  statute  company  not  liable  in  absence  of 

collision.    569  n. 
Failure  to  build :  company  liable  if  stock  killed  in  consequence,  although  the 

stock  was  unlawfully  roaming  at  night.    Chicago,  etc.,  R  R.  Co.  v, 

Sims*  (Iowa).    618  n. 
Failure  to  fence  at  point  of  injury  no  ground  for  liability,  if  no  failure  to 

fence  at  point  where  cattle  entered.    594  n. 
Landowner,  obli^tion  to  build  and  maintain,  not  inferred  from  joinder  of 

his  fence  with  company's.    St.  Louis,  etc.,  R  R  Co.  «.  Busby  (Mo.). 

589. 
Penalty  for  failure  to  fence,  constitutionalitv.    564  n.   * 
Station  grounds,  not  duty  of  company  to  fence  those  actually  in  use.    Mc- 

Grath  v,  Detroit,  M.  &  M.  R  R  Co.  (Mich.).    574 
Statute  exempting  company  from  liabili^  except  for  negligence  where  road 

is  fenced,  is  constitutional.    Texas  Oent  R  R  Co.  v,  Childress*  (Tex.). 

565  f». 
Statute  requiring  railway  company  to  build,  on  penalty  of  double  damac^es 

for  injuries  caused  by  its  failure  to  fence,  is  constitutional.    Mo.  Pacific 

R.  R  Co.  «.  Humes  (u.  S.  Sup.  Ct.)    657. 
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See  EviDBiiCB;  Nbglxqehob. 

Building  on  fire,  wind  hM  an  intenrening  canae.    PeniifljlTBnia  Ga  «.  Whiu 

lockdnd.).    629. 
Company  liable  for,  whether  fire  kindled  directly  on  plaintiff's  premises  cv 

on  adjoining  land.    Butcher  v.  Yaca,  etc.,  R  K.  Co.  (Cal.).    644. 
Inconsistent  general  and  special  Yerdicts  as  to  in juzy  by  fire,  company  held 

not  liable.    Manhattan,  etc.,  R.  R  Co.  9.  Eeelei*  (K!an.).    649. 
Passage  of  locomotive  followed    by  fire,   engine  probable  cause  of  fire. 

Butcher  v.  Vaca,  etc..  R  R  Co.  (Cal.).     644. 
Probability  that  fire  would  extend  from  depot  to  hotel,  whatsufllcient  to  made 

company  liable.    Chicago,  etc.,  R  R  Co.  v.  Pennell*  (111.).    64B  n. 
Widow's  right  to  sue  for  pr^ertf  burned  on  her  land  afilrmed.    Intena- 

tional,  etc.,  R  R  Co.  e.  rummerman*  (Tex.).    648  n^ 


70BECL08VBB. 

'  Consolidation  of  foreclosed  company  with  company  puichafiiiig  at  foredcsure 
sale.  See  Consolidatiok.  L^venworth  County  e.  C,  R  L  &  P.  R  H. 
Co.  (U.  8.  C.  C.  W.  D.  Mo.).    61. 


rOBBIGV  COBPOKATIOV. 

Eminent  domain:  exercise  of  power  of,  aathoriiedin  UflBOOii    Gny«.  81^ 
Louis,  etc.,  R  R  Co.  (Mo.).    106. 


JOBFXITUBE. 

Contract  containing  provision  for,  not  spedflcally  enf oioed.    State  of  Kaiuis 
e.  Southern  Pacific  R  R  Co.  (U.  S.  C.  C,  £an.).    19a 


FEAXTD. 

Construction  of  contract  where  fraud  is  alleged  is  determinable  from  consider- 
ation of  aJl  extrinsic  facts,  as  well  as  form  and  words  of  iostnxmeQt  St. 
Paul,  etc.,  R  R  Co.  e.  McDonald  (Minn.).    dOa 


OASHISEXEVT. 

Stoppage  in  tran^t,  ri^t  of,  not  eztingQiahed  or  Impaired  by  gamJsbne&t  of 
carrier.    482  n. 


OEVSEAL  MAVAGEE. 

Authority  of,  to  make  contracts  for  care  of  injured  brakeman,  Infttiei 
Louisville,  etc.,  R  R  Co.  o.  McVey  (Lid.).    883. 


OOVBEHIESHT  LAHD. 

See  liAin)  Gbart;  School  Laime;  Swamp  LAani 


OTTAEAETSED  8T0CS. 

See  Stock. 
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Grant  of  right  of  wa^  acrosst  husband  may  make,  without  Joinder  of  wife, 
where  railway  will  not  materially  interfere  with  wife's  right  to  use  and 
occupancy  of  land  for  homestead.  Randall  «.  Texas,  etc.,  R.  R  Co. 
(Tex.).    102. 

Husband's  grant  of  right  of  way  through.    106  n. 

Husband  may  manage  and  control  lundall «.  Texas,  etc.,  B.  R  Co.  (Tex.). 
103. 

H0B8E  SAILWAT. 

See  EicoiKirr  DoHAXH. 

SUSBAHD  AHD  WCT. 

Bee  Widow. 

ZVXITHCTIOirB. 

Against  railway  commissioners  joes  not  suspend  their  salaries.  Savage  «. 
Pickard  (Tenn.).    490. 

Breach  of  contract  not  specifically  enforceable  will  be  restrained  by  injunction. 
Chicago,  etc.,  R  R.  Co.  «.  N.  Y.,  L.  E.  &  W.  R  R  Co.  (U.  S.  C.  C,  N. 
Y..  8.  D.).    365. 

Contract  between  railway  companies,  whereby  they  agreed  to  establish  a  de- 
spatch line,  construed,  and  breach  enjoined.  C.  &  A.  R  R  Co.  9.  N.  Y., 
L.  E.  &  W.  RR  Co.  (U.  8.  C.  C,  N.  Y..  8.  D.).    365. 

Ejectment  of  railway  companies:  equitable  restraint  of.    129  n. 

Eminent  domain:  injury  under  color  of  ezerclBe  of:  note  on  injunction  in 
case  of.    88  n, 

Injury  under  color  of  exercise  of,  restrained  on  grounds  of  right  and  of 

keeping  corporations  subject  to  law:  injury  need  not  be  irreparable. 
East,  etc.,  R  R.  Co.  9.  East  Tenn.,  etc.,  R  R  Co.  (AJa.).    81. 

Injunctions  to  prevent  the  breach  of  negative  covenants  and  mandatory  in- 
junctions  to  compel  the  observance  of  affirmative  covenants  are  granted 
where  the  threatened  breach  of  an  existing  contract  is  clearly  shown,  but 
only  where  damages  at  law  would  be  an  inadequate  remedy.  Chicago, 
etc.,  R  R  Co.  e.  N.  Y.,  L.  E.  &  W.  R  R  Co.  (U.  8.  C.  C,  W.  Y.,  8.  D.). 
265. 

Jurisdiction:  city  court  held  to  have  jurisdiction  to  issue  writ  returnable  to 
any  court  of  the  State  having  jurisdiction  to  hear.  East,  etc.,  R.  R.  Co. 
«.  East  Tenn.,  etc.,  R.  R  Co.  (Ala.).    81. 

— ^  Injunction  granted  by  officer  having  none:  motion  to  discharge  (and  not 
to  aissolve)  is  remedy:  jurisdiction  not  open  to  consideration  on  motion 
to  dissolve.    East,  etc.,  U.  R.  Co.  f>.  East  Tenn.,  etc.,  R  R  Co.  (Ala.).  81. 

Motion  to  dissolve  cannot  operate  as  demurrer:  all  amendable  defects  re^rded 
as  cured  for  purposes  of  the  motion.  East,  etc.,  R  R  Co.  v.  East  Tenn., 
etc.,  R  R  Co.  (Ala.).    81. 

Packing  of  board  of  directors  for  purpose  of  misappropriating  funds  of  com- 
pany is  breach  of  trust,  and  semole  ground  for  iDjunction  and  receiver. 
Davis  V,  Memphis  City  R  R  Co.  (U.  8.  C.  C,  W.  D.).    1. 

Prohibition  or  restriction  on  use  of  land,  e,g.,  against  building,  abrogated  by 
taking  of  land  for  public  use,  revives  upon  sale  of  land  for  private  uses 
by  company  taking,  and  will  be  enforced  by  injunction.  Bird  v.  Eggle- 
ton  (Eng.  Ch.  D.).    174. 

Right  of  way:  bill  to  protect,  field  good  on  demurrer.  Chancer.  E.  Tex. 
R.  R  Co.  (Tex.).    169. 

Series  of  acts  or  continuous  acts  in  violation  of  contract  restrained  by  injunc- 
tion.   271  n. 

Trust  upon  earnings  to  create  a  sinking  fund  does  not  in  itself  prevent  leasing 
of  road  by  which  its  earnings  are  not  separately  ascertainable.  Other  facts 
and  provisions  ?ield  to  show  ground  for  injunction.  Phillips  v.  Eastern 
R  R  Co.  (Mass.).    247. 
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nrsTBircTioKs  to  jvbt. 


Additional  instructions  must  be  requested  if  vthofle  given  seem  to  counsel  not 
full  enough :  statute  providing  that  charge  of  court  is  deemed  excepted  to 
does  not  relieve  counsel  of  thiB  duty.  MisBOuri  Pacific  R  R.  Co.  v.  Mar- 
ten (Tex.).    409. 

Addition  to  instruction  not  inlurious  to  party  offering  it,  not  error  as  against 
him.    Moore  v.  C,  B.  &  Q.  R.  H.  Ck).  (towa).    d96. 

Correct  use  of,  by  court  not  necessary;  may  be  refused  if  erroneous.  Balti- 
more, etc.,  K.  R  Co.  o.  Schultz  (Ohio).    679. 

Evidende:  instructions  must  be  based  on.  Whitsett  v.  C,  R  L  &  P.  R  R  Co. 
(Iowa).     886, 281  n. 

Negligence:  instructions  concerning,  as  applied  to  particular  facta,  hM  proper. 
lU.  Central  R  R.  Co.  f>.  Haskins  (111.).    848. 

Offering  of:  trial-court  may  by  recorded  rule  of  court  require  instructions  to  be 
handed  up  at  the  beginning  of  argument  or  of  particular  speech.  Rule 
must  be  applied  strictly,  with  no  more  discretion:  than  is  admitted  by  the 
terms  of  the  rule.    HI.  Central  R  R  Co.  «.  Haskins  (111.).    84& 

Railway  accident  insurance.    884  fk 

IVTEBE8T. 

On  value  of  animal  between  time  of  killing  and  trial,  not  recoverable  in  Kan- 
sas.   Atchison,  etc.,  R  R  Co.  v.  Gabbert  (Kan.).    621. 

Usurious  loan  by  director  to  his  company:  claim  for  usury  not  enforceable. 
8n. 

Verdict  including  interest  on  value  of  animal  killed  from  time  of  loss  to  date 
of  trial  proper.    Alabama,  etc.,  R  R  Co.  «.  McAlpine  (Ala.).    602. 

IKTEBIOB,  BECBETABT  OF. 

Bee  Swamp  Lahim. 

JOIVT  AHB  BEVEEAL  LIABILITT. 

Contract  by  letter:  offer  signed  by  officers  of  two  companies :  parol  evidence 
admissible  to  show  that  liability  was  several,  and  not  joint.  Seymour  v. 
Detroit,  etc.,  R  R  Co.  (Mich.).    9. 

JUDICIAL  SALE. 

Sale  of  stock  under  void  execution:  ri^^ts  of  par^  in  whose  name  it  stands 
on  company's  books.    26  n. 

JUBI8DICTI0H. 

See  Federal  ard  Staxb  Oousts;  iNJUHcnoHS. 
Killing  stock,  action  for.    695  n, 

JUBY  AHB  XUEY  TEIAL. 

Contributory  negligence,  Jury  to  decide  as  to  existence  of,  when  evidence  la 
susceptible  of  different  constructions.    Scoville  e.  Hannibal,  etc,  R  R 

Co.  (Mo.).    684. 

Jury  service  not  to  exceed  four  weeks  in  a  year,  means  in  calendar  year. 
Term  of  court  partly  in  each  of  two  years.  -  Pour  weeks'  service  in  De- 
cember no  disqualification  for  service  in  January.  Atlanta,  etc.,  R  R. 
Co.  V.  Ray  (Ga.).    281. 

Verdict.    See  Vbkdict. 


INDEX.  673 

rUSTIGB  07  THB  FXAGB. 

filing  stock,  Jurifidiction  of  actton  far.  Wabash,  eto.,  B.  R  Ck).  «.  Lash* 
(Ind.).    ^  n. 

LACHES. 

Recognition  of  liability  after  lapse  of  years  remoyes  bar  of  laehei  in  equity. 
Bedford  Co.  «.  Nashville,  etc.,  R  R  Co.  (Tenn.).    75. 

LAHB  ORAVT. 

Contract  by  company  with  its  stockholders  as  to  its  land  grant  held  not  to 
convey  it  abK)lutely,  but  to  create  a  mortgage  security  thereon.  St.  Paul, 
etc.,  R  R  Co.  V.  McDonald  (Minn.).    208. 

Exemption  of,  from  taxation,  not  continuable  after  conveying  land  grant  to 
private  uses,  by  placing  conveyance  in  form  of  contract  with  a  declared 
equity  of  redemption.   St.  Paul,  etc.,  R  R  Co.  «.  McDonald  (Minn.).  208. 

— r-  Construction  of  such  contract  where  fraud  is  alleged  is  determinable 
from  consideration  of  all  extrinsic  facts  as  well  as  form  and  words  of  in- 
strument.   St.  Paul,  etc,  R  R  Ca  «.  McDonald  (Minn.).    206. 

LEASE  OF  EAILWAT. 

Sale  of  property  by  lessor:  statute  on,  construed.  Phillips  v.  Eastern  R  R  Ca 

(Mass.).    247. 
Torts  of  lessee,  lessor  not  liable  for.  Missouri  P.  H.  R  Co.  t).  Watts  (Tex/)*   277. 
Transfer  of  duties  and  liabilities  to  lessee,  lease  works  a.    Missouri  Pac.  R 

R  Co.  V.  Watts  (Tex.).    277. 
Trust  upon  earnings  to  create  a  sinking  fund,  does  not  in  itself  prevent  leasing 

of  road  b^  which  its  earnings  are  not  separately  ascertainable.  Other  facts 

and  provisions  field  to  show  ground  for  injunction.    Phillips  «.  Eastern 

R  R  Co.  (Mass.).    247. 

. 

Lcura 

Material-man's  lien:  service  of  notice  of,  on  director  is  valid.    00  a. 

LIYE-STOOK. 

Carrier  assumes  same  liability  in  transporting  live-stock  as  any  other  merchan- 
dise, in  absence  of  special  contract  East  Tenn.,  etc.,  R  R  Co.  v,  John- 
ston (Ala.).    487. 

Shipper  contracting  to  supervise  loading  of  cattle,  and  accepting  a  car  not  pro- 
vided with  bedding,  estopped  from  claiming  damages  from  audi  deroct 
East  Tennessee  R  K.  Co.  ^,  Johnston  (Ala.).    487. 

MAOHinBBT  AHD  AFPLIAVCB8. 

Appliances  adjacent  to  track  lor  use  in  operating  road,  e,g,,  water-crane: 
company  not  negligent  in  maintaining,  because  they  are  **  dangerous  to 
persons  operating  tndns."  Gk)uld,  Admr.,  v.  C,  B.  &  Q.  R  R  Co.  (Iowa). 

ContributoiT  negligence  bars  recovery  for  defect  in.  Atlanta,  etc.,  R.  R  Co. 
f>.  Ray  (Ga.).    281. 

Hoistinff  coal:  injury  by  crane,  by  negligence  of  feUow-servant,  company  not 
liable.    805  n. 

Knowledge  or  reason  for  knowledge  of  defect,  ground  for  liability;  instruc- 
tion to  that  effect  ?Uld  proper.    Atlanta,  etc.,  R  R  Co. «.  Ray  (Ga.).  281. 

28  A.  &  E.  R  Ca8.-48 
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MaU-agent  or  hishein  are  eDtitled  to  recover  of  a  nflwayoompaOT  for  injaij 
caused  by  the  negligence  of  its  employees.  Houston,  etc»  &  R  Co.  & 
Hampton  (Tex.).  291. 
I  Patting  head  oat  of  car-door  on  approaching  station:  whether  a  part  of  his 
duty  or  not,  and  whether  his  inference  to  that  effect  was  properly  dnwn 
from  conduct  of  company's  employees,  is  question  for  juzy.  Hooflton,  etd 
R  R  Ck>.  «.  Hampton  (Tex.).  291. 
Status  of,  in  connection  with  rauway  company.  ^906  ik 

• 

XAVDAXVB. 

Completion  of  railway  not  enforceable  by,  at  prayer  of  State,  where  its  land 
grant  to  road  contained  forfeiture  for  ^lure  to  complete.  State  of  Kan- 
sas  V.  Southern  Kansas  R.  R  Co.  (U.  S.  C.  C.  Ean.>^    198. 

Lies  to  compel  erection  of  station.  State  v.  Republican  YaL  R  R  Go.  (NehX 
600,506. 

KABTXB  AHD  flEBYAVT. 

FhOouhtenarU  Bule. 

A  general  statement  of  rule.    820,  note,  819-880L 

Different  department  limitations.    828  tk 

Limitations  upon  the  rule.    821  n. 

Origin  and  history  of  the  rule.    820  n. 

Rationale  of  the  general  rule.    888  n. 

Chicago,  Milwaukee  &  St.  Paul  R  R  Co.  «.  Ross,  in  U.  S  Supreme 
Court,  commented  on.    882  n. 

Contributory  negligence  of  a  fellow-servant  co-operating  with  the  negli- 
gence of  employees  of  another  road  no  bar  to  recovery.  Qray  c.  Fhila.  & 
Reading  R  R  Co.  (U.  S.,  N.  Y.,  N.  D.).    851. 

List  of  Massachusetts  cases.    825  n. 

List  of  New  York  cases.    828  n, 

Massachusetts  and  New  York  cases;  summary  of.    881  n. 

Master's  duty  as  to  machinery  and  selection  of  servants;  orighi  of  this 
branch  of  the  rule.    821  fi. 
^  Master's  own  torts.    821  n. 
*  Railway-accident  insurance.    884  n. 

Same  employer,  control,  and  business,  make  employees  fellow-servants,  al- 
though grade  different    M.  P.  R  R  Co.  v.  Watts  (Tex.).    277. 

Statute  abrogating  fellow-servant  rule  as  to  railroad  companies  does  not 
deny  railrcMid  companies  the  equal  protection  of  the  laws  within  14th 
Amendment  of  U.  S.  Constitution.  Missouri  Fteiflc  R  R  Co. «.  Hsckef 
(Kan.).    806. 

Statutes  abrogating  the  rule.    888  n. 

Statutes:  constitutionality  and  validity  of  statutes.    888  tk 

Statutory  abrogation  of  fellow-servant  rule:  plaintiff  required  to  use  ordi- 
nary care  only;  slight  negUgence  no  bar.  Missouri  Pacific  R  R  Co.  «• 
Mackey  (Kan.).    806. 

Evidence  held  to  show  that  injury  wss  caused  hy  fellow-servant,  and 

that  plaintiff  exercised  ordinary  care.    Missouri  Riciflc  R  R  Co.  «• 
Mackey  (Kan.).    806. 

Track-repairer  and  engineer  are  not    860  n. 

Vice-principal  limitation.    822  ». 

Who  are  fellow-servants.    854  n. 

MtKeUaneofU  Propasitiaiu, 

Dangerous  work  outside  of  regular  employment;  cases  reviewed.   886  a. 

Instruction  as  to  rules  applicable  to  service,  not  duty  of  employer  to  dve,  un- 
less employee  ssIes  it  or  is  known  to  be  Ignorant  Mlasoun  Fadnc  B.  Iv. 
Co.  V.  Watts  (Tex.).    277. 
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MA8TSB  AHB  SBBYAVT— Om<ini^. 

MiteeUaneous  PropogiUans—Coutmued. 

Means  of  protection,  duty  of  employer  to  use  aU  reasonable,  as  to  dangers 
from  extrinsic  causes.    Missouri  radflc  R  R  Co.  v.  Watts  (Tex.)*    §77. 

Opportunity  to  acquire  the  knowledge  and  skill  requisite  for  the  services 
for  which  servant  is  employed :  company  is  bound  to  give.  Moore  «. 
C,  B.  &  Q.  R  R  Co.  (Iowa).    896. 

Post  of  duty:  injury 4o  servant  while  at  other  than  usual  post  of  duty;  he 
must  show  that  auty  called  him  to  the  place  in  which  he  was  injured. 
Atlanta,  etc.,  R  R  Co.  v.  Ray  (Ga.).    281. 

Bepair  of  car  on  switch,  duty  to  place  guards  to  protect  against  daneers  to 
all  passing  engines,  etc.    Missouri  Pacific  R  R.  Co.  v.  Watts  (Tex.).  377. 

Servant's  liability  to  master  for  mistake  as  to  instructions  considered.  Nel- 
son V,  Chicago,  etc.,  R  R.  Co.  (Wis.).    891. 

Wrongful  discharge  of  emoloyee  is  refusal  to  furnish  exnploymentand  breach 
of  agreement  therefor.    Moore  «.  C,  B.  &  Q.  R  R  Co.  (Iowa).    896. 

KATEBIAL-MEHnB  UEIT. 

SeeLiBNB. 

KATOB. 

Killing  stock:  jurisdictioii  of  action  for  killJng.  Wabaab,  6ta»  R  R  Go. «. 
Lash*  696  n. 

XZ8TAXS. 

See  Refobmation. 

Rescission  on  ground  of,  must  be  preceded  by  return  of  oODfllderation.  Co- 
lumbus, etc.,  R  R  Co.  «.  Steinfleld  (Ohio).    268. 

XOHXT  EAB  Aim  BSOEIVEB. 

Action  for,  lies  to  recover  overcharge.  W.  Ya.  T.  Go.  «.  Bweetser  (W.  Va.). 
469. 

XOBT0AGE. 

Contract  by  company  with  its  stockholders  as  to  its  land  grant  held  not  to 
convev  it  absolutely,  but  to  create  a  mortgage  security  thereon.  St  Paul, 
etc.^  R  R  Co.  V.  McDonald  (Minn.).    2()8. 

Lease  of  mortgaged  railway  enjoined  as  interfering  with  aeonrity.  Phillips 
«.  Eastern  R.  R  Co.  (M&ss.).    247. 

nnnciPAL  gobpoeatioh. 

Horse  railway  in  streets:  city  has  power  to  permit^  to  reasonable  extent 

(Tex.)    160. 
Railway  in  streets:   power  of  municipality  to  grant  railway  company  the 

right  to  lay  its  tracks  upon  streets.    Iwi  n. 

HXGLIOEKCE. 

See  Cattle;  Cattle  Guabdb;  EviDBsroE;  Fbnobs;  Fobs;  Plbadoto; 

TBAms;  Whistlb. 
See  also  Contbibutoby  Nbguosnob. 

Act  of  God  and  negligence  of  defendant  co-operating  to  cause  injury:  defend- 
ant liable.    805  n. 

Alighting  from  moving  train :  evidence  of  invitation  to  alight  Edgar  v. 
Northern  R  R.  Co.  (Ont).    488  and  487  n. 
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WMUQiaCE--(hnUnued. 

Bad  weather:  animal  not  seen  nntil  too  late  to  stop:  train  pixyperly  equipped 

and  manned.    £Md,  company  not  liable  for  injury  to  stock.     AfahR™, 

etc.,  R  R  Co.  9.  McAlpine  (Ala.).    CM)2. 
Board  of  fence  detached,  no  excuse  for  company  that  fence  was  generaDy  de- 

fectiTe.    "Balto.,  etc.,  R  R  Co.  «.  Schultz  (Ohio).    579. 
Brakeman  setting  switch  and  waiting  for  train  to  jrass  him,  and  then  hoard 

it,  and  injured  in  so  doine — recovery  barred.    ^86  n. 
Building  burned  by  spread  oi  fire,  wind  held  an  intervening  cause.    Fenn. 

Co.  V,  Whitlock  (Ind.).    626. 
Carrier  cannot  by  contract  limit  his  liability  for  negligence.    East  Tennessee, 

etc.,  R  R  Co.  V.  Johnston  (Ala.).    437. 
Combustibles  on  right  of  way,  leaving,  is  negligence.    Clarke  v.  Chicago,  etc.. 

R  R  Co.*  (Minn.).    648  n. 
Company  liable  for  accident  caused  by  failure  to  keep  bushes  on  right  of  way 

cut  down.    Eames  v.  Texas,  etc.,  Co.  (Tex.).    540. 
Dangerous  movement:  brakeman  Jumping  from  car  to  tender:  custom,  safety, 

and  convenience  in  that  respect  may  te  shown  by  witness  acquainted  there- 

with.    Whitsett  f>.  C,  R  1.  &  P.  R  R  Co.  (Iowa).    336. 
— ^  But  witness  cannot  testify  that  he  would  jump  down  on  same  place 

that  plaintiif  did.    Whitsett  o.  C,  R  I.  &  P.  R  R  Co.  (Iowa).    836. 
Dangerous  position:  brakeman  thrusting  body  out  of  car-door  is  negligent 

—  Leg  hanging  over  side  of  car:  person  riding  in  such  position  negligent 
295  n. 

—  Servants  walking  over  a  train  in  motion  is  not  n^ligenoe  ptr  »— 
question  of  contributory  negligence  is  for  Jury.  Atchison,  etc.,  R  R. 
Co.  V,  McCandlisB  (Kan.).    296. 

Defective  fence:  animals  kept  in  field  some  time  without  escaping  througii, 
does  not  excuse  company's  neglect  Balto.,  etc.,  R  R  Co.  e.  8diiQtz 
(Ohio).     579. 

Employees  need  not  attempt  the  impossible  or  useless,  in  order  to  avoid  in* 
lury.    East  Tenn.,  etc.,  R  R  Ck).  v.  Bayliss  (Ala.).    596. 

Evidenoe  of  looking^tit  crossing,  of  hearing  no  sif^als  there,  that  it  was  not 
train  time,  and  that  no  flagman  was  at  crossing,  held  enough  to  present 
question  of  negligence  to  Jury.  Quggenheim  «.  Lake  Shore,  etc.,  R  B. 
Co.  (Mich.).    546. 

Failure  to  give  signals  at  crossing:  killiog  stock:  juiy  to  judge  of  n^Ugenoe. 
Eendrick  «.  Chicago,  eta,  R  R.  Co.*  (Mo.).    595  n. 

Failure  to  stop  at  station  after  slowing  up  and  calling  it  out,  to  which  plain- 
tiff had  ticket,  evidence  of  invitation  to  alieht  Question  of  reasoDab^e 
care  by  plaintiff  in  attempting  to  alight  is  for  Jury.  Edgar  e.  Northern 
RRCo.  (Ont).    433. 

Frightening  horse  by  escaping  steam.    557  n. 

Gate  of  fence  left  open :  what  must  be  shown  to  recoyer.  Bedmore  «.  War 
bash,  etc.,  Co.*  (Mo.).    595  n. 

Horses  killed  while  on  unfenced  track,  company  liable.  Burlington,  etc.,  R 
R  Co.  «.  Webb  (Neb.).    617. 

Imputed  negligence  as  to  injury  to  goods.    354  n. 

Imputed  negligence  as  to  passengers.    354  n. 

Imputed  negligence :  note  on.    854  n. 

Instruction  concerning,  as  applied  to  particular  facts,  liM  proper.  lU.  Cen- 
tral R  R  Co.  V.  Haskins  (111.).    843. 

Lapse  of  time  not  sufficient  to  enable  company  to  repair  fence  is  matter  of  de- 
fence.   Bt  Louis,  etc.,  R  R  Co.  «.  Busby  (Mo.).    589. 

Latest  appliances  to  insure  safety,  duty  of  company  as  to  adoption.  Ala- 
bama, etc.,  R  R  Co.  V.  McAlpine  (Ala.).    603. 

Liability  of  railway  company  for,  notwithstanding  contributory  n^ligSDOeof 
plaintiff.    537  n. 

Locomotive  construction,  facts  held  not  enough  to  wanant  inference  of 
faulty  construction.    Butcher  v,  Vaca,  etc.,  R  R  Co.  (Cal.).    644. 
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Mail-agent  or  hU  heirs  are  entitled  to  recover  of*  a  railway  company  for  in- 
jury caused  by  the  negligence  of  its  employees.  Houston,  etc.,  R.  R. 
Co.  V,  Hampton  (Tex.).    291. 

Mail-agent  putting  head  out  of  car-door  on  approaching  station:  whether  this 
is  part  of  his  duty  or  not,  and  whether  his  inference  to  that  effect  was 
properly  drawn  from  conduct  of  company's  employees,  is  question  for 
jury.     Houston,  etc.,  R  R.  Co.  «.  Hampton  (Tex.).    291. 

Maintaining  insufficient  fence  several  weeks  is.  Balto.,  etc,  R  R  Co.  o. 
Schultz  (Ohio).    579. 

Obstruction  of  space  next  to  track  injuring  employee  on  side  of  car:  no  negli- 

fence  in  employee  not  to  be  on  lookout  for  unknown  obstruction  of  that 
ind:  company  liable.    Kearns  v.  Chicago,  etc.,  H.  R.  Co.  (Iowa).    287. 

Omission  of  duty  must  have  contributed  to  mjury  in  order  to  authorize  re- 
covery.   East  Tenn.,  etc.,  R.  R.  Co.  v.  Bayliss  (Ala.).    596. 

Presumption  that  men  will  avoid  danger:  this  may  be  invoked  when  the  di- 
rect evidence  does  not  clearly  show  what  the  person  in  question  did:^ 
but  when  the  evidence  thereon  is  clear  and  direct  the  presumption 
should  not  be  invoked.    Whitsett  t?.  C,  R  I.  '&  P.  R  R  Co.  (Iowa). 
886. 

IMmorfacie  case  of  diligence  proved,  rebuts  imputation  of  negligence.  Ala- 
bama, etc.,  R.  R.  Co.  V.  McAlpine  (Ala.).    602. 

Proximate  cause  defined.    Eames  v.  Texas,  etc.,  R  R  Co.  (Tex.).    541. 

Question  of  fact  for  jury,  in  general.    551  n. 

Bisks  incident  to  service  accepted  by  one  who  seeks  and  accepts  employment. 
Missouri  Pac.  R  R.  Co.  «.  Watts  (Tex.).    277. 

Rule  where  contributory  negligence  exists,  as  to  cattle  straying  on  track.  689 
n. 

Sheep  killed  while  unlawfully  on  highway,  company  not  liable.  Daniels  «. 
Grand  Trunk  R  R  Co.  (Ont.).    609. 

Speed :  engineer  going  over  track  just  after  storm  likely  to  cause  washouts, 
and  knowing  that  no  track-repairers  had  been  over  the  road  after  the 
storm,  held  guilty  of  contributory  negligence  in  running  around  a  curve 
at  unnecessarily  high  speed,  and  into  a  washout.  Sweeney  f>,  Minnea- 
polis, etc.,  R.  R  Co.  (Minn.).    802. 

*—  Sudden  quickening  of,  may  be  shown  to  be  liable  to  jerk  train,  and 
sometimes  break  coupling-irons.  Whitsett  o.  C,  R  I.  &  P.  R  R.  Co. 
(Iowa).    886. 

Stopping  train,  duty  as  to,  to  avoid  injury.    601  n. 

Time-table:  change  in:  negligence  of  engineer  concerning.  See  Tdob 
Table. 

Track,  obstruction  near:  injury  to  employee.    545  n. 

Unusual  force  in  coupling  cars  is  question  of  fact  and  not  of  opinion :  witness 
may  state  as  a  fact  if  he  knows  whether  or  not  unusual  force  was  used. 
Missouri  Pacific  R  R  Co.  v.  Marten  (Tex.).  .  409. 

Verdict  for  company,  facts  held  not  sufficient  to  warrant.  Johnson  v.  Balto., 
etc.,  R.  R  Co.*  (W.  Va.).    578  n. 

Where  engine  uncouples  from  car  at  crossing  to  let  team  throiigh  it,  is  not 
negligence  to  go  between  them  with  team.  Geveke  v.  Grand  Rapids,  etc., 
R  R.  Co.  (Mich.).    551. 

Opening  steam  cocks  of  cylinder  while  team  passing  through  is  negli- 
gence,   ibid.    551. 

OmCE  An)  OFFICEB. 

Attorney:  president's  power  to  employ,  considered:  it  is  his  duty  to  consult 
directory  first;  but  expense  thereof,  if  incurred  in  good  faith,  is  charge- 
able to  company.   Davis  v,  Memphis  City  R  R.  Co.  (U.  S.  C.  C,  W.D.).   1. 

Officers  are  trustees  for  company.  Davis  v,  Memphis  City  R.  R  Co.  (U.  8. 
C.  C,  W.  D.).    1. 
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OfflOB  AHB  OTFlCESL^OonUnued, 

PTOBident :  ezpeiue  incurred  by,  in  employing  comiael  for  oomp&ny,  if  incoRed 
in  good  laith,  is  cluurgMble  to  company,  though  ^t  was  his  duty  to  con- 
sult directory  first  Dans  «.  Memphis  City  It  R  Co.  (U.  S.  C.  C. 
W.  D.).    1. 

Salary:  directory  paclced  in  order  to  vote  an  excessive  salary  to  an  officer. 
Duch  fraud  is  breach  of  trust,  and  salary  not  recoverable.  Otherwise  in 
case  of  mere  error  of  iudgment  by  directors.  Davis  «.  Memphis  City 
R  R.  Co.  (U.  8.  C.  C,  W.  D.  Tenn.).    1. 

Service  of  process  and  notice  on:  corporation  charged  with  criminal  ofFence 
brought  into  court  by  service  of  copy  of  suounons  on  one  of  its  officers  or 
agents.    State  v.  Western  North  Carolina  R  R  Co.  <N.  Car.).    58. 

oREiiTnre  xxnorsBa 

Definition  of,  by  enumeration  in  Massachusetts  statute  construed.  Phillips  e. 
Eastern  R  R  Co.  ^lass.).    847. 

OTSBCHASai. 

Action  for:  no  demand  necessary  in.    West  Ya.  T.  Co.  «.  Sweetzer  (W.  YaX 

469. 
Szcessive  imyments  made  to  railway  company  are  not  voluntary,  where  there 

is  no  competing  road  over  which  shipment  may  be  sent,  even  though  such 

Sayments  were  made  after  shipment  was  delivered.    West  Va.  T.  Co.  v. 
weetzer  (W.  Ya.).    469. 
May  be  recovered  in  action  for  money  had  and  received.    W.  Ya.  T.  Go.  v. 

Sweetzer  (W.  Ya.).    469. 
Penalty  for  complainant  must  bring  himself  witliin  statute  to  recover.    Mur- 
ray e.  Gulf,  etc.,  R  R  Co.  (Tex.).    464. 
Bi^t  to  recover.    490  n. 

Statutory  remedy  for,  cumulative,  not  exduaive.  Murray  «.  Gulf,  etc.,  R  R 
Co.  (Tex.).    464. 

PAflSBVGXB. 

Destination  and  tndn:  error  of  conductor  in  answering  passenger's  inauiry  as 
to  her  route,  leading  her  to  wrong  train,  from  which  she  is  elected;  com- 
pany liable.  International  &  Great  Northern  R  R  Co.  «.  Gilbert  (Tex.). 
406. 

Limited  ticket:  delay  by  railway  company  beyond  time;  expulsion  of  passen- 
ger from  train.    404  n. 

Mistake  by  which  person  takes  wrong  train  does  not  deprive  her  of  rights  of 
passenger;  company  liable  for  her  wrongful  ^ection  from  tndn  sod  for 
natural  consequences.  Intenuitional.  etc.,  R.  R  Co.  v.  Willie  (Tex.). 
405. 

Mistake  as  to  train,  duty  of  conductor  concerning.  He  should  return  passes* 
ger  bv  next  train.    International  R  R  Co.  o.  Gilbert  (Tex.).    405. 

Package  falline  from  rack  and  injuring  passenger:  negligence  of  employee 
^charged  with  duty  to  care  for  such  packages  a  question  for  juiy;  com- 
pany liable  for  injury  resulting  from  his  breach  of  duty.    411  n. 

Refusal  to  x>ay  fare  when  lawfully  demanded  makes  pmon  not  a  passen^ 
but  a  trespasser,  who  may  be  ejected  at  any  place  if  it  will  not  expose  liim 
to  serious  injury  or  result  in  wanton  injury  to  him.  Wyman  «.  North- 
ern Pacific  R  R  Co.  (Minn.).    402. 

niTAITT. 

Contract  containing  penalty  or  forfeiture  for  breach  not  specifically  enforoed. 

State  of  Kansas  e.  Southern  R  R  C^.  (U.  S.  C.  C.  Kan.).    198. 
Mode  of  enforcing,  is  in  discretion  of  legislature.    Mo.  Pac.  R  R.  Co.  a 

Humes  (U.  S.  Sup.  Ct).    557. 
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Shares  of  stock  are :  trover  will  lie  for  their  misappropriatioiu    Budd  «.  Mult- 
noinah  Street  B.  R.  Co.  (Oreg.)    27. 

PLBABIVe  AND  PBAGTICE. 

See  Afpeal. 

Alter  verdict,  complaint  sufficient,  if  it  warrants   inference  that  animal 

escaped  on  right  of  way  by  company's  neglect  to  fence.    St.  Louis,  etc., 

R.  R.  Co.  V,  Busby  (Mo.)     689. 
Construed  against  pleader.    Murray  v.  Gulf,  etc.,  R.  R  Co.  (Tex.).    464. 
Ck>ntributory  negligence,  duty  to  negative.    651  n. 
^    Contributory  negligence:  freedom  from,  must  be  averred.   Louisville,  etc.,  R 

Co.  «.  Lockridge  (Ind.).    649. 
I>e8cription  of  baggage,  in  declaration  for  failure  to  deliver,  held  sufficiently 

certain  on  demurrer.    Montgomery  &  Eufaula  R.  R  Co.  «.  Culver  (Ala.). 

411. 
I>aplicity  in  complaint,  failure  to  demur,  admission  of  evidence  considered. 

Scott  V.  Chicago,  etc.,  R.  R  Co.*  (Iowa).    595  n. 
Duty  to  fence  at  point  where  cattle  entered  must  be  pleaded.    594  n. 
Fact:  questions  of,  in  Illinois,  when  passed  on  by  tnal  court  and  finding  con- 
firmed by  appellate  court,  will  not  be  reviewed  by  supreme  court.    111. 

Central  R  R  Co.  «.  Haskins  (HI.).    848. 
Failure  to  fence  and  entry  of  cow  upon  right  of  way  at  that  point,  averment 

held  sufficient.    Moore  v,  Wabc^h,  etc.,  R  R.  Co.*  (Mo.).    594  n. 
"  Securely  fenced,"  averment  that  track  was  not,  held  sufficient.    EvansviUe, 

etc.,  R  R  Co.  V,  Tipton*  (Ind.).    594  n. 
Special  actions  and  lemeaies.    See  Affbofbiatb  Titlbb. 

YOMEBSIOir. 

See  Ejectment. 

YSS7EBBBD  STOCK. 

See  Stoge. 

Legal  status  of  holder  of:  cases  cited.    260  n. 

PXB8UKPTI0H. 

Danger:  presumption  that  men  will  avoid.  This  may  be  invoked  when  the 
direct  evidence  does  not  clearly  show  what  the  person  in  question  did; 
but  when  the  evidence  thereon  is  clear  and  direct  the  presumption  should 
not  be  invoked  by  instruction.  Whitsett  «.  C,  R  i.  &  P.  R  R  Co. 
(Iowa).    886. 

PB007. 

Phice  of  entry  of  cattle  on  right  of  way.  Bvansville,  etc,i  R  R  Co. «. 
Mosier  (Ind.).    669. 

PSOZnCATS  GAU8B. 

See  FiBB. 

Defined.    Eames  v,  Texas,  etc.,  R  R.  Co.  (Tex.).    641. 

Killing  cattle.    625  n. 

Remote  fires  caused  by  spread  of  fire  started  by  a  negligent  act.    687  n. 

Steam,  frifl^htening  horse  by.    557  n. 

Wind  held  an  intervening  cause  of  fire.    Penn.  Co.  «.  Whitlock  (Ind.).    629. 
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rUBCHASB  FOB  VAIUB  WITEOVT  HOTICB. 

Property  that  has  escaped  taxatiou  by  iuadverteiice  of  officers  is  liable  to  tax- 
ation in  the  hands  of  a  subsequent  purchaser  for  the  yean  it  has  escaped. 
Hannibal,  etc,  R.  R.  Co.  «.  City  of  Kansas  (Mo.).    289. 

aumXVG  TITLE. 

See  BwAMF  LAims. 

EAILWAT  OOMKIMIOH. 

Extra  charges  for  station  accommodations,  etc, 'as  "  incidental  to  the  bosineas 
of  a  carrier/*  prima  fade  proper:  what  are  such  **  incidentals"  under  Beg- 
ulation  of  Railways  Act  (26  and  27  Vict.  St.  c.  218,  §  51)  is  for  commis- 
sion  to  decide.    Hall  v.  London,  etc.,  R  R.  Co.,  Q.  B.  Div.    446. 

Salary  does  not  cease  when  they  are  enjoined  from  performing  their  duties. 
Savage  r.  Packard  (Tenn.).    490. 

Under  statute,  held  to  have  power  to  authorize  one  railway  company  to  use 
another's  tracks.  Providence,  etc,  R  R  Co.  «.  Norwich^  etc,  K.R  Cc 
(Mass.).    498. 

EATS& 

See  Railway  CoioaBSiON. 

Fraction  of  100  pounds,  rate  per  100  pounds  chai^geable  for  carrying.  Mur- 
ray «.  Gulf,  etc..  R  R.  Co.  (Tex.).    464. 

"  Incidentals"  as  fijound  for  extra  charges  under  Regulation  of  Railways  Act 
(26  and  27  Vict.  c.  218,  §  51):  what  are,  is  for  railway  commissioD  to 
decide;  station  accommodations  are  prima  fade.  Hall  9.  London,  etc., 
R  R  Co.,  Q.  B.  Div.    446. 

Stipulation  in  bill  of  lading  that  property  was  to  be  used  for  a  certain  pox- 
pose,  as  consideration  for  reduced  rate,  binding  on  Clipper.  Fiy  ft 
Louisville,  etc.,  R  R  Co.  (Ind.).    442. 

BSCEIYXB. 

Packing  of  board  of  directors  for  purpose  of  misappropriating  funds  of  com- 
pany is  breach  of  trust,  and  MrMe  ground  for  injunction  and  receiver. 
Davis  V,  Memphis  City  R  R  Co.  (U.  S.  C.  C,  W.  D.).    1. 

BSFO&MATIOH. 

Contract  may  be  reformed,  and  specific  performance,  as  reformed,  or  sdeqnate 
compensation  for  nonperformance,  may  be  decreed  in  one  suit  Colum- 
bus, etc.,  R  R  Co.  V.  Steinfield  (Ohio).    260. 

Evidence  at  hearing:  the  original  writing,  and  subsequent  acts  of  parties  with 
reference  thereto,  admissible  to  prove  fraud  or  mistake  Columbus,  etc, 
R  R  Co.  V,  Steinfield  (Ohio).    260. 

BiSMOYAI  OF  CAUSES. 

See  Federal  ahd  State  Coubt. 

B£S  ABJimiCATA. 

Eminent  domain:  party  taking  more  ground  than  is  needed,  and  l^selllBe 
surplus  throwing  new  burden  on  owner  of  fee:  how  much  was  needed 
not  concluded  by  original  condemnation  proceedings.  Piatt  9.  FeoB.  Oo. 
(Ohio).    129. 

BS80I88I0H. 

Return  of  consideration  received  necessary  to,  where  prayed  on  ground  of 
oUstakc    Columbus,  etc,  R  R  Co.  v.  Steinfield  (Ohio).    260. 
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SIVJUIUJE. 

Assesgment, 

dassiflcation  of  property  for,  with  different  ief^lations  and  remedies  for 
each  class,  but  impartial  in  provision  for  appbcation,  held  not  a  denial  of 
''equal  protection  of  the  laws."  Cincinnati,  etc.,  R.  R.  Co.  v.  Common- 
wealth of  Kentucky  (U.  8.  Sup.).    226. 

"  Due  process  of  law  held  not  wanting  in  a  revenue  act  providing  for  giv- 
ing property-owner  notice,  receiving  his  valuation,  and  giving  opportuniU^ 
to  contest  validity  of  tax  insult  for  its  collection.  Cincinnati,  etc.,  R  R. 
Co.  et  al.  e.  Commonwealth  of  Kentucky  (U.  8.  Sup.  Ct.).    225. 

Equality  in  taxation  of  corporations:  cases  cited.    289  n. 

Property  that  has  escaped  taxation  by  inadvertence  of  officers  is  liable  to 
taxation  in  the  hanas  of  a  subsequent  purchaser  for  the  years  it  has 
escaped.    Hannibal  &  St.  Jo.  R.  R.  Co.  «.  City  of  Kansas  (Mo.).    289. 

Reassessment  against  subsequent  purchasers  considered.    245. 

Taxation  is  not  a  judicial  proceeding  within  requireme#t  of  due  process  of 
law.  Cincinnati,  etc.,  R.  R.  Co.  o.  Commonwealth  of  Kentucky  (TJ.  S. 
Sup.  Ct.).    225. 

Uniformity  in  taxation  of  corporations:  cases  cited.    289  n. 

CoUecUon. 
Certificate  of  county  clerk  made  in  conformity  to  law,  as  to  amount  of  taxes 

due  from  railway  company,  primct-fade  proof  of  company's  liability. 

Hannibal,  etc.,  R.  R.  Co.  v.  City  of  Kansas  (Mo.).    289. 
Such  certificates  are  merely  evidence,  and  not  the  foundation  of  the 

suit,  and  need  not  be  alleged  or  filed  in  the  case.    Hannibal,  etc.,  R.  R. 

Co.  0.  City  of  Kansas  (Mo.).    289. 
Certification  of  city  taxes  on  railway  can  be  made  by  county  clerk  only  on 

recorded  order  of  county  court.    Hannibal,  etc.,  R.  R.  Co.  e.  Kansas 

(Mo.).    289. 
City  held  authorized  to  sue  railway  company  in  its  own  name  for  city  taxes 

assessed  against  railroads.    Hannibal,  etc,  R.  R.  Co.  v.  City  of  Kansas 

(Mo.).    239. 
Compromise  of  city  taxes  by  coun^  clerk  is  unauthorized  and  void.    Han- 
nibal, etc.,  R.  R.  Co.  o.  CJity  of  Kansas  (Mo.).    239. 
Compromise  by  city,  of  its  taxes,  when  forbidden  by  charter,  cannot  be 

effected  by  ratifying  an  unauthorized  compromise  made  by  some  one  else. 

Hannibal,  etc.,  R.  R.  Co.  v.  City  of  Kansas  (Mo.).    289. 

BETEBSIOKEB. 

Life- tenant  may  grant  right  of  way  good  for  his  life:  reversioner's  rights 
unimpaired.    Hope  c.  Norfolk,  etc.,  R.  R.  Co.  (Va.).    171. 

Railway  using  right  of  way  on  life-tenant's  arant,  after  life-tenant's  death, 
liable  in  action  for  unlawful  detainer.  Right  of  action  does  not  arise 
until  life- tenant's  death.    Hope  v.  Norfolk,  etc.,  R.  R  Co.  (Va.).    171. 

SIGHT  OF  WAT. 

See  Eminent  Domain;  Homestead. 

Appropriation  of  land  for,  does  not  exhaust  power  of  company:  new  appro- 
priations may  be  made  from  time  to  time  as  necessities  of  the  work  re- 
quire.   Peck  o.  Louisville,  etc.,  R.  R.  Co.  (Ind.).    198. 

Bushes  must  be  kept  cut:  if  left  so  large  as  to  conceal  cattle  which  step  sud- 
denly out  and  are  run  over  by  train,  which  is  wrecked  in  consequence,  the 
company  will  be  liable.    Eames  f>.  Texas,  etc.,  R.  R.  Co.  (Tex.).     540. 

Orant  of:  consideration  for  contract  to  issue  stock.  Bedford  Co.  v,  Nashville, 
etc.,  R.  R  Co.  (Tenn.).     75. 

So  of  permission  by  turnpike  company  to  run  adjacent  to  turnpike. 

Bedford  Co.  v,  Nashville,  etc.,  R.  R.  Co.  (Tenn.).    75. 

Life- tenant's  grant  of,  good  during  his  life,  but  confers  no  rights  as  against 
reversioner.    Hope  o.  Norfolk,  etc.,  R.  R  Co.  (Va.).    171. 
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BULE8  OF  OOUBT. 

94th  rule:  application  of,  to  '*  winding  up"  Buits.    54  n, 

94th  rule  of  U.  8.  Supreme  Court  on  bill  by  stockholders  on  behalf  of  corpo- 
ration, given  and  commented  on.    68  ». 

94th  rule  of  U.  S.  Supreme  Court.  Right  of  stockholders  to  assert  lights  of 
corporation  under.    See  Stockhgldebs. 

8ALABIE8. 

Compensation  of  corporate  officers:  note  on.    8  n. 

Fraudulent  vote  or  appropriation  of  excessive  salary  by  directory  packed  for 

that  purpose  is  breach  of  trust,  and  such  salary  is  not  recoverable  at  law. 

Otherwise,  of  mere  error  of  Judgment.    Davis  v.  Memphis  City  R  R 

Co.  (U.  S.  C.  C,  W.  D.).    1. 
Of  State  railway  commissioner,  not  suspended  by  enjoining  him  from  doing 

his  duty.    Savage  v.  Rckard  (Tenn.).    490. 

SCHOOL  LAHB8. 

Original  lands  granted  by  XT.  8.  Government  to  State  for  school  purposes 
unavailable,  and  selection  of  others.  Such  selection  must  hare  been 
completed  by  Secretary  of  the  Treasury,  as. required  by  law:  without  such 
selection  title  did  not  pass.  Peck  «.  Louisville,  etc.,  R  R  Co.  (Lad.). 
193. 

flEBYICB. 

See  SmocoNS. 

Director,  service  on,  of  notice  of  material-man's  lien,  is  valid.    60  n. 

SET-OFF. 

Overcharge  may  be  set  off  against  carrier's  claim  for  freight  money.  W.  Ya. 
Tr.  Co.  V.  Sweetzer  (W.  Va.).    469. 

8PEGIFIG  PEBFOBMAVGE. 

See  INJUNCTI0K& 

Assignment  of  stock  with  instalment  unpaid:  assignee  may  complete  payment 
and  compel  company  to  issue  him  a  stock  certificate.  Iron  R  K.  Co.  t. 
Pink  (Ohio).    20. 

Building  of  arched  passage-way :  contract  for,  enforced.    264  n. 

Construction  of  railway  contract  for,  not  specifically  enforceable.    272  ft. 

Injunction  to  restrain  breach  of  negative  covenants,  and  mandatory  injunctions 
to  compel  the  observance  of  affirmative  covenants,  are  granted  when  the 
threatened  breach  of  an  existing  contract  is  clearly  shown,  but  only  when 
damages  at  law  would  be  an  inadequate  remedy.  Chicago,  etc.,  R  R  Ca 
B.  N.  Y..  L.  E.  &  W.  R  R  Co.  (U.  S.  C.  C,  «.  Y.,  S.  D.).    265. 

Injunction  will  be  granted  to  restrain  breach  of  contracts  of  a  nature  not 
specifically  enforceable.  Chicago,  etc.,  R.  R  Co.  v.  N.  Y ,  L.  £.  &  W. 
R  R  Co.  (U.  S.  C.  C.  N.  Y..  8.  D.).    266. 

Negative  contracts:  specific  enforcement  of,  bv  injunction.    276  n. 

Penalty  for  breach:  contract  containing,  will  not  be^  specifically  enforced. 
State  of  Kansas  v.  Southern  Kansas  R  R  Co.  (U.  S.  C.  C,  Kan.).    198. 

Reformation  of  contract,  and  specific  performance  as  reformed  or  adequate 
compensation  for  non -performance,  may  be  decreed  in  one  suit  Colum- 
bus, etc.,  R  R  Co.  V.  Steinfieid  (Ohio).    260. 

Sealed  contract  by  two  companies  for  benefit  of  stockholders  of  one  of  the 
companies,  may  be  enforced  by  the  beneficiaries.  Bedford  Co.  f>,  Kasb- 
ville,  etc.,  R  R  Co.  (Tenn.).    75. 

Series  of  acts  or  continuous  acts  in  violation  of  contract  restrained  by  injunc- 
tion.   271  n. 

Stock,  contract  by  company  to  issue,  in  consideration  of  grant  of  rifht  to  run 
adjacent  to  highway,  specific  performance.  Bedford  Co.  vJKafihviUe, 
etc.,  R  R  Co.  (Tenn.).    75. 
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Bee  NuGiJOSNca 

STATION. 

See  CATtuB 

Erection  of,  mandamus  lies  at  common  law  to  compel.  State  «.  Republican 
Val.  R  R.  Co.  (Neb.).    600. 

Establishment,  lack  of  probable  profits  as  as  objection  to  the,  considered. 
615  n. 

Failure  to  stop  at  station  after  slowing  up  and  calling  it  out,  to  which  plain- 
tift  had  ticket:  evidence  of  invitation  to  alight :  question  of  reasonable 
care  by  plaintiff  in  attempting  to  alight  is  for  Juiy.  Edgar  v.  Northern 
R  R  Co.  (Ont.).    483. 

Fence:  railroad  not  required  to  fence.    678  n. 

Grounds  of,  not  duty  of  company  to  fence.  McGrath  «.  Detroit,  M.  &  M.  R 
R  Co.  (Mich.).    574. 

Location  of,  by  judical  compulsion.    509  n. 

Station  accommodations  are  prima  facie  *' incidentals,"  and  ground  for  extra 
charges  under  Regulation  of  Kail  ways  Act,  26  and  27  ^ct.  c.  218,  §  51. 
Hall  V.  London,  etc.,  R.  R  Co.  (Q.  B.  Dlv.).    446. 

Statute  requiring  companies  to.  furnish  sufficient  accommodations  to  passen- 
gers '*toana  from  such  stations  as  the  trains  stop  at,"  applies  only  to 
such  stations  as  are  already  established,  and  does  not  authorize  the  court 
to  compel  the  erection  of  a  new  station.  State  v.  Republican  Val.  R.  R 
Co.  (Neb.).    500. 

Town  of  1500  people  entitled  to,  although  there  is  another  station  one  mile 
away,  and  another  railway  serving  the  town.  State  «.  Republican  VaJ. 
R  K.  Co.  (Neb.). 

STATUTE  OF  LDCITATIOHB. 

See  Lachbs. 

Specific  performance:  statute  extended  to:  tender  of  performance  by  com- 
nlainant:  statute  runs  from  time  of  tender.    Iron  R  K.  Co.  «.  Fink  (Ohio). 

STATUTES. 

See  CoNsrrrtJTiGHAL  Law;  Conbtbtjction;  iBMiNEirr  Domain. 

Fence  law,  construction  to  be  reasonable.    Balto.,  etc.,  R  R  Co.  f.  Schultz 

(Ohio).    578. 
Two  statutes  on  same  subject  construed  so  that  both  may  stand  if  possible. 

Central  Iowa  R  R.  Co.  v.  Board  of  Supervisors  (Iowa).    223. 

STSAM. 
Frightening  horse  by  escaping.    567  n. 

STOCK. 

Execution  sale  of  stock  under  void  execution:  rights  of  party  in  whose  name 

it  stands  on  company's  books.    26  n. 
Forfeiture:   corporation  has  no  power  to  declare  forfeiture  of  partly  paid 

stock.    Iron  R  R  Co.  «.  Fink  (Ohio).    20. 
Grant  of  right  of  way,  consideration  for  contract  to  issue  stock.    Bedford  Ca 

V.  Nashville,  etc.,  R  R  Co.  (Tenn.).    75. 
So  of  permission  by  turnpike  company  to  run  adjacent  to  turnpike. 

Bedford  Co.  v.  Nashville,  etc.,  R  R.  Co.  (Tenn.).    75. 
Guaranteed  stock:  certain  acts  authorizing  issue  of,  held  to  authorize  issues 

which  ^ere  made  thereunder.    Gordon's  Executors  «.  Richmond,  etc., 

R  R  Co.  (Va.).    88. 
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STOCK— 0(mUnued, 

Guaranteed  stock  held  entitled  to  priority  of  dividends  to  extent  of  ^niaraDtee, 

and  to  equal  share  in  dividends  thereafter,  both  bb  to  cash  dividends  and. 

"  scrip"  dividends,  »'.«.,  obligations  for  dividends.    Grordon's  Executors  e. 

Richmond,  etc.,  R.  R  Co.  (Va.).    88. 

Personalty :  shares  of  stock  are:  trover  will  lie  for  their  nusappropriation. 

Buddo.  Multnomah  Street  R  R.  Go.  (Oreg.).    27. 
Trcmsfer  of. 
Assignment  of  stock  with  instalment  unpaid:  assignee  may  coQipletepay- 
ment,  and  compel  company  to  issue  him  a  stock  certiflcate.    Ixon  a*  R 
Co.  V.  Pink  (Ohio).    20. 
Compelling  transfer  in  equity.    25  n. 
Equitable  transfer  of :  note  on.    25  ik 
Trover  for  shares  of.    81  ». 

flTOGXHOLBEBS. 

Bill  by,  on  behalf  of  corporation,  under  94:th  rule  of  U.  8.  Supreme  Court.  Is 
previous  application  to  corporation  necessary  where  it  would  be  nuga- 
tory?   58  71. 

Right  of,  to  assert  .  Igbts  of  corporation  under  94th  rule  of  U.  8.  Supreme 
Court  considered.  McHenry  et  al.  v.  N.  Y.,  P.  &  O.  R  R  Co.  «<  aL  (U. 
8.  C.  C,  N.  D.  Ohio).    50. 

When  stock  worthless,  i.e.,  when  fixed  charges  exceed  value  of  prop-. 

erty,  and  fixed  interest  charges  exceed  earnings,  stockholder  cannot  assert 
rights  of  corporation  under  94th  rule  of  U.  8.  Supreme  Court  (U.  &  GL  (1, 
N.  D.  Ohio).    50. 

BTOFPAGE  IH  TBAH8IT. 

Continuance  of  right  until  delivery  is  complete.    482  n. 

Railway  company  receiving  freight  from  vendor  consigned  to  vendee,  Sa 
agent  of  fatter,  and  liable  to  nim  onlj  for  its  safe  delivery;  vendor  has 
no  right  over  it  except  of  stoppage  m  transit;  it  cannot  he  attached  for 
his  debt.    Louisville,  etc.,  R.  R  Co.  v.  Spalding  (Ey.).    418. 

Right  not  extinguished  or  impaired  by  garnishment  of  carrier.    482  n, 

ATBSET8. 

Horse  railway  in.    See  Eminent  Domain. 

Railway  in.    See  Eminent  Domain;  Municipal  OobfO(BATIOH& 

OTB8CSIPTI0H. 

See  Donation. 

Conditional  subscriptions  :  note  on.    19  n. 

Condition  in,  for  change  of  route  or  for  location  of  station  not  against  pablic 
policy.    Missouri  Pacific  R  R  Co.  v.  Tygard  (Mo.).    54. 

Condition  in,  that  road  be  located  in  certain  place:  delivery  of  such  subscrip- 
tion by  agent  as  unconditional,  and  condition  notpenormed:  subscdber 
not  liable.    Saginaw,  etc.,  R  R  Co.  «.  Chappeli  (Mich.).    16. 

Condition  in,  that  total  amount  of  stock  be  subscribed:  note  on.    16  «b 

Condition  in :  waiver  of.    15  n. 

Condition  on  route  of  road:  change  of  route  vitiates  subscription.    19  fi. 

Subscription  for  stock  is  conditional  on  full  amount  of  stock  being  subscribed, 
but  this  condition  may  be  expressly  waived.    (Me.).    18. 

Unpaid  subscription:  subscriber  may  assign  his  riizhts  under:  aasiyiee  may 
complete  subscription,  and  compel  delivery  of  certificate  to  hua.  Iron 
R  R  Co.  V.  Fink  (Ohio).    20. 
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SDHXOirfl. 


Corporation  charged  with  criminal  offence  brought  into  oourt  by  service  of, 
copy  of  summons  on  one  of  its  officers  or  agents.  State  v.  Western 
North  Carolina  R.  R  Co.  (N.  Car.).    68. 


SUFEBSEDEAS. 
Appeal  from  award  of  damages  for  land  taken,  works  a.    581  n. 

8WA1IFLA9D8. 

Note  on.    187  n. 

Estoppel  against  a  county  which  has  failed  for  many  years  to  show  acts  of 
ownership  of  land  in  dispute,  though  the  original  title  was  derived  from 
Act  of  Congress,  is  not  a  Federal  question.  Adams  Co.  v,  Burlington, 
etc..  R  R  Co.  (U.  8.)    188. 

Exception  of,  from  patent  granting  lands  to  railway  in  suit  to  quiet  title  un- 
der such  patent,  character  of  lands  as  swamp  lands  may  be  shown. 
Southern  Pacific  R  R  Co.  «.  McCusker  (CaL).    187. 

Facts  in  this  case  ?ield  not  to  estop  defendant  in  error  from  objecting  to  selec- 
tion of  swamp  lands.  Buena  Vista  County  o.  Iowa  Falls,  etc.,  R  R.  Co. 
(U.  S.).    178. 

Review  of  decisions  of,  by  Secretary  of  Interior :  power  extends  to  acts  of 
Commissioner  under  Act  of  March,  1872,  17  Stat.  87,  on  Iowa  swamp 
hinds.    Buena  Yista  Co.  «.  Iowa  Falls,  eta,  R  R  Co.  (U.  S.).    17a 

TAXES. 

Car  companies  owning  property  used  in  interstate  transportation.  State  stat- 
ute taxing  car  companies  applied  to.  Fargo  e.  Auditor-Qeneral  (Mich.). 
216. 

Comptroller  of  State  may  assent  to  a  suit  brought  by  himself.  State  «.  Mem- 
phis, etc.,  R  R  Co.  rTenn.).    201. 

Constitutionality:  an  act  for  taxing  corporations,  etc.,  engaged  in  ''running 
cars  over  any  of  the  railroads  of  this  State,"  and  not  bem^  exclusively  the 
property  of  any  railroad  company  paying  taxes  on  their  gross  receipts, 
AM  constitutional  and  valid,  and  to  apply  to  Merchants'  Despatch.  Fargo 
V,  Auditor-General  (Mich.).    216. 

£xem];)tion  of  land  grant  from,  not  continuable  after  conveying  land  grant  to 
private  uses,  by  placing  conveyance  in  form  of  contract  with  a  declared 
equity  of  redemption.  St.  Paul,  etc.,  R  R.  Co.  v.  McDonald  (Minn.).    208. 

Uonstniction  of  such  contract  where  fraud^s  alleged  is  determinable  from 

consideration  of  all  extrinsic  facts  as  well  as  form  and  words  of  instru- 
ment.   St.  Paul,  etc.,  R  R  Co.  v.  McDonald  (Minn.).    208. 

Interstate  commerce:  taxation  by  State  of  car  companies  whose  cars  are  used 
in  interstate  commerce  hdd  valid.  Fargo  «.  Auditor-General  (Mich.). 
216. 

Omitted  assessments:  under  provision  requiring  collectors  to  make,  Comp- 
troller of  State  is  officer  to  make.  State  «•  Memphis,  etc.,  R  R  Co. 
(Tenn.).    201. 

Railway  proper^  taxable  under  general  revenue  laws.  State  «.  Memphis, 
etc,  K.  K.  Co.  (Tenn.).    201. 

Railway  taxes:  legislature  may  declare  railways  to  be  personalty,  and  pro- 
vide that  they  be  assessed  each  year.  Central  Iowa  R  R  Co.  v.  Board 
of  Supervisors  (Iowa).    228. 
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Review  of  assessment  t  atatate  attempting  to  deprive  protMrty-holder  o(  riglit 
to,  by  making  assessment  come  after  time  wlien  Board  of  Review  can  act, 
IB  unconstitutional  under  State  constitution  and  Fourteentli  Amendment 
to  Federal  constitution.  People,  etc.,  v,  Pittsburgh  R.  JL  Co.  (CaL). 
206. 

Assessment  so  made  is  invalid,  through  person  assessed  failed  to  furnish 

assessor  with  a  list  of  his  taxable  property,  as  provided  by  statute.  Peo- 
ple V.  Pittsburgh  R.  R.  Co.  (Cal,).    206. 

i6tatutonr  provision  for  collection  of,  does  not  exclude  other  remedies.  State 
V.  >lemphis,  etc.,  R.  R  Co.  (Tenn.).    201. 

Tax  when  assessed  is  a  debv  of  the  owner  of  property  taxed,  during  period  for 
which  assessment  is  made,  and  enforceable  as  any  other  debt^  though 
specific  method  is  also  provided.  State  «.  Memphis,  etc.,  R  R  Ca 
(Tenn.).    201. 

TSBX  OF  COITBT. 

See  JXTBT  AKD  JUBT  TbiAL. 

Statement  of  facts  to  be  filed  after  adjournment.  Order  of  approval  must  be 
obtained  in  term  time.    Chance  «.  East  Texas  R  R  Co.  (Tex.).    168. 

TIOXST. 

Continuous  passage:  purchaser  entitled  only  to,  in  absence  of  agreement  to 
contrary.    Wyman  v.  Northern  Pacific  R  R  Co.  (Minn.).    £)2. 

Limited  ticket :  delay  by  railway  company  beyond  time:  expulsion  of 
ger.    404  n. 


Poles  for  telegraph  and  telephone:  trospass,  catttng  and  ^>propriatioA  at 
860  n. 

tuqb-tablb. 

Change  of:  enjdneer  not  necessarily  ne^^igent  in  running  contrary  to  new 
table  on  first  trip  after  change.  iTelson  «.  Chicago,  etc.,  R  R  Ca 
(Wis.).    891. 

— —  Opportunity  of  such  engineer  for  studying  new  time-table,  his  recent 
severe  and  protracted  labors  on  the  road,  his  health,  and  his  interpre- 
tation  of  such  changes,  all  pertinent  Nelson  o.  Chicago,  eta,  R  R  Ca 
(Wis.).    891. 

TEAGK. 

Obstruction  near:  negligence:  Injury  to  employee.    645  n. 

Use  of:  railway  commissioners  may  authorise  one  companv  to  use  the  tracks 

of  another.    Providence,  etc.,  R  R  Ca  «.  Norvrich,  etc.,  R  R  Co. 

(Mass.).    49a 

TBAIV8. 

Care  of  employees  in  running,  must  be  such  as  careful  persons  give  to  tiieir 
own  affairs  of  similar  magnitude  and  delicacy.  AiftKom^^^^  ^^^  jg^  B,  Ck). 
V,  McAlpine  (Ala.).    602. 

Stopping,  duty  as  to,  in  order  to  avoid  injuiy.    601  fk 

TBE8PA88. 
Entry  on  land  without  condemnation.    See  EiainEiiT  DoMim. 
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TS07SB. 

Shares  of  stock  toe  personalty,  and  trover  will  lie  for  their  misappropriation. 

Budd  V,  Multnomah  Street  B.  R  Co.  (Oreg.).    27. 
Stock,  trover  for  shares  of.    81  n, 

TBU8TS. 

Directors  of  company  are  trostees.  Fraudulent  vote  or  appropriation  of 
funds  of  company  in  payment  of  excessive  salary  is  breach  of  trust, 
otherwise  of  mere  error  of  judgment.  Davis  v,  Memphis  City  R  R*  Co. 
(U.  8.  C.  C,  W.  D.  Tenn.).     1. 

Leasing  of  road  incumbered  with  trust  deed  to  secure  bondholders  enjoined 
as  impairing  security.    Phillips  v.  Eastern  R  R  Co.  (Mass.).    247. 

Officers  of  company  are  trustees:  fraudulent  vote  or  appropriation  of  funds 
of  company  in  payment  of  excessive  salary  is  breach  of  trust,  otherwise 
of  mere  error  of  judgment.  Davis  «.  Memphis  City  R  R.  Co.  (U.  S,  C. 
C  W.  D.  Tenn.).    1. 

ITflAOB.  % 

Bee  Cdbioic. 

U.  8.  OOMXIBSZOHXB  OF  LAVB  OfflOB. 

See  Swamp  Labiml 

UBUBT. 

Usurious  loan  by  director  to  his  company:  daim  for  usoxy'not  enfoicealle. 
8fi. 

TAIUB. 

Jack  killed,  opinion  as  to  value  of,  evidence.  Atchison,  etc,  R  R  Oo.  «. 
Gabbert  (Kan.).    821. 

TABIAHCE. 

Connectingiines:  variance  as  to,  between  allegations  and  proofs.  Montgonip 
ery  &  £ufaula  R  R  Co.  e.  Culver  (Ala.).    411. 

Venue  of  actions  against  corporations  considered.    61  fk 

TSBDIGT. 

Evasiveness  or  surplusage  in  answers  to  questions  for  mecial  verdict,  if  harm- 
less to  unsuccessful  party,  not  ground  for  reversaL  Nelson  v.  Chicago, 
etc.,  R.  R  Co.  (Wis.).    891. 

Failure  of  jury  to  answer  special  questions  presented  to  them  expressly  on 
ground  of  conflict  of  evidence  is  equivalent  to  a  finding  that  the  facts  con- 
cerning which  special  inquiries  were  asked  are  not  proved.  Atchison, 
etc.,  R  R  Co.  «.  McCandliss  (Ean.).    296. 

General  verdict  that  comx>any  liable  held  inconsistent  with  special  verdict 
that  fails  to  state  how  fire  occurred.  Manhattan,  etc.,  R  R  Co. «.  Keeler* 
(Kan.).    649  n. 

WAIYBS. 
Of  condition  in  sabecription.    Bee  Sxjbsobiftiok. 
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INDXX. 


WEisnx 

Blowing,  daty  of  emplqrees  to  obseire  Bt&tutoiy  regulationfl  as  ta  Alahama, 
etc«  R  R  Go.  9.  McAlpine  (Ala.).    602. 

Failure  to  blow :  injury :  company  must  show  statutory  reeulatioii  as  to  blow- 
ing whistle  was  oomplied  with.  Alabama,  etc.,  R  R.  Ca  9.  Mc Alpine 
(Ala.).    602. 

Failure  to  blow,  is  negligence  only  as  to  injuries  resulting  from  Bodb,  faflnm 
Alabama,  etc.,  R  R  Co.  «.  IfoAlpine  (Ala.).    602. 

WIDOW. 

May  sue  for  propeitjr  burned  on  her  land    International,  el&,  B.  B»  Go.  o. 

Timmerman*  (Tex.).    648  n. 


WBITTXV  DI8TBUMEVT. 


See  CoNTBAOXB;  JtvunatOL 


3  bias  QiiS  am  laa 
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